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Timothy D. Bourn

Senior Managing Director

El Paso Merchant Energy, L.P.







1001 Louisiana Street

Houston, Texas 77002

Dear Mr. Bourn:

This firm represents ECTMI Trutta Holdings L.P. ("Trutta") and East Coast Power Holding Company L.L.C. ("East Coast").  As I believe you are aware, by an Assignment and Assumption Agreement dated February 23, 2001, Trutta and East Coast were assigned Mesquite Investors, L.L.C.'s interests in two ISDA Master Agreements, Schedules, and Confirmations (collectively the "Swap Agreement") also dated February 23, 2001.  Please be advised that Trutta and East Coast are exercising their arbitration rights under Part 4(g) of the Schedule to the Master Agreement (the "Schedule").  This letter shall constitute a notice of initiation of arbitration proceedings under Part 4(g) of the Schedule.  This letter shall also serve as a statement of claim for both Trutta and East Coast in this matter.

Trutta and East Coast ("Claimants") initiate this arbitration proceeding against El Paso Merchant Energy L.P. ("EPME") to determine the scope and application of the confidentiality provisions contained in Part 5(j) of the Schedule.  In this arbitration, neither Claimant intends to litigate, arbitrate, or otherwise resolve any other disputes it may now have, or may have in the future, concerning the Swap Agreements or any related documents.  Claimants specifically do not intend to litigate, arbitrate, or otherwise resolve any issues that may surround the question of whether the Guaranty Agreements that form part of this transaction would follow any assignment of the Swap Agreements by EPME.  All such claims, and the choice of the appropriate forum for such claims, are expressly reserved by Claimants.

Trutta and East Coast name ____________ as their arbitrator in this matter.  ____________ meets the qualifications established in Part 4(g) of the Schedule.  Within 30 days please inform this firm of the individual you select to serve as an arbitrator so that we may move this proceeding forward.

I. 
Statement of Claim

This arbitration arises from a transaction in which Claimants, two affiliates of Enron Corporation ("Enron"), sold their interests in East Coast Power L.L.C. to El Paso Corporation.  East Coast Power L.L.C. owns a number of cogeneration facilities.

After agreeing upon a purchase price for the sale, the parties considered several structures for the deal.    Ultimately, they agreed that the payment for the transaction would be structured as two "Swap Agreements" between Enron and El Paso entities, which the Enron entities would in turn "monetize."  At all times during the negotiations, Enron's representatives made it clear that the Company planned to maximize the cash value of the sale by monetizing its side of the two Swap Agreements.  As the Enron representatives explained on numerous occasions, the monetization would occur in the form of a sale by Enron of its interests in the Swap Agreements to a third party or parties.  El Paso understood Enron's intent was to monetize the Swap Agreements, and the SWAP Agreements were structured to realize that intent.

As finally structured, Trutta and East Coast held Enron's interest in the Swap Agreements.  El Paso placed its interests with its EPME subsidiary.  Thus, the parties to the two Swap Agreements are: (1) EPME and East Coast; and (2) EPME and Trutta.  Furthermore, consistent with the Enron entities' plan to monetize the Swap Agreements, Part 5(n) of the Schedule for both Swap Agreements expressly makes provision for a transfer of the interests held by Trutta and East Coast.  It states:

Party A [Trutta or East Coast] may transfer its rights and obligations under this Agreement to any person or entity, provided that on the next succeeding Scheduled Payment Date, Party B [EPME] will not be required to gross up its payments to the proposed transferee or receive payments from the proposed transferee net of withholding or deducting that would not otherwise be required hereunder or under applicable law in the absence of such proposed transfer.

Following the execution of the two Swap Agreements, Enron—as it had always planned—began the process of monetizing those agreements.  In the course of drafting the documents necessary to consummate the monetization, Enron recognized a potential inconsistency in the Swap Agreements.  The Schedules to both Swap Agreements contain a confidentiality provision requiring that the contents of the documents be kept "confidential."  In fact, quite contrary to the provisions of Part 5(n), the confidentiality clause contained in Part 5(j) appears to prohibit disclosure of any part of the agreement to a third party.  Upon further investigation, it appears to Enron that the confidentiality provision was merely part of a form Schedule used by Enron, and that it may have mistakenly been placed in the Schedule by Enron itself [Confirm Both Points].  Enron, of course, never intended to place any language in any document that would act as a bar to monetizing the Swap Agreements.  Nor could El Paso and EPME have expected that the documents would be kept confidential given Enron's repeated expression of its plans to monetize the Swap Agreements as reflected in the provisions of Part 5(n).

In an effort to resolve any potential concern caused by the confidentiality provision, Enron approached El Paso and EPME concerning a waiver of the confidentiality provision.  Those efforts have repeatedly been rebuffed, leaving arbitration as the only avenue to redress Claimants' concerns.

II.
Request for Relief
Claimants therefore request a ruling from the arbitration panel that the confidentiality provisions contained in the two Swap Agreements do not impair Claimants' ability to freely transfer the Swap Agreements to a third party or parties as part of a monetization.  Claimants also request a ruling that any party to which the two Swap Agreements are transferred is also free to disclose the terms of the Swap Agreement as necessary to implement a monetization.  Finally, Claimants request their attorney fees and costs related to bringing this action.

Very truly yours,



James Edward Maloney
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