ARTICLE 18


FORCE MAJEURE

18.1
Definition.  The term "Force Majeure Event" as used herein, shall mean those acts or circumstance outside of the affected Party’s control that could not be reasonably anticipated or avoided, and which are typically occasioned by, or a consequence of, acts of God, labor disputes, acts of the public enemy, war (declared or otherwise), invasion, riot, fire, storm, flood, ice or explosion.

18.2
Force Majeure Event. It shall not be an Event of Default or a breach of this Agreement by either Party and each shall be excused from performance or liability for damages to the other Party, if a Party is delayed in, or prevented from, performing or carrying out any of the obligations or responsibilities of this Agreement, arising out of or from a Force Majeure Event; provided that, neither (i) the loss of Buyer’s markets, Buyer’s inability to use or resell Firm Capacity and Associated Energy purchased or Buyer’s ability to pay for Firm Capacity or Associated Power, nor (ii) the loss or failure of Seller’s supply, Seller’s ability to sell the requested Firm Capacity and Associated Energy at a more advantageous price, or Seller’s inability to provide the requested Firm Capacity and Associated Energy to Buyer due to a Year 2000 (Y2K) computer error, malfunction, or problem will constitute a Force Majeure Event.  Interruption or cancellation by Seller's Transmission Service Provider or any other transmission service provider shall not be a Force Majeure Event unless all of the following occur: (i) the Party subject to such interruption or cancellation arranged for firm transmission service with that transmission service provider, as defined under the transmission service provider’s applicable tariff, of the requested Firm Capacity and Associated Energy scheduled to, or from, the Delivery Point(s); (ii) no other transmission service is available to such Party to provide the requested Firm Capacity and Associated Energy to, or receive the Firm Capacity and Associated Energy at, the Delivery Point(s); and (iii) the transmission service provider’s tariff authorizes, permits or otherwise makes provision for such interruption or cancellation in firm transmission service to occur.

18.3
Notice and Due Diligence. Any Party claiming Force Majeure shall: (i) provide prompt oral notice followed by written notice within three (3) business days of such Force Majeure Event to the other Party giving a detailed written explanation of the event and estimate of its expected duration and probable effect on the performance of that Party’s obligations hereunder, and (ii) use due diligence in accordance with Good Utility Practice to continue to perform its obligations under this Agreement and to remove the condition that prevents performance, except that settlement of any labor dispute shall be in the sole judgment of the affected Party.

