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This Protest and Request to Suspend Open Season is respectfully submitted by the Northern California Generation Coalition ("NCGC") and The Utility Reform Network ("TURN") (jointly, "End-User Parties") in accordance with the Administrative Law Judge's Ruling issued on June 14, 2001 in this proceeding.  The End-User Parties protest PG&E's unauthorized commencement of an open season to award firm capacity on its backbone system, effective as of January 1, 2003, and the End-User Parties protest PG&E's after-the-fact Application 01-06-020 requesting approval of the open season process.  

PG&E's open season is an obvious effort by PG&E to circumvent any meaningful review of the prudence of the unbundled Gas Accord market structure.  The End-User Parties request that the Commission order PG&E to suspend its open season until the Commission has received and reviewed PG&E's Gas Accord II filing and made a decision, based upon a full review of the evidence, about the appropriate model that should be used for the delivery of intrastate gas transmission services in PG&E's service territory as of January 1, 2003.  The End-User Parties further request that the Commission set a date certain by which PG&E will be required to file its delayed Gas Accord II application.  

PG&E's unilateral commencement of its open season has created an unforeseen emergency situation that requires a decision from the Commission more quickly than would be permitted if advance publication were made on the regular meeting agenda.  Thus, the End-User Parties ask the Commission to take immediate action to suspend PG&E's open season pursuant to Rule 81(f) of the Commission's Rules of Practice and Procedure.

I. BACKGROUND

On June 12, 2001, PG&E released a package of bid materials to commence an open season for backbone capacity.  Credit applications are due on June 22, 2001.  Binding bids for service are due by July 31, 2001.  Application, Attachment 1 at 1.  PG&E is offering 905 Mdth/d of annual Redwood Path capacity, 245 Mdth/d of annual Baja Path capacity, and 155 Mdth/d of Silverado Path capacity.  PG&E is also offering 200 Mdth/d of seasonal capacity on the Baja Path.  The capacity is being offered for terms up to fifteen years, commencing January 1, 2003.  PG&E states that the offered capacity is approximately 80 percent of PG&E's available transmission capacity.  The remaining 20 percent of available capacity will be "…reserved for a future open season."  Application at 2.

PG&E states that rates will be determined as a part of PG&E's Gas Accord II filing, which PG&E says it intends to file with the Commission "…in the near future."  Application  at 2.  PG&E also states that in the Gas Accord II proceeding the Commission will determine the amount of actual capacity assigned to Core Procurement Group and the rules for "the second open season."  Application at 4.

On June 13, 2001, after commencement of the open season, PG&E filed its Application 01-06-020 requesting approval of the open season procedures that PG&E had implemented on the previous day.  On June 14, 2001, Administrative Law Judge ("ALJ") Brown issued a Ruling shortening the time for protests to June 20, 2001 and for replies to June 25, 2001. 

II. COMMENT

PG&E has the process backwards.  An open season should be conducted at the end of the Commission' s approval process, not the beginning.  The utility should file an application.  Then, parties should be permitted an opportunity to comment.  After proceedings that provide for due process and the development of a record, the Commission should issue a decision.  The utility should then propose tariffs to implement the decision.  After approval of the tariffs, the utility should commence its open season.  That was the procedure that was followed in implementing the original Gas Accord. 

Now, PG&E is endeavoring to circumvent the Commission's processes.  PG&E's "open season" is an obvious effort to prejudge the outcome of the anticipated Gas Accord II proceeding to the benefit of PG&E and gas marketers and, sadly, to the potential detriment of California's end use customers.

The questions posed by ALJ Brown's June 14, 2001 Ruling are worthy of discussion and evaluation.  However, four working days to consider the issues raised by ALJ Brown is inadequate.  Furthermore, there are numerous, crucial issues beyond these raised in the Ruling.

One large issue which is missing from the Ruling is whether end-users should have priority access to capacity rights.  The PG&E open season presumes that it is reasonable not to allow customers to have priority access to capacity.  The End-User Parties disagree.  Any capacity allocation scheme should give a preference to end-use customers (or their direct agents acting on behalf of specific customers or governmental entities) located in California and in the PG&E service territory.  PG&E's bidding structure does not do that.   This failure is one of the material flaws in both the existing Gas Accord structure and the proposed structure. 

Awarding capacity creates classes of "haves" and "have nots."  Based on recent history, those with capacity have enjoyed a substantial benefit over those without.  PG&E Citygate prices have consistently exceeded by significant amounts Malin prices.  That is one of the reasons why the End-User Parties prefer a structure in which customers, not marketers, are provided priority access to capacity.  

The End-User Parties are also concerned about the proposed 15 year term of the contracts and the amount to be sold.  The determination of the term depends on a variety of factors, such as competitive alternatives and how costs and risks between utility and customer should be shared.  Those issues should be considered in the long delayed Gas Accord II proceeding before PG&E commences an open season.

This Commission should also consider the impact of the timing of PG&E's proposed open season on the State's electricity procurement program being conducted by the Department of Water Resources ("DWR").  The End-User Parties understand that DWR has entered into long-term contracts that include "tolling agreements" under which the State will provide the gas for fueling electric generation, as well as other contracts that permit the State to substitute its own gas for that offered by the electric supplier.  Implementation of these arrangements will likely require firm instrastate pipeline capacity to be obtained by DWR (or its successor).  However, indications are that DWR is not prepared to participate in the open season on the schedule proposed by PG&E. Thus, proceeding on the utility's current course could seriously disadvantage the State's electric procurement efforts for years to come.  There is simply no reason for such injudicious haste.

Lastly, the Commission would contradict its own recent statements to the Federal Energy Regulatory Commission ("FERC") if it were to allow PG&E to proceed with its open season under the terms that have been unilaterally implemented by PG&E.  Just last week, on June 11, 2001, the Commission filed a comment in San Diego and Electric Company, et al., FERC Docket Nos. RP01-180-000 and RP01-222-000, that supported the imposition of cost-based rate caps on sales of interstate pipeline capacity in the secondary market.  Here, PG&E is asking for permission to offer capacity on a long-term basis with no caps on secondary sales of the capacity.  In fact, PG&E touts the fact that holders of backbone capacity will be able to charge more than the "as-billed" rate for the capacity in secondary transactions:

Holding firm capacity can provide some cost stability and may mitigate certain price spikes.  In times of high pipeline utilization, the value of a particular pipeline path can spike, as has occurred in recent months for the Redwood and Baja paths.…  Capacity holders may benefit from spikes by brokering capacity in the secondary market.

Application, Attachment 5 at 1. (emphasis added).  The ability of marketers to charge more than the as-billed rate for capacity in secondary transactions is precisely what the CPUC opposes in its June 11, 2001 Comment submitted to the FERC.

PG&E would also permit bundled sales of backbone capacity and gas commodity at the PG&E Citygate without any price controls.  Ibid.  This also contradicts the CPUC's June 11, 2001 filing at the FERC.  The CPUC argued strenuously that the FERC should adopt a cap on bundled sales at the California border:

The CPUC urges that the FERC adopt a cap of 120 percent of the reported average commodity sales price (based upon trade press reports of indices in appropriate producing basins), plus 100 percent of the as-billed rate for interstate transportation.  This cap is lower than SDG&E's proposed cap of 150% of the sum of the reported average commodity sales price and as-billed transportation rate.  A twenty percent premium over the commodity prices should be more than sufficient to allow for a fair return, while providing overdue relief to California consumers. 

CPUC Comment at 5.  It would be self-defeating for the Commission to get caps on interstate sales but then to permit uncapped Citygate prices.  The marketers would simply move the point at which they collect economic rents downstream from the border to the Citygate.  Clearly, to be consistent with its comments to the FERC, the Commission must halt PG&E's open season.

III. CONCLUSION

For of the above-stated reasons, the End-User Parties urge the Commission to suspend PG&E's procedural schedule, require PG&E to file its delayed Gas Accord II application by a date certain, and set a reasonable schedule for the deliberative review and consideration of PG&E's Gas Accord II proposal as well as any alternatives that parties may desire to present.
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