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In accordance with Rule 45 and Resolution ALJ-164, the Southern California Generation Coalition ("SCGC") hereby requests that the Commission issue an Order Compelling Responses to all but nine questions propounded by TURN on April 27, 2000, in a data request which was subsequently adopted and tendered to Southern California Gas Company ("SoCalGas") by SCGC in its Fourth Data Request to SoCalGas dated May 8, 2000.  This motion parallels the Motion to Compel filed by TURN on May 15, 2000 in the captioned proceeding.  SCGC also moves that the time for a response be shortened to May 23, 2000, paralleling TURN's request for a shortened response time.

I. Introduction.

On April 27, 2000, TURN sent a data request to SoCalGas in order to seek clarifications and explanations of language in the Interim and Comprehensive Settlements and of SoCalGas' position with respect to the Interim and Comprehensive Settlements.  See Attachment 1.  By letter dated May 5, 2000, SoCalGas objected to responding to all but the first two of the 21 questions propounded by TURN in its Data Request.  See Attachment 2.  SoCalGas provided responses to questions 1 and 2.  On May 8, 2000, SCGC sent a data request to SoCalGas requesting the information sought by TURN in its April 27, 2000 data request.
  By letter dated May 15, 2000, SoCalGas provided responses to questions 1 and 2 but objected to providing responses to the remaining questions just as SoCalGas had objected to providing responses to TURN.  The grounds for the objections were the same.  SoCalGas stated in its letter:

For the sake of brevity, SoCalGas objects to providing SCGC with answers to these questions for the same reasons as stated in SoCalGas' May 5 letter to TURN, except that the objections in the paragraph on p. 2 of that letter beginning with the word "Second" would not be applicable to SCGC's request.


On May 10, 2000, TURN conferred with counsel for SoCalGas pursuant to Resolution ALJ-164, Section 2.C.  TURN withdrew its request for responses to questions 3, 6, 7, 10, 11 19.1, and 21.  On May 12, 2000, TURN filed a Motion of the Utility Reform Network to Compel Discovery Responses and Motion Requesting a Shortened Response Time ("TURN Motion") seeking responses to all questions except for the two to which SoCalGas had no objection and the withdrawn questions.

SCGC conferred with SoCalGas on March 17, 2000, regarding the SoCalGas March 15, 2000 objection to providing SCGC with responses to the questions in TURN's Data Request.  As occurred with TURN, SCGC's conference failed to result in an agreement about the questions to which TURN still seeks a response.

II. SCGC Seeks To Compel SoCalGas' Responses.

SCGC joins TURN in withdrawing questions 3, 6, 7, 10, 11, and 19.1 and 21.  SCGC, likewise, joins TURN in requesting that SoCalGas be compelled to respond to the remaining questions propounded in TURN's data request.  SCGC incorporates into this motion by reference TURN's arguments in support of an order compelling a response to the questions to which TURN seeks answers.

Additionally, SCGC provides the following further response to SoCalGas' objection that various questions
 call for legal conclusions and opinions.  The questions call for a statement of SoCalGas' position, intent, or the meaning of settlement terms.  SCGC adopts TURN's position that "asking for the meaning of terms is not calling for a legal analysis or conclusion in the sense of requiring a statement or interpretation of the law.  It is calling for the interpretation of settlement text by a signatory party."  TURN Motion, at 9.

However, even if asking for the meaning of settlement terms calls for a legal conclusion or opinion, SoCalGas' objection still lacks merit, and this information is still discoverable.  California Code of Civil Procedure section 2030(c)(6) provides that:

An interrogatory may relate to whether another party is making a certain contention, or to the facts, witnesses, and writings on which a contention is based.  An interrogatory is not objectionable because an answer to it involves an opinion or contention that relates to fact or the application of law to fact, or would be based on information obtained or legal theories developed in anticipation of litigation or in preparation of trial.  C.C.P. § 2030(c)(6). 

This provision, added in 1986, codified the case law stated in Universal Underwriters Ins. Co. v. Superior Court, 250 Cal. App. 2d 722 (2nd Dist. 1967) and Burke v. Superior Court, 71 Cal. 2d 276 (1969).  In Burke, the Supreme Court of California held that, insofar as interrogatories seek to ascertain the specific basis or bases for a legal contention, "the trial court cannot refuse to compel answers on the basis that the interrogatories call for 'legal opinions.'"  71 Cal. 2d at 285.  The Universal Underwriters Ins. Co. court further stated that, "to the extent that interrogatories are used to clarify the contentions of the parties, they are an adjunct to the pleadings, and parties are not held rigidly within the limits of their pleadings when a case comes to trial. . . .  Liberal use of interrogatories for the purpose of clarifying and narrowing the issues made by the pleading should be permitted and encouraged by the courts."  250 Cal. App. 2d at 728-729.  

Therefore, under California law, asking for the meaning of settlement terms is calling for the specific bases for SoCalGas' legal contentions, not for a disclosure of legal reasoning or theory behind their contentions.  This information is clearly discoverable when sought by written interrogatory.  See Rifkind v. Superior Court, 22 Cal. App. 4th 1255, 1261 (2nd Dist. 1994); Singer v. Superior Court, 54 Cal. 2d 318, 326 (1960).

III. Motion for Shortened Response Time.

For the reasons set forth in TURN's April 27, 2000, motion, SCGC joins TURN in requesting a shortened response time to May 23, 2000.

Conclusion.

SCGC joins TURN in requesting that SoCalGas be compelled to respond to all questions to which responses are sought by TURN in the TURN motion dated May 15, 2000 in the captioned proceeding.

 Respectfully submitted,



__________________________________
Norman A. Pedersen
JONES, DAY, REAVIS & POGUE
555 West Fifth Street
Suite 4600
Los Angeles, California 90013-1025
Telephone: (213) 489-3939
Facsimile:  (213) 243-2539

Dated:  May 19, 2000
Attorneys for SOUTHERN CALIFORNIA
GENERATION COALITION
DECLARATION OF NORMAN A. PEDERSEN

I, Norman A. Pedersen, state:

I am an attorney representing the Southern California Generation Coalition ("SCGC") in Investigation ("I.") 99-07-003, before the California Public Utilities Commission.

On May 8, 2000, SCGC submitted a Fourth Data Request of SCGC to Southern California Gas Company propounding, inter alia, the following questions:

11.
Please provide a response to all questions propounded by TURN in TURN's April 27, 2000 Data Request to SoCalGas in this proceeding.

On May 15, 2000, SoCalGas responded by letter and objected to responding to all but two questions, namely questions 1 and 2.  SoCalGas provided responses to questions 1 and 2.

On May 17, 2000, I telephoned Mr. Glen Sullivan, counsel for SoCalGas, regarding the objections.  SCGC requested responses to all questions, except those to which SoCalGas responded and questions 11 and 19.1 on the same grounds adduced by TURN in its Motion to Compel filed May 15, 2000 in I.99-07-003.  Mr. Sullivan stated that SoCalGas continues to stand by its objections providing responses to the questions propounded in TURN's Data Request, except questions 1 and 2.  Thereupon, Mr. Sullivan and I had a telephone conversation with Administrative Law Judge Andrea Biren to inform her that SCGC plans to file a motion to compel and that SoCalGas would respond in writing by May 23, 2000, so that the subject of the motion could be considered at the prehearing conference currently scheduled to be convened in this proceeding on May 25, 2000.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct to the best of my knowledge, information and belief.

Dated:  May 19, 2000




_____________________________
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[PROPOSED] ORDER COMPELLING DISCOVERY RESPONSES

On May 15, 2000, the Utility Reform Network ("TURN") filed a Motion to Compel Discovery Responses by Southern California Gas Company (SoCalGas) in this proceeding.  TURN and SoCalGas have conferred regarding this matter, but they were not able to resolve the dispute informally.  Subsequently, on May 18, 2000, the Southern California Generation Coalition ("SCGC") filed a Motion to Compel Responses to the TURN data request, which had been adopted and propounded to SoCalGas in an SCGC data request dated May 8, 2000.  

SoCalGas has responded to two questions, and TURN and SCGC have withdrawn seven questions.  TURN argues that the remaining questions propounded in the TURN data request ask for SoCalGas' interpretation of the language of two settlements filed in this proceeding and asked for clarification of SoCalGas' position as expressed in motions and testimony.  Furthermore, SCGC argues as to the extent to which SoCalGas objects that responses are not required insofar as the questions "call for legal conclusions and opinions, rather than matters of fact", interrogatories seeking admissions that may involve legal contentions are permissible under the California Code of Civil Procedure section 2030(c)(6).  

The information which is sought by TURN and SCGC through the remaining questions is relevant to this proceeding and is not protected by any privilege.  Good cause having been shown, the motions to compel submitted by TURN and SCGC are hereby granted.  

IT IS ORDERED THAT:  SoCalGas shall provide responses to all remaining questions propounded in TURN's data request dated April 27, 2000 within three days of the date of this order to TURN and SCGC.

Dated:_______________________

By:_____________________________

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the SOUTHERN CALIFORNIA GENERATION COALITION MOTION TO COMPEL DISCOVERY RESPONSES FROM SOUTHERN CALIFORNIA GAS COMPANY AND MOTION REQUESTING A SHORTENED RESPONSE TIME on the service list for I.99-07-003 by mailing a properly addressed copy by first-class mail with postage prepaid to each party.

Executed on May 19, 2000, at Los Angeles, California.



 





  Jaki Hawkins
� Question 11 of SCGC's Fourth Data Request, dated May 8, 2000, requested as follows:  "11.  Please provide a response to all questions propounded by TURN in TURN's April 27, 2000 Data Request to SoCalGas in this proceeding."


� Questions 14 (including 14.1-14.5), 17, 18, 19, and 20 (including 20.1 and 20.2).
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