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InterOffice Memo
To:
Mark Schroeder

From:
Mike Dahlke

Date:
July 3, 2000

Subject:
Project Summer – Korean City Gas Company Consents

Based on the legal review that was done ahead of the formation of the SK-Enron joint venture, any outright transference of ownership of a Korean City Gas Company (CGC) would require the permission of the relevant local authority (Kim & Chang, October 2, 1998).  This requirement is set forth in Chapter II, Article 3 of the City Gas Business Act (also known as the Urban Gas Business Act), which was originally passed in 1983 and last amended in February of 1999.  If the company is located in a “special metropolitan area” such as Seoul or Pusan, permission must be obtained from the mayor of that area.  Otherwise, the agreement of the provincial (state) governor must be received.

SK-Enron was organized in part through the exchange of the share of 5 individual CGCs for share in “Newco”, which became SK-Enron.  As I recall, both the Korean Fair Trading Commission and the Korean Stock Exchange authority were notified (two of the companies have public shareholders) of the transfer.  However, no local permissions were sought.

At the time when the joint venture was formed, there had been no transference of CGC ownership either by stock acquisition or asset purchase, according to Kim & Chang (Enron’s local law firm).  Subsequent to the K&C report, Tractabel purchased the City Gas Division of Hanjin Construction.  This operation was located in the Seoul Metropolitan Area so the required consent must have been received; I don’t have any report on what difficulties, if any, Tractabel faced in obtaining the needed permission. 

Merging one CGC with another owned by a separate party would likewise require that permission be obtained from the relevant authority.  Merging two or more companies owned by the same entity, e.g. SK-Enron seems as if it could be done without seeking approval.  Practically, however, local authorities need to be “consulted” at some point if such merger is going to proceed without reprisals such as accelerated rate reviews or other regulatory actions.  Inquires by two of SK-Enron’s CGCs about merging encountered strong concern on the part of their respective provincial governments.  Thus, it seems that considerable work would be required to successfully bring together the seven CGCs that the joint venture owns outright.  The two CGCs that are partially owned (Daehan and Pusan) would require the additional step of buying out the public shareholders.

As far as transferring the ownership of the holding company is concerned, Enron does have to get concurrence from SK Corp, as there is a 3-year “honeymoon” period in the shareholders’ agreement.  This provision is further tied to a “right of fist refusal” clause should SK Corp. be willing to agree to a transfer.

Please let me know if you any questions. 

