CONFIDENTIALITY

AND

NON-DISCLOSURE AGREEMENT

THIS AGREEMENT is made as of November __, 2000 between Enron Net Works LLC (“ENW”), having its principal address at 1400 Smith Street, Houston, Texas, 77002 and Interliant, Inc. (“Participant”), having its principal address at Two Manhattenville Road, Purchase, NY 10577.  Throughout this Agreement ENW and Participant are individually referred to as a “Party” and collectively as the “Parties.”

ENW and Participant are investigating the possibility of entering into one or more transactions or business relationships (“Transaction”).  In order to pursue that possibility, it will be necessary for each of the Parties to review and to discuss with appropriate personnel certain information relating to the other Party’s business and affairs, which such Party considers proprietary and confidential.  It is understood that neither ENW nor Participant has made a decision to enter into any Transaction and that either may elect, in its sole discretion, to not pursue any Transaction or to pursue a similar Transaction without the involvement of the other.

Each Party is willing to disclose confidential information to the other for the purposes set forth above, subject to the following conditions and limitations:

1.
As used herein, “Confidential Information” means this Agreement and all oral and written non-public, confidential or proprietary information concerning the possible Transaction or concerning ENW or Participant, which either ENW or Participant or any directors, officers, employees, representatives, advisors, contractors, agents or Affiliates (collectively, “Representatives”) of either ENW or Participant provides to the other Party or to any Representatives of the other Party at any time, together with analyses, compilations, studies, notes or other documents (collectively, “Analyses”), whether prepared by either Party or by others, which contain or otherwise reflect such Confidential Information.  Any written Confidential Information will be clearly labeled “Confidential Information” or, in the absence thereof, is of such nature as should be known to the receiving Party to be confidential.  Any Confidential Information transmitted orally will be clearly identified as such by the Party disclosing such information at the time it is disclosed or, in the absence thereof is of such nature as should be known to the receiving Party to be Confidential.  “Confidential Information,” as used herein, shall not include information which (a) is, or becomes, publicly known, otherwise than through a wrongful act of a Party; (b) is in the possession of a Party prior to receipt from the other Party without a known obligation of confidentiality; (c) is independently developed by the other Party, provided that it was not derived from the Confidential Information; (d) is furnished to others by the disclosing Party without restrictions similar to those herein on the right of such others to use or disclose; or (e) is approved in writing by a Party for disclosure.

2.
The term “person” as used in this Agreement shall be interpreted broadly to include, without limitation, any corporation, company, entity, partnership, group, regulatory agency, or other governmental entity, or individual.

3.
Each Party agrees that it will, in the same manner as it protects its own confidential information, hold in trust and confidence and not disclose any Confidential Information, including any Analyses, received by it from the other Party.

4.
Each Party agrees that the Confidential Information will not be used for any purpose other than in connection with the evaluation of a possible Transaction.  Each Party will restrict access to Confidential Information to such of its Representatives, entities controlling, controlled by or under common control with the Party (“Affiliates”) and the Representatives of such Affiliates, in each case whose access is reasonably necessary for the purposes described herein.  Each such recipient of Confidential Information shall be informed by the Party disclosing said Confidential Information of its confidential nature, and shall be directed to treat such information confidentially and shall agree to abide by the provisions of this Agreement. In any event, each Party shall be responsible for any breach of this Agreement by any person to whom that Party discloses Confidential Information.

5.
Except for disclosure to PurchasePooling, Inc., as otherwise required by law, rules or regulations including rules or regulations of any securities exchange, and subject to paragraph 6, neither Party will, without the prior written consent of the other, disclose to any person not a Party to this Agreement or authorized in paragraph 4 any Confidential Information, the fact that Confidential Information has been provided to the Party, that discussions about a possible Transaction are taking place, or any of the terms, conditions or other facts with respect to any possible Transaction.
6.
In the event that a Party is requested or required, by subpoena, oral deposition, interrogatories, request for production of documents, administrative order, accounting disclosure standard or rule or otherwise, to disclose any Confidential Information, that Confidential Information has been made available to the Party, or the fact or substance of any discussion about any possible Transaction, that Party shall provide the other Party with prompt notice of any such request so that it may seek, at its expense, an appropriate protective order or waiver of compliance with the terms of this Agreement.  If, in the absence of a protective order or waiver, a Party is compelled, in the opinion of its counsel, to disclose any Confidential Information, that Party may make such disclosure after notice to the other Party.

7.
Each Party will, promptly upon the request of the other, deliver to that Party any and all documents comprising the Confidential Information or any part thereof and will destroy any copies, notes, or extracts thereof, without retaining any copy thereof, except that any portion of the Confidential Information that consists of Analyses and any written Confidential Information not so requested and returned, shall be retained and kept subject to the terms of this Agreement, or upon the other Party’s request destroyed (such destruction to be confirmed in writing).  Notwithstanding the foregoing, neither Party shall be required to destroy or alter any computer archival and backup tapes or archival and backup files (collectively, “Computer Tapes”), provided that such Computer Tapes shall be kept confidential in accordance with the terms of this Agreement.

8.
Either Party may, in its sole discretion, without giving any reason therefor, terminate this Agreement and any discussion concerning any possible Transaction by written notice to the other Party at the address indicated in the first paragraph of this Agreement, or at such other address as a Party may by notice hereafter specify.  In no event shall termination of this Agreement affect obligations under this Agreement already in effect.  Neither Party is obligated by this Agreement to enter into any agreement or other arrangement concerning any possible Transaction.  Each Party will bear its own costs and expenses, including legal fees and fees of other advisors, with respect to the possible Transaction and the development of appropriate documentation with respect thereto.  The Parties agree that no joint venture, partnership or other fiduciary relationship shall be deemed to exist or arise between them with respect to this Agreement or any possible Transaction.

9.
Each Party (i) acknowledges that neither Party, nor any Affiliate, nor any Representative of either Party or any such Affiliate, makes any representation or warranty, either express or implied, as to the accuracy or completeness of any information (regardless of whether considered Confidential Information subject to the confidentiality obligations hereof), and (ii) agrees, to the fullest extent not prohibited by law, that neither Party, nor any such Affiliate or Representative shall have any liability to the other Party or any Representatives or Affiliates of the other Party on any basis (including, without limitation, in contract, tort, under federal or state securities laws or otherwise) as a result of participation in developing or evaluating the possible Transaction, review of the other Party or the use of the Confidential Information, except for breaches of this Agreement.

10.
It is understood and agreed that money damages would not be a sufficient remedy for any breach of this Agreement and that a Party may be entitled to injunctive relief as well as reimbursement by the other Party for legal and other expenses as a remedy for any such breach.  Such remedy shall not be deemed to be the exclusive remedy for the breach of this Agreement but shall be in addition to all other remedies available at law or in equity.  Excepting such right of a Party to seek such relief, all claims and matters in question arising out of this agreement or the relationship between the Parties created by this agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA").  There shall be three arbitrators.  Each Party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If any Party fails to designate an arbitrator within the time specified or the two Parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA.  It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.

11.
It is understood and agreed that no failure or delay in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege hereunder.

12.
This Agreement constitutes the entire agreement of the Parties with respect to a possible Transaction, and supersedes all prior understanding or agreements, written or oral, on these matters, including with respect to confidential and proprietary information.  No waiver or amendment of the Agreement shall be effective unless it is in writing and signed by both Parties.

13.
Unless extended by written agreement of the Parties, the confidentiality provisions of this Agreement shall expire two (2) years from the date hereof.

14.
This Agreement shall be governed by and construed under the laws of the State of Texas without regard to conflicts-of-laws rules or principles.

15.
This Agreement may be executed in counterparts and all such counterparts constitute one (1) agreement, binding on the Parties hereto, notwithstanding that each of the Parties is not signatory to the original or the same counterpart.

IN WITNESS WHEREOF, the Parties have executed this Agreement by and through their duly authorized representatives, as of the day first above written.

Enron Net Works LLC



Interliant, Inc.
By: 
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