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AGREEMENT  NOT  TO  DISCLOSE  CONFIDENTIAL   INFORMATION (BILATERAL)

THIS AGREEMENT made as of the 1st of August, 2000 (the “Agreement”).

B E T W E E N:

INTERNET SPORTS NETWORK INC.
(“ISNI”)



- and -

ENRON NORTH AMERICA CORP., ENRON NET WORKS LLC AND ENRON ONLINE, LLC 

(“Enron”)
WHEREAS ISNI and Enron wish to exchange certain confidential and proprietary information for the purpose of evaluating, negotiating and concluding a transaction (the “Purpose”);

NOW THEREFORE, in consideration of the mutual promises, covenants and obligations contained in this Agreement, the parties agree as follows:

1.
For the purposes of this Agreement:


"Affiliate" means in relation to any party, any entity controlled, directly or indirectly, by the party, any entity that controls, directly or indirectly, the party or any entity directly or indirectly under common control with the party. Control means ownership of a majority of the voting power of such entity or party..

“Confidential Information” means any information, know‑how, data, patent, copyright, trade secret, process, technique, program, design, formula, marketing, advertising, financial, commercial, sales or programming matter, written materials, compositions, drawings, diagrams, computer programs, studies, work in progress, visual demonstrations, ideas, concepts, and other data of the Disclosing Party, in oral, written, graphic, electronic, or any other form or medium whatsoever, which,  is marked as “Confidential” at the time of disclosure or which the Recipient otherwise should reasonably believe to be confidential,.  The term “Confidential Information” shall not include the following: 

(i)
information which is now or which hereafter becomes publicly known or available through no act or failure on the part of Recipient, whether through breach of this Agreement or otherwise;

(ii)
information which is actually known to Recipient prior to the time of receipt of such Confidential Information, which such actual knowledge can be established by evidence that would be acceptable to a Court of competent jurisdiction;

(iii)
information which is furnished to Recipient by a third party who was not known to the Recipient to be prohibited from making disclosure ; 
(iv) information which is independently developed by Recipient without use of or reference to the Confidential Information of Owner that does not otherwise contravene the terms and provisions of this Agreement, and which such independent development can be established by evidence that would be acceptable to a Court of competent jurisdiction; or

(v) information that was delivered in anticipation of disclosure on the EnronOnline website.


“Disclosing Party” means the party hereto who discloses, either intentionally or inadvertently, an item of Confidential Information to the other party.

"Recipient" means the party hereto who receives or is otherwise privy to, or comes into possession of, an item of Confidential Information of the other party.

2.
All Confidential Information constitutes the sole and exclusive property and the Confidential Information of the Disclosing Party, which the Disclosing Party is entitled to protect.  Recipient shall only use the Confidential Information strictly for the Purpose.  Recipient shall hold and maintain all Confidential Information in confidence and shall use commercially reasonable efforts to protect the Confidential Information from any harm, tampering, unauthorized access, sabotage, access, exploitation, manipulation, modification, interference, misuse, misappropriation, copying or unauthorized disclosure.

1. 3.
Recipient shall not, without the prior written consent of the Disclosing Party, disclose any Confidential Information to any person other than: (i) to such of its employees, officers, directors, Affiliates, contractors, lenders, agents and professional advisors and each if their respective individual directors, officers, employees, representatives, lenders, counsel and Affiliaties, if any, (those individuals who are directly or indirectly furnished Confidential Information by the Recipient are collectively referred to herein as the “Representatives”) and in such event only to the extent necessary for the Purpose; or (ii) as required pursuant to any law, court order or other legal compulsion or to comply with any applicable law, order, regulation, ruling or accounting disclosure rule or standard, provided that, prior to such disclosure, Recipient shall first notifythe Disclosing Party in writing of such disclosure requirement, if practicable or otherwise as soon as possible,  and reasonably assist Owner in protecting such Confidential Information from disclosure.  Recipient shall return all Confidential Information that is written, except for that portion that may be found in analyses, compilations, studies or other documents prepared by or for Recipient to the Disclosing Party immediately upon request, and no copies shall be retained by the Recipient or its Representatives. The return of such documents to the Disclosing Party shall in no event relieve Recipient of its obligations of confidentiality set out in this Agreement with respect to such returned information. That portion of the Confidential Information that is found in analyses, compilations, studies or other documents prepared by or for the Recipient, the Confidential Information that is oral and the Confidential Information that is not so requested or returned will be held by Recipient and kept subject to the terms of this agreement or destroyed.

4.
In the event that the business relationship contemplated by this Agreement does not occur, neither party will use or permit the use of any of the Confidential Information of which it is the Recipient for its own benefit nor for the benefit of any third party.

5. Neither this Agreement nor the disclosure of any information to Recipient shall be construed as granting to Recipient any rights in, to or in respect of the Confidential Information.
6. Each party understands that the other party will endeavor to include in the information furnished hereunder materials that it believes to be reliable and relevant for the purposes of the other party’s evaluation, that no party makes any representation or warranty as to the accuracy or completeness of any information that is so provided, and that no party nor any Representative of such party shall have any liability to the other party or its Representatives resulting from the use of such information by such party or its Representatives.  For purposes of this section 3, "information" is deemed to include all information furnished under this agreement.
7..
The provisions hereof are necessary to protect the trade, commercial and financial interests of the parties. The parties acknowledge and agree that any breach whatsoever of the covenants, provisions and restrictions herein contained by either party shall constitute a breach of that party's obligations to the other party which may cause serious damage and injury to the non‑breaching party which cannot be fully or adequately compensated by monetary damages. The parties accordingly agree that in addition to claiming damages, either party not in breach of this Agreement may seek interim and permanent equitable relief, including without limitation interim, interlocutory and permanent injunctive relief, in the event of any breach of this Agreement. All such rights and remedies shall be cumulative and in addition to any and all other rights and remedies whatsoever to which either party may be entitled.  Excepting the right of a party to seek injunctive relief, all claims and matters in question arising out of this agreement or the relationship between the parties created by this agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA").  There shall be three arbitrators.  Each party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If any party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA.  It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.
8.
The parties agree that the execution of this Agreement does not in any way constitute a binding commitment on the part of either party to enter into or complete negotiations or any transaction with the other party.

9.
This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and supersedes and overrides any prior or other agreements, representations, warranties, understandings and explanations between the parties hereto with respect to the subject matter of this Agreement.

10.
The parties hereto agree that no employment, agency, joint venture, partnership or fiduciary relationship shall be deemed to exist or arise between them with respect to the proposed Transaction.  This Agreement shall be binding upon the trustees, receiver, heirs, executors, administrators, successors and assigns of the parties.

11.
This Agreement shall be exclusively governed by, and construed in accordance with, the laws of the state of New York applicable therein. 
12.
The invalidity or unenforceability of any provision or part thereof of this Agreement shall not affect the validity or enforceability of any other provision and any remaining part, which shall continue in full force and effect.

13.
The parties acknowledge that their respective legal counsel has reviewed and participated in settling the terms of this Agreement, and that any rule of construction to the effect that any ambiguity is to be resolved against the drafting party shall not be applicable in the interpretation of this Agreement.
14.
In this Agreement words importing the singular include the plural and vice versa and words importing gender include all genders.

15.
The parties to this Agreement have agreed that this Agreement shall be drawn up in English. Les parties ont demandé que cette convention soit rédigée en anglais.
16.
The provisions of Sections 2, 3 and 4 hereof shall  terminate on the date two (2) years from the date first above written.

IN WITNESS WHEREOF ISNI and Enron have executed this Agreement as of the date first above written.

INTERNET SPORTS NETWORK INC.

ENRON NORTH AMERICA CORP.
By:






By:





Name: ________________________


Name: ________________________
Title:






Title:






I have authority to bind the Company.


I have authority to bind the Company.







ENRON NET WORKS LLC







By: _________________________








Name:_______________________








Title: ________________________








ENRONONLINE, LLC








By: _________________________








Name:_______________________








Title: ________________________
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