
Schedule-ISDA Master Agreement


(Multicurrency-Cross Border)


SCHEDULE



to the



ISDA MASTER AGREEMENT


(Multicurrency-Cross Border)


dated as of October __, 2001


between

 Entergy Gulf States, Inc. 


("Party A")

a corporation organized under the laws of the State of Texas



and


a corporation organized under the laws of the State of ________

 
 ("Party B")

Part 1 
TERMINATION PROVISIONS

In this Agreement:

(a) "Specified Entity" means in relation to Party A and Party B for the purpose of:

Section 5(a)(v):
Not Applicable

Section 5(a)(vi)
Not Applicable

Section 5(a)(vii):
Not Applicable

Section 5(b)(iv):
Not Applicable

(b) "Specified Transaction" will have the meaning specified in Section 14 of this Agreement.

"Specified Indebtedness" will have the meaning specified in Section 14 of this Agreement.

(c) The "Credit Event Upon Merger" provisions of Section 5(b)(iv) of this Agreement will apply to Party A and Party B.  Provided however, that the phrase “materially weaker” means (i) the senior long-term debt of the resulting, surviving or transferee entity is rated less than investment grade by either Standard & Poor’s Rating Group or Moody’s Investor Service, Inc., or (ii) if no such ratings exist, the Policies (as defined below) in effect at the time, of the non-Affected Party, would lead such non-Affected Party, solely as a result of a change in the nature, character, identity or condition of the Affected Party from its state (as a party to the Agreement) prior to such consolidation, amalgamation, merger or transfer, to decline to make an extension of credit to, or enter into a Transaction with, the resulting, surviving or transferee entity.  For purposes of this definition, “Policies” means a party’s (1) internal credit limits applicable to individual entities, (2) other limits on doing business with entities domiciled in certain jurisdictions or engaging in certain activities, or (3) internal restrictions on doing business with entities with whom such party has had prior adverse business relations.

(d) The "Automatic Early Termination" provisions of Section 6(a) of this Agreement will not apply to Party A and will not apply to Party B; provided, however, with respect to a party, where an Event of Default specified in Section 5(a)(vii)(1), (3), (4), (5), (6) or to the extent analogous thereto, (8), is governed by a system of law which does not permit termination to take place after the occurrence of the relevant Event of Default, then the Automatic Early Termination provisions of Section 6(a) will apply to such party.

(e) Payments on Early Termination.  For the purpose of Section 6(e) of this Agreement:

(i) Market Quotation will apply; and

(ii) The Second Method will apply.

(f) "Termination Currency" means United States Dollars.

(g) Additional Termination Event  in Section 5(b)(v)  of this Agreement will not apply.

(h)
“Contractual Currency” in Section 8 of this Agreement means United States

 Dollars.

Part 2 
TAX REPRESENTATIONS

(a) Payee Tax Representations.  For the purpose of Section 3(f) of this Agreement, Party A and Party B make the representation(s) specified below, if any:

Party A:  Party A is a corporation organized under the laws of the State of Texas and is a resident of the United States of America.

Party B: Party B is a corporation organized under the laws of the State of Delaware and is a resident of the United States of America.

Part 3 
AGREEMENT TO DELIVER DOCUMENTS

For the purpose of Section 4(a)(i) and (ii) of this Agreement, each party agrees to deliver the following documents, as applicable:

(a) Tax forms, documents or certificates to be delivered are:

None other than those required under Section 4(a) (iii) of the Agreement.

Part 4 
MISCELLANEOUS

(a) Addresses for Notices.  For the purpose of Section 12(a) of this Agreement:

Address for notices or communications to Party A:

Entergy Gulf States, Inc.


10055 Grogan’s Mill Road, Suite 300


The Woodlands, TX  77381


Attn:  Contract Administration


Phone:  281-297-3582


Fax:      281-297-3882

Address for notices or communications to Party B:
(b) Process Agent.  For the purpose of Section 13(c) of this Agreement:

Party A’s Process Agent: Not Applicable.

Party B’s Process Agent: Not Applicable.

(c) Offices.  The provisions of Section 10(a) will apply to this Agreement.

(d) Multibranch Party.  Neither Party A nor Party B is a Multibranch Party.

(e) Calculation Agent.  The Calculation Agent is Party A unless Party A is the Defaulting Party in which case Party B will be the Calculation Agent.  Provided, however, that if a calculation or determination is disputed by the party who is not the Calculation Agent, the parties shall first endeavor to resolve such dispute and, if they are unable to do so within a commercially reasonable time, they shall mutually select a dealer in the applicable commodity or in swaps involving the applicable commodity to act as Calculation Agent with respect to the issue in dispute. The failure of a party to perform its obligations as a Calculation Agent hereunder shall not be construed as an Event of Default or Termination Event.

(f) Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of New York (without reference to choice of law doctrine). 

(g) Jurisdiction.  Section 13(b) of this Agreement is hereby deleted in its entirety and replaced with the following:

(b)
Jurisdiction.  With respect to any suit, action, claim or proceeding relating to this Agreement (“Proceedings”), neither party waives any objection which it may have at any time to the laying of venue of any Proceedings brought in any court, waives any claim that such Proceedings have been brought in an inconvenient forum, nor waives the right to object, with respect to such Proceedings, that a court does not have any jurisdiction over such party.

Nothing in this Agreement precludes either party from bringing Proceedings in any jurisdiction, nor will the bringing of Proceedings in any one or more jurisdictions preclude the bringing of Proceedings in any other jurisdiction.

(h) Waiver of Jury Trial.  Section 13 of this Agreement is hereby amended to add the following as a new Section 13(e) of this Agreement:

“(e)
WAIVER OF JURY TRIAL.  EACH PARTY WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION OR PROCEEDING RELATING TO THIS AGREEMENT OR ANY CREDIT SUPPORT DOCUMENT.  EACH PARTY (i) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF THE OTHER PARTY OR ANY CREDIT SUPPORT PROVIDER HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF SUCH A SUIT, ACTION OR PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER AND (ii) ACKNOWLEDGES THAT IT AND THE OTHER PARTY HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND PROVIDE FOR ANY CREDIT SUPPORT DOCUMENT, AS APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS  SECTION.”

(i) Netting of Payments.  Sub-paragraph (ii) of Section 2(c) will not apply. 

(j) "Affiliate" will have the meaning specified in Section 14 of this Agreement.

Part 5 
OTHER PROVISIONS

(a) Absence of Litigation.  Section 3(c) of this Agreement is hereby amended by: (i) adding in the second line thereof after the word “governmental” the words “or regulatory” and (ii) adding the words “in any material respect” immediately prior to the end of the section.

(b) Additional Representations.  Section 3 of this Agreement is hereby amended by adding at the end thereof the following Subparagraphs (g):

(g)
No Reliance.  In connection with the negotiation of, the entering into, and the confirming of the execution of this Agreement and each Transaction: (i) it is acting as principal (and not as agent or in any other capacity, fiduciary or otherwise); (ii) the other party is not acting as a fiduciary or financial or investment advisor for it; (iii) it is not relying upon any representations (whether written or oral) of the other party other than the representations expressly set forth in this Agreement; (iv) the other party has not given to it (directly or indirectly through any other person) any advice, counsel, assurance, guaranty, or representation whatsoever as to the expected or projected success, profitability, return, performance, result, effect, consequence, or benefit (either legal, regulatory, tax, financial, accounting, or otherwise) of this Agreement or such Transaction; (v) it has consulted with its own legal, regulatory, tax, business, investment, financial, and accounting advisors to the extent it has deemed necessary, and it has made its own investment, hedging, and trading decisions based upon its own judgment and upon any advice from such advisors as it has deemed necessary, and not upon any view expressed by the other party; (vi) all trading decisions have been the result of arm’s length negotiations between the parties; and (vii) it is entering into this Agreement and such Transaction with a full understanding of all of the risks hereof and thereof (economic and otherwise), and it is capable of assuming and willing to assume (financially and otherwise) those risks.

(c) Inconsistency.  In the event of any inconsistency between the provisions of this Agreement and the Definitions, this Agreement will prevail.  In the event of any inconsistency between the provisions of any Confirmation and this Agreement or the Definitions, such Confirmation will prevail for the purpose of the relevant Transaction.

(d) Accounts.  If a Confirmation does not state the account to which, or the currency in which, payments are to be made, they shall be made in United States Dollars to the following accounts:

Party A
Pay:



Hibernia Bank

For the Account of:

EGSI-LA

Account No/CHIPS UID:
Account No. 812342241

Fed. ABA No.:

065-000090

Party B
Pay:





For the Account of:



Account No/CHIPS UID:


Fed. ABA No.:



(e) Limitation of Rate.  Notwithstanding any provision to the contrary contained in this Agreement, in no event shall the Default Rate, Non-default Rate, or Termination Rate exceed the Highest Lawful Rate.  For purposes hereof, “Highest Lawful Rate” shall mean, with respect to each party, the maximum non-usurious interest rate, if any, that at any time or from time to time may be contracted for, taken, reserved, charged, or received on the subject indebtedness under the law applicable to such party.

(f) LIMITATION OF LIABILITY.  WITH RESPECT TO CLAIMS UNDER THIS AGREEMENT, NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR EXEMPLARY, PUNITIVE, INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY EXCEPT TO THE EXTENT THAT THE PAYMENTS REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT ARE DEEMED TO BE SUCH DAMAGES.  IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.

(g) Confidentiality.  Any information made available by one party to the other party or with respect to this Agreement or any Transaction hereunder is confidential and shall not be discussed with or disclosed to any third party, except for such information (i) as may become generally available to the public other than as a result of a violation of this Agreement, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable  law, order, regulation, or ruling, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the other party in making such disclosure, or (iv) as may be furnished to any person or entity (including, without limitation, that party’s auditors, attorneys, advisors, or financial institutions) with which the party has a written agreement or which are otherwise required to keep the information that is disclosed in confidence.

(h) Procedures for Entering into Transactions.  On or promptly following the date on which the parties reach agreement on the terms of a Transaction, as contemplated by the first sentence of Section 9(e)(ii), Party A will send to Party B a Confirmation.  Party B will promptly thereafter confirm the accuracy of (in the manner required by Section 9(e)(ii)), or request the correction of, such Confirmation (in the later case, indicating how it believes the terms of such Confirmation should be correctly stated and such other terms which should be added to or deleted from such Confirmation to make it correct).  If any disputes shall arise as to whether an error exists in a Confirmation, the parties shall resolve the dispute in good faith.  If Party B has not accepted or disputed the Confirmation in the manner set forth above within two (2) Local Business Days after it was sent to Party B, the Confirmation shall be deemed binding as sent, absent manifest error.  Failure to send or to return an executed Confirmation or any objection regarding a Confirmation by either party shall not invalidate the Transaction agreed to by the parties.

The Parties agree to amend Section 9(e) by adding thereto the following subparagraph (iii) and (iv):

(iii)
Should the parties come to an understanding regarding a particular Transaction, the Transaction will be formed and effectuated by a recorded telephone conversation between the parties occurring on any Business Day whereby a bid or offer and acceptance shall constitute the agreement of the parties to a Transaction as evidenced by a tape recording of the conversation effectuated in accordance with this subparagraph ("Transaction Tape").  The parties shall be legally bound by each such Transaction and shall be entitled to rely thereon in doing business related to such Transaction from the time they agree to its terms in accordance with this subparagraph until a written Confirmation is executed by both parties.  The Transaction Tape is adopted by the parties as a means by which a Transaction is reduced to tangible form, and the parties to a Transaction are identified and authenticate a Transaction.  Any Transaction formed and effectuated pursuant to the foregoing shall be considered "writing" or "in writing" and to have been "signed" and any Transaction Tape shall be considered to constitute an "original" document evidencing the Transaction until it is superceded by a written Confirmation executed by both the parties.

(iv)
The parties agree not to contest or assert a defense to the validity or enforceability of telephonic Transactions entered into in accordance with this Schedule under laws relating to (a) whether certain agreements are to be in writing or signed by the party to be thereby bound or (b) the authority of any employee of the party if the employee name is stated in the Transaction Tape.  

(i) Consent to Recording.  The parties agree to amend Section 9 by adding a new Section 9(h) as follows:

         (h)
Consent to Recording.  The parties agree that each may electronically record all telephone conversations between them regarding any Transaction and the terms thereof, with or without the use of a warning tone, and that any such recordings may be submitted in evidence to any court or in any Proceeding for the purpose of establishing the formation or existence of any Transaction and the terms thereof.  Each party hereby consents to such recording and agrees to obtain any necessary consent to, and provide notice of such recording to, its personnel.

(j) Settlement Amount.  The definition of “Settlement Amount” in Section 14 is hereby amended by deleting in the third and fourth lines of Subparagraph (b) thereof the words “or would not (in the reasonable belief of the party making the determination) produce a commercially reasonable result”.
(k) Transfer.  The consent referred to in Section 7 shall not be unreasonably withheld.
(l) Termination of Agreement.  If no Transactions are (or any present or future obligations, contingent or otherwise, thereunder) outstanding under this Agreement, either party may terminate this Agreement upon thirty (30) days advance written notice to the other party.

(m) Transactions Covered.  Upon execution of this Agreement, unless otherwise agreed to in writing, all Specified Transactions then outstanding and all future Specified Transactions between the parties shall be subject to the terms hereof.

(n) Severability.  If any one or more of the provisions contained in this Agreement should be held invalid, illegal, or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired thereby.  The parties shall endeavor in good faith negotiations, to replace the invalid, illegal or unenforceable provisions with valid provisions the economic effect of which comes as close as possible to that of the invalid, illegal or unenforceable provisions.


In Witness Whereof the parties have executed this document on the respective dates specified below with effect from the date specified on the first page of this document.  

ENTERGY GULF STATES, INC. 






By: 

By:

Name:  James F. Kenney

Name: 

Title:    Vice President, Energy Mgmt.
Title:   

Date:

Date:

-1-


