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Date:�
June 7, 2001�
�
To:�
Carol St. Clair, ENRON�
�
From:�
Jack Falconi, Guaranty Bank/Temple-Inland�
�
RE:�
REVIEW OF ENRON CONFIRMS AND ISDA: Fourth Round�
�
�
�
�
Regarding my item 2 in my May 16th memo, I am not necessarily looking for the “Potential Event of Default” concept to be deleted from the documents, however as with “materially weaker,” it seems like it would be helpful to both sides if objective criteria could be added.  Even if it is not added to the text of the Agreement, I would like to see some examples of what constitutes a Potential Event of Default (differentiated from an Event of Default), and/or language added to the Agreement that allows for some extra forewarning provided by the Non-Defaulting Party to the “potentially” Defaulting Party.


I went through the documents and I was able to find references to “Potential Event of Default”:  


in Confirm Annex B-1, 1.(f), relating to “flows” of Credit Support, 


in the Representations (3.(b)) section of the Master, 


in the Conditions Precedent language (Paragraph 4.(a)) of the Credit Annex, relating again to “flows” of Credit Support, 


in the determination of Thresholds for Credit Support “flows” (Paragraph 13.(b)(iii)(b)) in the Credit Annex), and 


in the designation of the Valuation Agent (Paragraph 13.(c)(i) in the Credit Annex), again relating to Credit Support flows.


I think you’d agree that it is possible for the “potentially” Defaulting Party to be “blindsided” vis-à-vis Credit Support “flows” if the Non-Defaulting Party decides arbitrarily (but even in good faith) that a “Potential Event of Default,” but not an “Event of Default,” has occurred. 





Regarding item 3 of my May 16th memo, I will have to check with the credit decision-makers at TIN to find out what a suitable “materially weaker” threshold would be for both parties.  Can I assume i) BBB- is the threshold you are suggesting, and ii) it would be the same threshold for both parties ?


Regarding item 4 of my May 16th memo, I will await your proposal on an objective “Default Rate.”


Regarding items 9 and 21 in my May 16th memo, no changes need to be made to the definition and uses of the term “affiliates” in any of the documents.  This will, however, necessarily preclude Guaranty Bank from entering into derivatives transactions with ENA or any ENA affiliate.


Regarding item 12 in my May 16th memo, I can accept your proposed increase of your rounding amount from $250,000 to $500,000 (Credit Annex Paragraph 13.(b)(iv)(D)).  And I can accept keeping frequency of collateral calls to any Local Business Day, rather than once every five Local Business Days.  Keep in mind, however, that we may need to revisit these thresholds in the future, if other derivative positions are entered into and placed under this same ISDA.


Regarding item 14 in my May 16th memo, neither party is a depository so each party will have to hold Cash Collateral at a depository, and this Cash can be commingled with each party’s general corporate funds.  Since this depository has to be a Qualified Institution (ie, minimum A+/A1), it appears to me that there is no circumstance under which Cash Collateral can be held by someone other than a Qualified Institution.  Is my reasoning correct ?  (It sounds like your standard documentation is written to accommodate depositories as signatories to the ISDA.)


Regarding item 19 in my May 16th memo, I think we are both interpreting it the same way.


Regarding item 18 in my May 16th memo, given your acceptance of my proposed change, the LC-providing bank will have to be a minimum A+/A1 at all times.  I pointed this out as an apparent documentation inconsistency, however I will make sure that this ratings standard is acceptable to TIN.


Regarding item 17 in my May 16th memo, please do not over-analyze my comment looking for something complicated.  In the context of the two cited clauses, what happens exactly ON the 20th Local Business Day ?


Regarding the form of the parent guarantees, I will make sure the terms are acceptable to TIN.


CC:	Dave Turpin


	Julie Beck


	Grant Adamson


	Randy Levy


	Tom Yenne
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