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November 13, 2000

GREEN PREMIUM SHARING AGREEMENT

This GREEN PREMIUM SHARING AGREEMENT (this “Agreement”) between ENRON WIND DEVELOPMENT CORP., a California corporation (the “Company”) and ENRON POWER MARKETING, INC., a Delaware corporation (the “Marketer”; together with Company, referred to in this Agreement, collectively, as the “Parties” and, each of Marketer and Company are individually referred to in this Agreement, as a “Party”), is dated as of November ___, 2000 (the “Effective Date”).

RECITALS:

WHEREAS, the Company has assisted in facilitating and structuring the sale of the capacity and electric renewable energy (“Energy”) and all associated credits, credit certificates or similar items, such as those for greenhouse gas reduction, or the generation of green power, renewable energy or alternative energy, created by any governmental authority, but specifically excluding any and all federal tax credits available to a producer of electricity, including but not limited to the production tax credits allowed under Section 45 of the Internal Revenue Code (collectively, the “Green Attributes”) from a wind power project to be designed, developed, constructed, owned and operated by its affiliate, Indian Mesa Power Partners II L.P. (the “Project Company”), at the Indian Mesa II site located in Pecos County Texas that will be certified as a renewable energy facility by the Public Utility Commission of Texas (“PUCT”) under PUCT Substantive Rule §25.173 (the “Facility”);
WHEREAS, the Marketer and the Project Company desire to enter into that certain Power Purchase Agreement dated as of November ___, 2000 (the “PPA”), pursuant to which the Project Company has agreed to sell, and the Marketer has agreed to purchase capacity, Energy and Green Attributes from the Facility (or, in certain circumstances, from Project Company’s purchases in the marketplace) and “Green Attributes” as referenced hereafter in this Agreement shall be taken to refer solely to those Green Attributes (as defined in the first clause above) purchased by Marketer under the PPA, whether supplied from the Facility or from Project Company’s market purchases; and

WHEREAS, the Marketer has agreed to share in certain of the revenues from the resale of the Green Attributes purchased by the Marketer under the PPA in consideration of the Company’s services in structuring, facilitation and arranging for the purchase and sale of Energy and Green Attributes under the PPA.

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the Parties agree as follows:

9. RESALE OF Green AttributeS.
(a) The Parties acknowledge and agree that, subject to the revenue sharing obligations described in this Agreement and the obligations set forth below in this Section 1, the Marketer shall have the exclusive rights to market and arrange for the resale of Green Attributes purchased from the Project Company pursuant to the PPA and shall be solely responsible, at the Marketer’s sole cost and expense, for the arrangement and clearance of all resale transactions, the collection of all revenues in respect of such transactions, and (subject to the Company’s limited right to review and verify and to confirm or dispute as stated in this Section and Section 3) the computation of all amounts in respect of the Green Premium under this Agreement.  Marketer shall market and arrange for the resale of Green Attributes purchased from the Project Company pursuant to the PPA as provided below.

(b) Prior to consummating any resale of Green Attributes in any transaction or series of related transactions within a 2 day period with the same counterparty or such counterparty’s Affiliate which is capable under applicable legal restrictions of acting in coordination with such counterparty in the trading of Green Attributes where (i) the total consideration for Green Attributes to be received therefor exceeds $2,000,000, (ii) the total number of RECs (or other Green Attributes in MWh equivalent) to be transferred equals or exceeds 500,000, (iii) the period of the production term of the Green Attributes underlying such transaction exceeds twelve (12) months, or (iv) an assignment of the PPA except under 9.03(a) of the PPA or where the PPA would be assigned by Marketer concurrently with the assignment of this Agreement and such assignments would not require the consent of Seller under the terms of Section 9.03 (b) or (c) of the PPA (such assignment, each such transaction, or if a series of related transactions, any transaction which, if effected, when aggregated with relevant prior transactions, would be in excess of the limitations (i)-(iii), a “Significant Transaction”), Marketer shall provide in writing to the Company not less than 9 days advance written notice of such potential resale.  To the extent known by Marketer, such notice shall also state the following terms: the period of the sales term of such resale, the creation date of the Green Attributes to be resold, the value to be paid for the Green Attributes and the total number of MWh equivalent to be resold (collectively, the “Principal Terms”).  Marketer shall send a second notice not less than 5 business days in advance of the anticipated signing date of an agreement for a Significant Transaction (the “5 Day Notice”) communicating the material terms of the proposed resale (including, without limitation, the Principal Terms) and in such reasonable detail as Marketer may at such time know and permissibly disclose under any applicable confidentiality obligations. Following such 5 Day Notice, if the Principal Terms of the Significant Transaction shall be materially altered, Marketer shall provide Company additional notice no later than 3 business days in advance of the anticipated signing date of an agreement for a Significant Transaction (“3 Day Notice”) as to the revised Principal Terms and any other revised material terms of such Significant Transaction in such reasonable detail as Marketer at such time may know and permissibly disclose under any applicable confidentiality obligations.  Prior to 12 noon Central Prevailing Time (“CPT”) on the final day of the 5 Day Notice (or of any subsequent 3 Day Notice) period, the Company shall notify Marketer in writing via telecopier if it rejects such proposed resale.  If no notice is timely so delivered by Company to Marketer, then the proposed resale is deemed approved.  The Company may only reject such proposed resale if at the time such rejection is communicated the Company submits to Marketer a bona fide written offer, (“Alternative Offer”), on behalf of the Company or a third party (such offer to be from a creditworthy counterparty acceptable to Marketer for transactions in the ordinary course of its business, state all pertinent terms and conditions, and permit Marketer to accept such offer before 5pm CPT of such final day of the pertinent notice period) for the purchase of the Green Attributes at least equivalent to the Principal Terms in the most recent notice provided that the value of such offer shall be at a value at least 10% greater than the value of the Significant Transaction disclosed by Marketer.  If the Company presents an Alternative Offer to the Marketer then the Marketer shall no longer be permitted to deliver any further Three Day Notices with respect to such transaction.  If the Company presents an Alternative Offer consistent with the terms of this Section, Marketer shall use commercially reasonable efforts to promptly either (x) complete the Significant Transaction on Principal Terms at least equivalent to and at a value equal to or exceeding those of the Alternative Offer, or (y) consummate the resale contemplated by the Alternative Offer submitted by the Company or (z) transfer to the Company an amount of Green Attributes reasonably equivalent in quantity, creation date  and type of generation and constituting 50% of the Green Attributes subject to Marketer's proposed resale. In the event that Marketer makes a transfer pursuant to item (z) above, Marketer shall have no further obligation to Company either as to such transferred Green Attributes, including but not limited to marketing responsibilities with respect thereto, or with respect to the payment to the Company of the Company's Percentage Share of the gross revenues received by Marketer in connection with the total amount of all Green Attributes which had been subject to such proposed resale, and Marketer shall retain all rights to the remaining 50% of the Green Attributes which had been subject to such Marketer’s proposed resale, to sell, convey or retain for marketing on any other basis, without further obligations to Company under this Agreement with respect thereto, including but not limited to the provisions of Section 2 hereof.  For purposes of this Agreement, “Affiliate" means, with respect to any person, any other person (other than an individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such person.  For this purpose, "control" means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power, or otherwise having 50% of the voting power with respect thereto.

10. REVENUE SHARING OBLIGATIONS.

The Parties hereto agree to share the Green Premium in accordance with the following percentages (as to each respective Party, its “Percentage Share”): (a) with respect to the Company, fifty percent (50%) and (b) with respect to the Marketer, fifty percent (50%).  The Marketer shall make payments in respect of such Green Premium to the Company in accordance with Section 3 below.  

“Green Premium” shall mean for purposes hereof the total gross revenues paid to Marketer from third parties from transactions entered into by or on behalf of the Marketer for the resale within or outside the State of Texas of the Green Attributes purchased under the PPA, including but not limited to the renewable energy credits (“RECs”) granted pursuant to the Renewable Energy Rules or REC trading program established under Texas PUCT Substantive Rule 25.173, or other actual commodity revenues for such Green Attributes sold through an applicable energy exchange.  “Green Premium” as defined hereunder shall include, without limitation, such amounts received as liquidated damages as to a purchasing party’s failure to receive or take delivery of such Green Attributes), but shall exclude such amounts which are paid to Marketer but subject to a known dispute which may result in refund or restitution to such third party, until such dispute is resolved and an undisputed amount paid to Marketer is resolved.  The Parties agree and acknowledge that the assignment in whole or in part of the PPA by Marketer shall be deemed for the purposes of this Agreement to be a sale of the Green Attributes expected to be transferred to Marketer under the PPA over the term of the PPA subject to such assignment.  In addition, the use or application of any Green Attributes by Marketer or any Affiliates of Marketer in fulfillment of any legal or other requirement of such person shall also be deemed a sale of Green Attributes under this Agreement.  

Marketer shall be solely responsible for the costs and expenses of marketing and reselling the Green Attributes purchased under the PPA, howsoever incurred, including but not limited to brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by Marketer, attorneys’ fees and expenses and other costs of collection. Marketer shall be solely responsible for determining and effecting all matters relating to collection efforts in relation to its marketing to third parties of Green Premiums hereunder (including the payment of all costs and expenses in connection therewith and any litigation/arbitration relating thereto, provided that Marketer shall inform Company of any such litigation/arbitration and Company shall provide such commercially reasonable level of cooperation with Marketer’s litigation/arbitration efforts hereunder as Marketer may from time to time request). 

 The Parties agree that in the event that Marketer becomes obligated to pay in relation to the sale or transfer of the Green Attributes hereunder any taxes, assessments, or other governmental impositions (other than taxes imposed on the net income or profit of Marketer, or Marketer’s franchise taxes) which are not in existence as of the Effective Date, collectively, the "New Taxes"), then Marketer may elect to give Seller written notice thereof (“Marketer’s Notice”), and Company shall then respond to Marketer within thirty (30) days of such Marketer’s Notice (“Marketer’s Notice Period”) with Company’s written notice of its election to share during the remainder of the Term following Marketer’s Notice the liability for such New Taxes equally with Marketer in proportion to the Parties’ Percentage Shares hereunder as an adjustment to the Green Premium defined hereunder and reflected in the monthly billing and payment procedures hereof.  If Company does not elect to share liability for New Taxes as stated above by the end of the Marketer’s Notice Period, Purchaser within 30 days of the end of such period, may elect by written notice to Company effective within one (1) to thirty (30) days thereafter as specified by Marketer to terminate the marketing and related arrangements under this Agreement, and beginning with the effective date of such termination notice Marketer shall promptly transfer to the Company a fifty percent (50%) pro rata amount of Green Attributes purchased by Marketer pursuant to the PPA following the effective date of such termination, as and when title thereto is received by Marketer.  Following Marketer’s transfer of such pro rata amount of Green Attributes, Marketer shall have no further obligation to Company either as to such transferred Green Attributes, including but not limited to marketing responsibilities with respect thereto, or with respect to the payment to the Company of the Company's Percentage Share of the gross revenues in relation thereto.  As to the 50% pro rata share of Green Attributes retained by Marketer in relation to such transfer, Marketer shall retain all rights and title to such Green Attributes, to sell, convey or retain for marketing on any other basis, without further obligations to Company under this Agreement with respect thereto, including but not limited to the provisions of Section 2 hereof.  Termination of this Agreement pursuant to this Section 2 by Marketer shall in no way relieve it of any of its duties or obligations to the Company hereunder with respect to any Green Attributes purchased by Marketer pursuant to the PPA up to and including the effective date of such termination, and such Green Attributes shall not be subject to the allocation provisions between the Parties pursuant to this Section 2. Upon written request, until a termination of the marketing and related arrangements under this Agreement pursuant to this Section, Company shall reasonably cooperate with Marketer in opposing the imposition of any New Taxes.  

Marketer’s marketing activities for the sale of the Green Attributes shall be reasonably determined by Marketer, taking into consideration such factors as Marketer in its sole discretion and in good faith deems reasonable, including without limitation, market liquidity, regulatory uncertainty and timing. The Parties acknowledge that the price of Green Attributes may vary widely, depending upon the circumstances involved, and under some circumstances be of no value whatsoever.  Without limiting the Company’s rights under Section 3 hereof, Company agrees that Company shall have no right to challenge Marketer's formulation of a bona fide offer of Green Attributes (i) to any non-affiliated third party in any marketplace or to any non-affiliated third party or parties based upon evidence of other offers or transactions or information of a similar nature, or (ii) to any Affiliate of Marketer in any market on any basis if such offer has been transacted upon by Marketer following approval by the Company or the following completion of the Alternative Offer procedures (x), (y) or (z) after Company’s notice of rejection pursuant to Section 1(b) hereof.  Nothing in this Agreement is intended to excuse Marketer from any negligence, fraud or willful misconduct in connection with its marketing activities under this Agreement.

As between the Parties to this Agreement, Company shall be responsible for any and all amounts that may be or become owing to J.W. Wilson, II as Independent Executor of the Estate of William B Wilson, Deceased, and Wilson Brothers Pecos Ranch, LP, (collectively, the “Landowners”) and their successors and assigns, (collectively with the Landowners, the “Owners”) pursuant to that certain Grant of Windpark Easement and Easement Agreement dated July 6, 2000 or any amendment thereof or replacement(s) thereto (“Easement Agreement”) among the Landowners and Enron Wind Development Corp. (“EWDC”) as Royalty Payments (as defined in and calculated from Gross Operating Proceeds under Article 4 thereof) or in relation to any other right or obligation created under such Easement Agreement, (whether relating to Royalty Payments or other obligations calculated as to this Agreement, the PPA, or any other basis in connection therewith) other than any obligation arising out of or related to the negligence or willful tortious misconduct of Marketer its agents, employees or representatives (the “Obligations”), and Company further agrees to indemnify and hold harmless Marketer from any and all claims of whatsoever nature made by any Owner or any other person or entity (including, without limitation, a trustee in bankruptcy for Owner) in relation thereto.  Notwithstanding any other provision of this Section, to the extent that Marketer, its agents, employees or representatives enter onto the Facility site or other land owned by Landowners described in the Easement Agreement, Marketer shall be responsible for any and all amounts which may be or become owing on any claim based on the negligence, willful tortious misconduct or any other tortious act or omission of Marketer, its agents, employees or representatives thereupon, and Marketer further agrees to indemnify and hold harmless Company from any and all such claims of whatsoever nature made by any Owner or any other person or entity (including, without limitation, a trustee in bankruptcy for Owner) in relation thereto. This provision shall survive the termination of this Agreement.  

11. BILLING, PAYMENT AND BILLING DISPUTES. 

(a) No later than twenty (20) days after the end of each calendar month during which Marketer receives payment for the sales of any Green Attributes, Marketer shall provide the Company with a statement containing a calculation of the Green Premium for such calendar month (each a “Monthly Statement”).  Each Monthly Statement shall also indicate whether any of the sales during the applicable calendar month were combined sales of energy and Green Attributes and, if any sale of Green Attributes were made to an Affiliate of Marketer, to the extent of any such sales, and pay to the Company its respective Percentage Share of the Green Premium. With respect to any specific combined sale of Energy and Green Attributes for a single price where (i) the total consideration for Green Attributes to be received therefor exceeds $500,000, (ii) the total number of RECs or other Green Attributes (in MWh equivalents) to be transferred equals or exceeds 200,000, or (iii) the terms of the agreement underlying such transaction exceeds six (6) months, Marketer shall, at the request of the Company, promptly meet with the Company to provide information supporting the reasonable allocation of the underlying component prices of Net Energy (as defined in the PPA) and Green Attributes. Prior to any sale, transfer or assignment of the PPA or the Marketer’s right to receive Energy or Green Attributes thereunder, Marketer shall promptly meet with the Company to provide information supporting the reasonable allocation of the underlying component prices of Net Energy (as defined in the PPA) and Green Attributes.  

(b) Payments hereunder shall be made by wire transfer to the account of each Party specified in Schedule 2.

(c) Either Party may, within one year of the receipt of a monthly statement, provide Notice to the other Party of an alleged error or other necessary adjustment (including those related to amounts subject to a known dispute with a third party which may result in refund or restitution to such third party) in such monthly statement.  If, within such one year period, neither Party provides Notice of an alleged error or other necessary adjustment in the monthly statement, such monthly statement shall be considered correct and complete.  If either of the Parties disagree on the amount of any statement, such Party may send a Notice to attempt to resolve the dispute and the Parties shall meet within fifteen (15) days after the receipt of the Notice to resolve such disagreement.  If, within thirty (30) days after such initial meeting, the Parties are unable to resolve the disagreement, the matter shall be resolved in accordance with the confidential binding arbitration procedures set forth in Section 11(g).  Disagreements regarding invoices including, without limitation, the use of the dispute resolution procedures, do not affect the Parties’ obligations to effect payment of all undisputed amounts in accordance with the timetables set forth in Section 3(a).  The provisions of this Section 3 shall survive the termination of this Agreement.  The Parties hereby acknowledge that their respective audit rights are strictly limited to those explicitly stated in this Agreement, and any disputes thereon or as to the scope thereof shall be resolved in accordance with the dispute resolution procedures stated in this Subsection, with final resort to the confidential binding arbitration procedures set forth in Section 11(g).


12. Certain Covenants

(a) The Marketer shall comply with any and all material requirements associated with any program or exchange used to sell, calculate or administer the collection of all or any portion of the Green Attributes, including, without limitation, by cooperating with the performance of any reconciliations or “true-ups” (whether annual or otherwise) associated with the sale of the Green Attributes.

(b) The Marketer may meet with the Company from time to time, but no less frequently than once a year, to discuss, among other things, prospects and trends for the valuation and sale of Green Attributes.  Company may from time to time provide Marketer such information as Company deems useful and appropriate in relation to the Green Attributes, but Marketer shall not by accepting or reviewing such information create any duty to use such information for any purpose. Such information may include marketing materials and information relating to the Facility, materials relating to the Facility’s relation to the ERCOT or other markets, and other materials and information that may assist Marketer in its marketing efforts.             


13. REPRESENTATIONS AND WARRANTIES
Each Party hereby represents and warrants to the other that as of the date hereof:

(a) It is duly formed, validly existing and in good standing under the laws of its state of formation, and has all necessary legal power and authority to enter into this Agreement.  The execution, delivery and performance of this Agreement and the ability to consummate the transactions contemplated hereby have been duly authorized by all necessary action (including, if required, approval of such Party’s board of directors, shareholders, members or beneficiaries, any governmental authority or any other person or entity).

(b) The execution and delivery of this Agreement will not result in or constitute any of the following:  (i) a default, breach or violation, or an event that, with notice or lapse of time or both, would be a default, breach or violation of such Party’s articles of association, by-laws, limited liability company operating agreement, or other organizational documents or any instrument, contract or other agreement to which it is a party or by which it or its property is bound or (ii) the violation of any law, judgment, order, writ, injunction, or decree affecting it.

(c) This Agreement constitutes its legal, valid and binding obligation enforceable against it in accordance with its terms, except as the enforcement of such terms may be limited by applicable bankruptcy, reorganization, insolvency or similar laws affecting the enforcement of creditors’ rights generally.

(d) No Default or event which, with the giving of notice or passage of time, or both would constitute a Default with respect to it has occurred and is continuing and no event or circumstance would occur as a result of its entering into or performing its obligations under this Agreement or any other document relating to this Agreement.

Company further represents and warrants as follows:

(1) Marketer’s Percentage Share in the marketing of the Green Attributes is regarded by Company as sufficient incentive under this Agreement for Marketer to fully perform its duties hereunder, without terms additional to those explicitly stated in this Agreement in order to protect Company’s separate interests in revenues, if any, from the marketing of Green Attributes, (2) Marketer shall not be liable hereunder for any foregone opportunities to market Green Attributes hereunder, (3) Marketer has no duty hereunder to secure the “best price” for Green Attributes or to otherwise “maximize profits” in relation to the Green Attributes, (4) Company acknowledges that Marketer and its Affiliates may from time to time engage in other transactions which are competitive with those being conducted by Marketer in connection with its activities in relation to this Agreement and/or that are made possible and/or more profitable because of Marketer’s relationship with Company, and Company hereby waives any and all rights and interests in any and all proceeds and/or profits from such activities of Marketer and (5) the relationship evidenced hereby does not involve Marketer’s rendering advice relating to the trading of any interests in a commodity, and Marketer is not performing activities described by the definition of a “commodity trading advisor” under the federal Commodity Exchange Act or any statutory or regulatory counterpart existing in under the laws of Texas or any other state. 

14. TERM

The “Term” of this Agreement shall commence as of the Effective Date and, unless terminated sooner pursuant to the provisions of this Agreement or extended pursuant to a written agreement signed by the Parties, shall terminate the later of (a) on the last day of the Production Term under the PPA, (b) the date that all RECs or other Green Attributes purchased by Marketer under the PPA in connection with the production of the Facility have been sold by Marketer or have expired and the related payments to Company have been made, or (c) upon earlier termination of the PPA or any assignment of the PPA by Marketer where Marketer is thereafter relieved of its obligations under the PPA, consistent with the PPA’s terms; provided, that any obligations which accrued prior to the date of such termination or assignment shall survive such termination.

15. DEFAULT AND TERMINATION  

(a) This Agreement may be terminated by either Party upon Notice to the  other Party, if, in the case of a Default as defined in Section 7(b) below, such Default has not been cured within thirty (30) days after receiving Notice from the Non-Defaulting Party setting forth, in reasonable detail, the nature of the Default

(b) “Default” shall mean (i) the failure to make, when due, any undisputed payment required pursuant to this Agreement if such failure is not remedied within ten (10) business days; or (ii) the failure of any representation or warranty made by either Party herein to be true and correct which failure is not cured within thirty (30) days after Notice thereof to such Party; or (iii) the failure of either Party to perform any of its material obligations under this Agreement which failure is not cured within thirty (30) days after Notice thereof from the Non-Defaulting Party; or (iv) the filing of a bankruptcy petition by a Party hereto, or the filing of such a petition against a Party without the petition being vacated within ninety (90) days.

(c) Notwithstanding the first sentence of Section 9 below, the Non-Defaulting Party shall be entitled to exercise any and all rights that such Party may have in equity or by using the dispute resolution procedure of Section 11(g).

(d) Termination of this Agreement shall not limit the rights of either party to seek and recover damages as a result of the Default pursuant to the provision of Section 11(g).

16. LIMITATION OF LIABILITY

IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION, OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT, OR CONCURRENT, OR ACTIVE OR PASSIVE, AND REGARDLESS OF    WHETHER OR NOT A PARTY HAD KNOWLEDGE OF THE CIRCUMSTANCES THAT RESULTED IN SUCH DAMAGES, OR COULD HAVE FORESEEN THAT SUCH DAMAGES WOULD OCCUR.  “CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES” INCLUDE—AS REPRESENTATIVE EXAMPLES AND WITHOUT LIMITING THE PHRASE—LOST PROFITS, LOST PRODUCTION TIME, LOST BUSINESS, LOST WORK-IN-PROCESS, CLAIMS OF CUSTOMERS, VALUE OF EMPLOYEES' LOST TIME, DELAYED PRODUCTION OF GOODS, LOSS OF GOODWILL, INCREASED COSTS, INCREASED INTEREST EXPENSE, AND INABILITY TO MAKE REQUIRED PAYMENTS.THE PARTIES ALSO INTEND AND AGREE THAT SUCH PROVISIONS SHALL CONTINUE IN FULL FORCE AND EFFECT NOTWITHSTANDING THE TERMINATION, SUSPENSION, CANCELLATION, OR EXPIRATION OF THIS AGREEMENT.

17. COOPERATION  

The Parties agree to act reasonably and in accordance with principles of good faith and fair dealing in the performance of this Agreement. Whenever this Agreement gives either Party the right to determine, require, specify or take similar action, such determination, requirement, specification or similar action shall be reasonable.  No approval or consent requested pursuant to a stated right under this Agreement shall be unreasonably withheld, delayed or conditioned by a Party unless relating to an action within the sole discretion of such Party.

18. SECURITY

To secure the payment of all amounts due by the Marketer to the Company under this Agreement, the Marketer shall, simultaneously upon execution of this Agreement, cause Enron Corp. (“Guarantor”) to deliver a guaranty in the amount of fifteen million dollars ($15,000,000.00) which Guaranty shall be in substantially the form attached hereto as Schedule 1 (the “Marketer Guaranty”).

19. MISCELLANEOUS PROVISIONS

(a) Assignment.  Company shall not have the right to assign this Agreement or any rights under this Agreement to any third party or Affiliate without the prior written consent of the Marketer. Company may, with prior notice to, but without the consent of Marketer (i) pledge or encumber this Agreement in connection with any financing or other financial arrangements, and (ii) assign to any financial entity its rights to receive payments from Marketer in connection with the sale of Green Attributes; provided that such rights shall not include the rights under Section 1(b) or 3(a), other than the first sentence of Section 3(a).  Marketer shall not assign this Agreement or its rights under this Agreement without the prior written consent of the Company, which consent shall not be unreasonably withheld; provided, however, Marketer may, with prior notice to, but without the consent of Company  (x) pledge or encumber this Agreement in connection with any financing or other financial arrangements, (y) transfer or assign this Agreement to an Affiliate of Marketer that is concurrently assigned the PPA which Affiliate’s creditworthiness (or the creditworthiness of its guarantor) is equal to or higher than that of Guarantor, or (z) transfer or assign this Agreement to any person or entity succeeding to all or substantially all of the assets of Marketer (including the PPA) which assignee’s creditworthiness (or the creditworthiness of its guarantor) is equal to or higher than that of Guarantor; provided, however, that in each such case, any such assignee shall agree in writing to be bound by the terms and conditions of this Agreement. Any such assignment or delegation made without such written consent shall be null and void by operation of law. In connection with any assignment pursuant to clause (y) or (z) above, if the assignee does not have creditworthiness equal to or higher than that of Guarantor, then such assignee must provide to the Company a guaranty in form, substance, and amount reasonably equivalent to the Marketer Guaranty.  Any guaranty provided in connection with or in support of any assignment under clause (y) or (z) hereof shall be delivered in advance of or concurrently with the effectuation of such assignment.

(b) Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Texas, without regard to principles of conflicts of law.

(c) Late payments.  Any payments due by either Party to the other Party under this Agreement that are not paid when due shall bear interest, compounded monthly, from the due date until paid, at the Commercial Paper Rate in effect on the first business day of each calendar month in which interest accrues.  “Commercial Paper Rate” means the lesser of (i) the rate published weekly in the Federal Reserve Statistical Release for “one month commercial paper” plus 2% and (ii) the highest rate permitted by applicable law.  If the Federal Reserve Statistical Release is not published or is otherwise not available, then a weekly average rate must be determined from the Wall Street Journal for high grade unsecured notes sold through dealers by major corporations or another recognized financial publication for similar instruments.  In computing the highest rate allowed by applicable law, the weekly rate ceiling computed under Article 5069-1D.002 of the Texas Revised Civil Statutes applies.
(d) Severability.  If any term or provision of this Agreement, or the application thereof to any person, entity or circumstances is to any extent invalid or unenforceable, the remainder of this Agreement shall not be affected thereby, and each term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

(e) Modification or Amendment.  No modification or amendment of all or any part of this Agreement shall be valid unless it is reduced to writing that expressly states that the Parties thereby agree to a modification or amendment as applicable and such writing is signed by both Parties.

(f) No Duty to Third Parties.  Nothing in this Agreement, nor any action taken hereunder, shall be construed to create any duty, liability or standard of care to any person or entity other than a Party.  

(g) Settlement of Disputes.  The Parties hereby agree that, in the event that any dispute between them has not been resolved after reasonable good faith consultation, any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach hereof, or in any way relating to the subject matter of this agreement, involving the parties and/or their respective representatives (each a “Dispute”), even if such Disputes allegedly are extra-contractual in nature, sound in contract, tort, or otherwise, or arise under state or federal law, shall be resolved by final and binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the federal arbitration act and, to the extent an issue is not addressed by the federal law on arbitration, by the commercial arbitration rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties’ Dispute, the arbitrators shall refer to the governing law.  The arbitrators shall have no authority to award treble, exemplary, or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the commercial arbitration rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages or to appeal or object to the enforcement of any decision or award by the arbitrators.  The arbitrators shall have the right to award any equitable remedy in connection with any such arbitration. Each Party agrees that any arbitration award against it may be enforced in any jurisdiction in which such Party holds or keeps assets and that judgment on any arbitration award may be entered by any court having jurisdiction.  The arbitration proceeding shall be conducted in Houston Texas.  Within thirty days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in energy-related transactions and is not an Affiliate of and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or in any Person having an ownership interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  The Parties each acknowledge the confidential nature of their respective performance obligations and any information exchanged under this Agreement, and accordingly, to the fullest extent permitted by law, any arbitration proceeding, any information furnished therein, and the arbitrators award shall be maintained in confidence by the Parties.  

(h) Notices.

(1)
All notices (sometimes referred to in this Agreement as “Notices”) shall be in writing except as provided and so given, tendered, or delivered as the case may be by: (i) first‑class U.S. mail with postage prepaid addressed to the Party, return receipt requested, (ii) personal delivery of the Notice to the Party, with signature of the recipient requested, (iii) by dispatch of the Notice to the Party by overnight delivery service, or (iv) by telecopying the Notice to the Party; in each case using the address details designated below.  Changes in such details may be made by Notice similarly given.

(2)
A Notice takes effect from the time it is received unless a later time is specified in it.  A posted letter is taken to be received on the third day after the posting.  A telecopied Notice is taken to be received on production of a transmission report by the machine from which the Notice was sent which indicates the telecopier of the recipient unless such time is after 5:00 p.m. where received, in which case receipt shall be the next business day.

(3)
The address for Notices and wire transfer information is set forth on Schedule 2 attached hereto.

 (i) No Partnership.  Nothing contained in this Agreement shall be construed to create an association, trust, partnership, joint venture or other legal entity or impose a trust, partnership or other fiduciary duty, obligation or liability between or among the Parties, and all such duties, obligations and liabilities are hereby waived by each Party.
 (j) Confidentiality.  Neither Party shall disclose the terms or conditions of this Agreement or a Transaction under this Agreement to a third party (other than the Party's and its Affiliates' employees, equity investors, lenders, potential acquirers of Enron Renewable Energy Corp. or Enron Wind Corp., counsel, accountants or advisors who have a need to know such information and have agreed to keep such terms confidential) except in order to comply with any applicable Law or exchange, control area or independent system operator rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure.  The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.

(k) Non-Waiver.  Except as explicitly provided herein, failure to enforce any right or obligation by either Party with respect to any matter in connection with this Agreement shall not constitute a waiver as to that matter or any other matter.

(l) Captions.  All titles, subject headings, section and clause headings, and similar items are provided for the purpose of reference and convenience and are not intended to affect the meaning of the content or scope of this Agreement.

(m) Entire Agreement; Successors.  This Agreement and the exhibit hereto, constitute the entire understanding between the Parties with respect to the matters set forth herein and supersedes all previous claims, agreements, representations or understandings, whether oral or written.  Except as otherwise stated, this Agreement inures to the benefit of the Parties, their successors and permitted assigns.

(n) Survival.  All obligations in this Agreement to cooperate, deliver reports or information and maintain confidentiality shall survive the expiration or termination of this Agreement.

(o) Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall, for all purposes, be deemed an original and all such counterparts, taken together, shall constitute one and the same instrument.

[SIGNATURES TO FOLLOW ON NEXT PAGE]

IN WITNESS WHEREOF, each of the undersigned Parties has caused this Agreement to be duly executed and delivered as of the date first above written.

Enron Wind Development Corp.,

a California corporation

By:  ________________________


Name:


Title:

Enron Power Marketing, Inc.,

a Delaware corporation

By:
________________________


Name:


Title:

LIST OF SCHEDULES
Schedule 1 – Marketer Guaranty 

Schedule 2 – Notice and Payment Information

Schedule 1

Notice and Payment Information

The Company:

Address for Notices:

Enron Wind Development Corp.
13000 Jameson Road

Tehachapi, CA  93561

Attn:  Director of Asset Management
Tel: (661) 823-6425 
Facsimile: (661) 823-5015

with copy to:

Enron Wind Corp.

444 S. Flower Street

Suite 4545

Los Angeles, CA 90071

Attn: General Counsel

Tel: (213) 452-4885

Facsimile: (213) 452-4888

Account for Payment Purposes:

Account Name
Enron Wind Corp.

Account No.

0022-12460

ABA No.

122003516

Bank Name

Sanwa Bank California

Bank Address

758 Tucker Road, Tehachapi, CA  93561

The  Marketer:

Address for Notices:

Enron Power Marketing Inc.

1400 Smith Street (77002)

PO Box 4428

Houston, TX 77210-4428

Attn: Power Settlements Administration

Telephone: (713) 853-3163
Facsimile: (713) 646-4061

with a copy to:

Assistant General Counsel

Enron Power Marketing, Inc.

1400 Smith Street
Houston, Texas  77002

Account for Payment Purposes:

BNK:
Bank of America


for:  Enron Power Marketing, Inc.

ABA:
Routing #111000012

ACCT:
#375 046 9312

Confirmation:  
Enron Power Marketing, Inc.

Credit and Collections

(713) 853-5667
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