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PARTICIPANT AGREEMENT

This Agreement (“Agreement”) sets out the terms on which IntercontinentalExchange, Inc. (“Intercontinental”), which owns and operates IntercontinentalExchange (the “Exchange”), an electronic trading exchange for the trading of physical commodities and derivative products on such commodities (collectively, the "Products"), has agreed to provide the party identified below (“Participant”) with access to the Exchange.

1) ACCESS TO EXCHANGE.  Intercontinental hereby grants Participant a non-exclusive, non-transferable, revocable license to access the Exchange as it may exist from time to time and to utilize any hardware, software, systems and/or communications links furnished by Intercontinental to Participant from time to time (collectively, the “System”) in accordance with the Terms (as defined below), solely for the purpose of allowing Participant to electronically post bids, offers and requests for quotations (and responses to any such requests) for transactions in the Products (“Transactions”), to enter into Transactions with other participants and to use the other services (“Other Services”) on the Exchange. 

2) TERMS OF ACCESS.  This Agreement, taken together with (i) the Service and Pricing Schedules (the “Schedules”) (the current versions of which are attached hereto as Annex A), (ii) any other Annexes to this Agreement (excluding Annex B) and (iii) the trading, product, and user help guides (the current versions of which are posted on the Exchange), are collectively referred to herein as the “Terms” and will govern Participant’s access to and use of the System and the Exchange and any and all Transactions and Other Services entered into by Participant.  Intercontinental may amend the Terms at any time by posting amendments on the Exchange, and any such amendments will be prospectively binding on Participant, provided that Intercontinental will provide prior notice of any such amendments on the Exchange and provided further that Intercontinental will provide at least two weeks’ prior notice, through electronic or other direct communication with Participant, of any such amendments that are likely to materially and adversely affect Participant or its rights or obligations hereunder.  Participant’s use of the Exchange after the effective date of any such amendment shall constitute its ratification of and agreement to any such amendment.  If Intercontinental elects to require Participant to acknowledge and agree to an amendment, such amendment will not become effective until Participant has done so in the manner specified by Intercontinental. 

3) PARTICIPANT’S REPRESENTATIONS, WARRANTIES AND COVENANTS. Participant hereby represents, warrants and covenants as follows: 

a) Participant is an “eligible commercial entity” as defined in Section 1a of the U.S. Commodity Exchange Act (as amended).  A summary of the definition of the term “eligible commercial entity” is appended hereto as Annex B.  This is only a summary and Participant should direct any questions to its legal advisors.

b) Participant will enter into Transactions solely as principal.

c) Participant acknowledges that the Exchange, the System and all information and content (including price and trading data) displayed and distributed thereon or in any way related to Transactions or Other Services (such information or content and information derived therefrom being referred to collectively herein as “Exchange Data”) are, except as set forth in the final sentence of this Section 3(c), the exclusive proprietary property of Intercontinental constituting trade secrets.  Participant has been granted a limited license to use the System, the Exchange, and the Exchange Data solely for the purposes set forth herein and Participant will have no other rights with respect to the System, the Exchange, or the Exchange Data.  Without limitation of the foregoing, Participant will access and utilize the System, the Exchange, and the Exchange Data solely for its own internal business activities in accordance with the Terms.  Participant agrees that it will not copy, modify, reverse engineer, reverse assemble or reverse compile the System or any of the Exchange Data displayed on or issued by the Exchange, that it will not distribute, rent, sell, retransmit, redistribute, release or license the System, any Exchange Data, or any part thereof to any third party (other than to its affiliates and agents subject to and in accordance with this Agreement).  Participant further agrees that it will not, without limitation (other than for its own internal use in accordance with this Agreement), communicate, redistribute, or otherwise furnish, or permit to be communicated, redistributed or otherwise furnished, all or any portion of the Exchange Data, in any format, to any third party or in constructing or calculating the value of any index or indexed products.  Participant will use its best efforts to ensure that its partners, officers, directors, employees and agents maintain sole control and possession of, and sole access to, Exchange Data obtained through Participant’s access to the System.  Notwithstanding the foregoing, it is understood and agreed that any and all data submitted to the Exchange by Participant (including but not limited to bids and offers for Transactions and trade data for Other Services) and all information related to Transactions entered into by Participant through the Exchange, shall be the non-exclusive property of Intercontinental and Participant, and that each party shall have the right to use, sell, retransmit or redistribute such information, subject to the provisions of Section 8 hereof. 

d) Participant will comply with the Terms and any and all laws, rules, regulations or orders applicable to Participant’s access to and use of the System, the Exchange, and the Exchange Data. 

e) Participant acknowledges and accepts that it shall be solely responsible for any and all costs or expenses associated with its accessing and utilizing the Exchange. 
f) Participant acknowledges that Intercontinental may, in its sole discretion, with or without cause or prior notice to Participant, temporarily or permanently cease to operate the Exchange, temporarily or permanently cease to make certain Products or Transactions or Other Services or Exchange Data available or suspend, terminate or restrict Participant’s access to and utilization of the Exchange.  Participant acknowledges that its access to and utilization of the Exchange may be monitored by Intercontinental for its own purposes (including, without limitation, for purposes of monitoring levels of activity in categories of Transactions and Other Services and for purposes of maintaining the functional and operational integrity of the System and for purposes of complying with applicable laws and regulations) and not for the benefit of Participant.

g) Participant has all necessary power and authority to execute and perform this Agreement, and this Agreement is its legal, valid and binding agreement, enforceable against Participant in accordance with its terms. Neither the execution of nor performance under this Agreement by Participant violates any law, rule, regulation or order, or any agreement, document or instrument, binding on or applicable to Participant. 

h) Participant agrees to provide Intercontinental with information related to Participant’s use of the System and the Exchange that is reasonably requested by Intercontinental, if such information is reasonably necessary in order to enable Intercontinental to maintain the integrity of the System or to comply with applicable laws or regulations, and such information will be accurate and complete in all material respects and subject to the Confidentiality provisions of Section 8.  Should Participant refuse to provide information, or if the information demonstrates a potential violation of the terms and conditions of this Agreement, then Intercontinental shall have the right, upon five (5) days notice, to conduct an on-site audit during regular business hours of Participant’s compliance with this Agreement.  Intercontinental may inspect, among other things, any use of the System, the Exchange and the Exchange Data.  Intercontinental’s right of inspection shall extend only so far as may be necessary to ensure compliance by Participant with the provisions of this Agreement.

i) Participant acknowledges that portions of the System and related technical information, documents and materials are subject to export controls under the U.S. Export Administration Regulations.  Participant will (1) comply with all legal requirements established under these controls, (2) cooperate fully with Intercontinental in any official or unofficial audit or inspection that relates to these controls and (3) not export, re-export, divert or transfer, directly or indirectly, any such item or direct products thereof to Cuba, Iran, Iraq, Libya, Sudan, Syria, the Taliban, Afghanistan, or any national thereof or to any country or national thereof that is embargoed by Executive Order.  Participant represents and warrants that it will not use the System in any such country nor will it permit any national of any such country to use the System for any purpose at any time.  Upon notice to Participant, Intercontinental may modify the list of such countries to conform to changes in the U.S. Export Administration Regulations.

4) USER IDs AND PASSWORDS.  Intercontinental shall issue to Participant, through its employees designated as its administrator(s) with respect to Participant’s use of the System (“Participant User Administrator”), one or more user IDs and passwords (collectively, the "Passwords") for use exclusively by employees (“Authorized Employees”) of Participant or a Participant affiliate that are properly authorized to access the Exchange on behalf of Participant.  The initial Participant User Administrator is identified on the signature page hereof and Participant will notify Intercontinental promptly of any change in its Participant User Administrator(s).  Participant will be solely responsible for controlling and monitoring the use of the Passwords, will provide the Passwords only to its Authorized Employees, and will not provide the Passwords to any third party.  Participant will immediately notify Intercontinental of any unauthorized disclosure or use of the Passwords or access to the Exchange or of the need to deactivate any Passwords.  Participant acknowledges and agrees that it will be bound by any actions taken through the use of its Passwords (except through the fault or negligence of Intercontinental), including the execution of Transactions or Other Services, whether or not such actions were authorized.  Participant will only use the Passwords to access and use the Exchange from the jurisdictions specified by Participant and accepted by Intercontinental.  The Participant User Administrator shall be responsible for all communications between Intercontinental and Participant and any notices or other communications sent to the Participant User Administrator by Intercontinental shall be binding on Participant. 

5) TERM.  This Agreement will com​mence as of the date hereof and will continue thereafter unless and until terminated by either party upon 30 days’ written notice to the other, provided that this Agreement shall remain in effect with respect to any Transactions or Other Services effected prior to such termination.  Each party's continuing obligations under this Agree​ment and the Terms, including, without limitation, those relating to "Indemnifica​tion" and "Confi​den​tiality", will survive the termination of this Agreement.

6) EXECUTION OF TRANSACTIONS.

a) Upon the execution of a binding Transaction in accordance with the Terms, Participant agrees that: (i) it will be obligated to pay to Intercontinental the commissions due on such Transaction, in accordance with the Schedules as then in effect, regardless of whether the Transaction is performed, settled or otherwise completed by Participant and its counterparty; and (ii) the resulting Transaction will constitute a legally binding obligation of Participant, with respect to its counterparty, to complete the Transaction in accordance with its terms and  subject to the terms of any master or other applicable agreements between Participant and its counterparty, provided that Intercontinental shall have no involvement in and no responsibility or liability for any matters related to the Transaction or the completion or documentation of the Transaction subsequent to its execution through the Exchange, including but not limited to the creditworthiness of any participant, all of which shall be the sole responsibility of Participant and/or its counterparty, as applicable.  Participant acknowledges and agrees that the counterparty to any Transaction may rely on Participant's agreements hereunder as to the binding nature of such Transaction and agrees that the counterparty may directly enforce Participant’s obligations under such Transaction against Participant.

b) Participant agrees that Transactions executed through the Exchange shall be deemed to be "in writing" and to have been "signed" for all purposes and that any record of any such Transaction will be deemed to be in "writing". Participant will not contest the legally binding nature, validity or enforceability of any Transaction executed through the Exchange based on the fact that it was entered and executed electronically and expressly waives any and all rights it may have to assert any such claim.

c) All commissions and other charges and fees incurred by Participant hereunder in any calendar month shall be invoiced by Intercontinental to Participant based on the Schedules, as amended from time to time and as set forth in the Terms.  Intercontinental will provide Participant with an invoice which states the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable in the currency, timeframe, and manner specified in the Schedules.  Late payments will bear interest after the due date at a rate per annum of interest equal to the Prime Rate (as published in the Wall Street Journal) plus 1.5%, to the extent that such rate shall not exceed the maximum rate allowed by applicable law.

d) Participant shall be liable for all taxes and duties (other than franchise and income taxes owed by Intercontinental) arising out of this Agreement or any Transactions executed or Other Services utilized by Participant through the Exchange, including, without limitation, taxes and duties levied by non-U.S. jurisdictions.

7) LIMITATION OF LIABILITY; INDEMNITY.
a) PARTICIPANT ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT INTERCONTINENTAL MAKES NO WARRANTY WHATSOEV​ER TO PARTICIPANT AS TO THE SYSTEM OR THE EXCHANGE, EXPRESS OR IM​PLIED, AND THAT THE EXCHANGE IS PROVIDED ON AN “AS IS” BASIS AT PARTICIPANT’S SOLE RISK.  INTERCONTINENTAL EXPRESSLY DISCLAIMS ANY IMPLIED WARRAN​TIES OF MERCHANT​ABIL​ITY OR FITNESS FOR A PARTICU​LAR PURPOSE.  NEITHER INTERCONTINENTAL NOR ITS MANAGERS,  OFFICERS, AFFILI​ATES, SUBSIDIARIES, SHAREHOLDERS, EMPLOY​EES OR AGENTS MAKE ANY WARRANTY WITH RESPECT TO, AND NO SUCH PARTY SHALL HAVE ANY LIABILITY TO PARTICIPANT (i) FOR THE ACCURA​CY, TIMELI​NESS, COM​PLETE​NESS, RELIABILITY, PERFOR​MANCE OR CONTINUED AVAILABILITY OF THE SYSTEM OR THE EXCHANGE, (ii) FOR DE​LAYS, OMIS​SIONS OR INTERRUPTIONS THERE​IN OR (iii) FOR THE CREDITWORTHINESS OF ANY OTHER PARTICIPANT.  INTERCONTINENTAL SHALL HAVE NO DUTY OR OBLIGA​TION TO VERIFY ANY INFORMA​TION DISPLAYED ON THE EXCHANGE.  PARTICIPANT ACKNOWLEDG​ES AND AGREES THAT THE EXCHANGE DOES NOT AND SHALL NOT SERVE AS THE PRIMARY BASIS FOR ANY DECISIONS MADE BY PARTICIPANT AND THAT INTERCONTINENTAL IS NOT AN ADVISOR OR FIDU​CIA​RY OF PARTICIPANT. 

b) Subject to Section 7(c) of this Agreement, Participant shall indemnify, protect, and hold harmless Intercontinental, its directors, officers, affiliates, employees and agents from and against any and all losses, liabilities, judg​ments, suits, actions, proceedings, claims, damages, costs (includ​ing attorney's fees) resulting from or arising out of any act or omission by any person obtaining access to the Exchange through the Passwords (other than through the fault or negligence of Intercontinental), whether or not Participant has authorized such access.

c) IN NO EVENT WILL EITHER PARTY BE LIABLE FOR ANY SPECIAL, INDI​RECT, INCIDEN​TAL, PUNITIVE OR CONSE​QUEN​TIAL DAMAG​ES, EVEN IF IT HAS BEEN AD​VISED OF THE POSSIBILI​TY OF SUCH DAMAG​ES.

d) Notwithstanding the terms of Section 7(a), in the event that Intercontinental is determined to be liable to Participant for any cause, Participant expressly agrees that in entering into this Agreement, Intercontinental’s aggregate liability, for all causes of action, will not exceed the total commissions, fees, and other amounts (excluding any applicable taxes or duties) paid to Intercontinental by Participant in the previous six months from the date of the occurrence of the liability.

8) CONFIDENTIALITY.  

a) Any and all non-public informa​tion in any form obtained by either party or its employees arising out of or related to the provision or use of the System or the Exchange, including but not limited to trade secrets, pro​cesses, computer software and other proprietary data, research, information or docu​mentation related thereto and Exchange Data, shall be deemed to be confidential and propri​etary informa​tion.  Each party agrees to hold such informa​tion in strict confidence and not to disclose such information to third parties (other than to its employees, its affiliates and their employees or its agents) or to use such information for any purpose whatso​ev​er other than as contemplated by this Agreement and to advise each of its employees, affiliates and agents who may be exposed to such proprietary and confidential information of their obligations to keep such informa​tion confidential.  

b) Confiden​tial informa​tion shall not include information which is: (i) in or becomes part of the public domain other than by disclo​sure by such party in violation of this Agree​ment; (ii) known to or obtained by such party previously without an obligation of confidenti​ality; (iii) indepen​dently developed by such party outside of this Agreement; (iv) required to be disclosed by applica​ble law or regulation, or pursuant to a subpoena or order of a court or regulatory, self-regulatory or legislative body of competent jurisdiction, or in connection with any regula​tory or self-regulatory request for informa​tion; or (v) information displayed by Intercontinental on the Exchange, or otherwise distributed or sold by Intercontinental, regarding bids, offers or executed Transactions, in accordance with its standard policies and procedures, provided that such displays will not identify Participant by name. 

9) NOTICES.  All notices delivered with respect to this Agreement shall be in writing and either (i) hand deliv​ered or forwarded by registered or certified mail; or (ii) sent via electronic mail, in either case to the relevant address provided by a party for such purpose.

10) NO THIRD PARTY BENEFICIARY.  Nothing in this Agreement shall be considered or construed as conferring any right or benefit on a person not a party to this Agreement (other than the right of a counterparty to a Transaction under Section 6(a)) or imposing any obligations on Intercontinental or Participant to persons not a party to this Agreement.

11) FORCE MAJEURE.  Neither Intercontinental nor Participant shall be deemed to be in default of any provision hereof or be liable for any delay, failure in performance, or interruption of service resulting directly or indirectly from acts of God, civil or military authority, civil disturbance, war, strikes, fires, other catastrophes, power failure or any other cause beyond its reasonable control.

12) WAIVER.  No waiver by either party of any default by the other in the performance of any provisions of this Agreement shall operate as a waiver of any continuing or future default, whether of a like or different character.

13) ASSIGNMENT. This Agreement may not be assigned by either party without the other party's express prior written consent; provided, however, that either party may assign this Agreement to any entity (i) controlling, controlled by, or under common control with such party, or (ii) which succeeds to all or substantially all of the assets and business of such party, provided that, in the case of any such assignment by Participant, the assignee agrees in writing to assume the assignor’s obligations under, and to be bound by the provisions of, this Agreement (as it may be amended from time to time).  This Agreement shall be binding upon and shall inure to the benefit of the parties and their respective succes​sors and permitted assigns in accordance with its terms.

14) GOVERNING LAW.  Unless otherwise specified in an annex, this Agreement is deemed entered into in New York, New York and shall be governed and construed in all respects by the laws of the State of New York, without giving effect to principles of conflict of law.

15) DISPUTE RESOLUTION.  Unless otherwise specified in an annex, any dispute, claim or controversy between the parties relating to this Agreement shall be resolved through binding arbitration conducted in accordance with the Arbitration Rules of the American Arbitration Association.  Any such arbitration shall be conducted in New York, New York or at such other location as may be agreed to by the parties and the arbitrators.  For the avoidance of doubt, this arbitration clause only applies to Intercontinental and the Participant and does not apply to any disputes arising between participants on the Exchange or any other disputes between parties other than Intercontinental and the Participant.  Notwithstanding the foregoing, each party acknowledges that a breach of this Agreement may cause the other party irreparable injury and damage and therefore may be enjoined through injunctive proceed​ings in addition to any other rights and remedies which may be available to such other party at law or in equity, and each party hereby consents to the jurisdiction of any federal or state courts located in New York, New York with respect to any such action.  The parties expressly waive their right to trial by jury in any such action.

16) HEADINGS.  The headings in this Agreement are intended for convenience of reference and shall not affect its interpreta​tion.

17) SEVERABILITY. If any provision of this Agreement (or any portion thereof) shall be invalid, illegal or unenforceable, the validity, legality or enforce​ability of the remainder of this Agreement shall not in any way be affected or impaired thereby.

18) COUNTERPARTS.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, but all of which together shall constitute one agreement binding on the parties hereto.

Date: __________________, 200_

IntercontinentalExchange, Inc.
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ANNEX A - SERVICE AND PRICING SCHEDULE

PRECIOUS METALS

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Spot Gold
No Charge


Gold Forward



6 months or less
2.0 basis points



1 year or less, but greater than 6 months
1.0 basis points



Greater than 1 year
0.5 basis points


Gold Options
$0.02 per oz.


Spot Silver
No Charge


Silver Forward



6 months or less
2.0 basis points



1 year or less, but greater than 6 months
1.0 basis points



Greater than 1 year
0.5 basis points


Silver Options
$0.00075 per oz.

1. No charge for a Forward transaction when traded as a hedge with an Option transaction.

B.
Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
$500 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least $500.

C.
Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
$10.00


Next 400 Confirmed Trades
$5.00


Additional Confirmed Trades
$2.00

Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.

ANNEX A - SERVICE AND PRICING SCHEDULE

OIL

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Crude Oil Swaps
$0.0025 per barrel


Crude Oil Options
$0.0025 per barrel


Refined Product Swaps
$0.0050 per barrel*


Refined Product Options
$0.0050 per barrel*

1. No charge for one leg of a spread trade.  If the legs carry different commission rates, the higher commission rate applies.  Otherwise, commission is applied to the sell-side of the spread.

2. No charge for a Swap transaction when traded as a hedge with an Option transaction.

3. All “Traded at Settlement” (TAS or BAS) swaps are $0.0010 per barrel.

*  Barrel Equivalent Conversions Factors:

Fuel Oil

6.35 barrels per metric tonne

Gasoil

7.45 barrels per metric tonne

Jet Fuel

7.88 barrels per metric tonne

Gasoline

8.33 barrels per metric tonne

Naphtha

8.90 barrels per metric tonne

Any product measured in gallons

42 gallons per barrel

B.
Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
$1,000 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least $1,000.

C.
Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
$10.00


Next 400 Confirmed Trades
$5.00


Additional Confirmed Trades
$2.00

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX A - SERVICE AND PRICING SCHEDULE

NORTH AMERICAN ELECTRIC POWER

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Firm Power



Forwards
$0.005 per megawatt-hour



Swaps
$0.005 per megawatt-hour



Options
$0.005 per megawatt-hour


(Minimum charge of $4.00 per Transaction)

1. No charge for one leg of a spread trade.  If the legs carry different commission rates, the higher commission rate applies.  Otherwise, commission is applied to the sell-side of the spread.

2. No charge for a Forward or Swap transaction when traded as a hedge with an Option transaction.

B. Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
$500 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least $500.

C. Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
$10.00


Next 400 Confirmed Trades
$5.00


Additional Confirmed Trades
$2.00

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX A - SERVICE AND PRICING SCHEDULE

NORTH AMERICAN NATURAL GAS

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Natural Gas



Physical
$0.00025 per mmBtu *



Swaps
$0.00025 per mmBtu *



Options
$0.00025 per mmBtu *


(Minimum charge of $4.00 per Transaction)

1. No charge for one leg of a spread trade.  If the legs carry different commission rates, the higher commission rate applies.  Otherwise, commission is applied to the sell-side of the spread.

2. No charge for a Forward or Swap transaction when traded as a hedge with an Option transaction. 

*  mmBtu Equivalent Conversions Factors:

Natural Gas - 1 mmBtu per 1.055056 gigajoules (GJ)

B. Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
$500 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least $500.

C. Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
$10.00


Next 400 Confirmed Trades
$5.00


Additional Confirmed Trades
$2.00

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX A - SERVICE AND PRICING SCHEDULE

NORTH AMERICAN EMISSIONS

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Sulfur Dioxide (SO2) Allowances & Options
$0.10 per ton

1. No charge for one leg of a spread trade.  Commission is applied to the sell-side of the spread.

B. Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
$250 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least $250.

C. Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
$10.00


Next 400 Confirmed Trades
$5.00


Additional Confirmed Trades
$2.00

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX A - SERVICE AND PRICING SCHEDULE

EUROPEAN NATURAL GAS

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Natural Gas



Physical
£0.000050 per therm 



Swaps
£0.000050 per therm 



Options
£0.000050 per therm 

1. No charge for one leg of a spread trade.  If the legs carry different commission rates, the higher commission rate applies.  Otherwise, commission is applied to the sell-side of the spread.

2. No charge for a Swap transaction when traded as a hedge with an Option transaction. 

B. Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
£300 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least £300.

C. Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
£7.00


Next 400 Confirmed Trades
£3.50


Additional Confirmed Trades
£1.50

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX A - SERVICE AND PRICING SCHEDULE

GERMAN POWER

Effective December 1, 2001

Set forth below is the Schedule referred to in paragraph (2) of the Participant Agreement.  All charges incurred by Participant will be payable in accordance with the Participant Agreement.

I.
BROKERAGE and MARKET DATA

A. Commission Rates per Transaction


Firm Power



Forwards
€0.0075 per megawatt-hour



Swaps
€0.0075 per megawatt-hour



Options
€0.0075 per megawatt-hour

1. No charge for one leg of a spread trade.  If the legs carry different commission rates, the higher commission rate applies.  Otherwise, commission is applied to the sell-side of the spread.

2. No charge for a Forward or Swap transaction when traded as a hedge with an Option transaction. 

B. Market Data (Printable/Downloadable Web-based Reports) Charge per Month

Transaction Report - High/Low/Average Prices
€500 per Participant*


and Volumes (30 min delay)


Indication Report - Best Bids/Offers (End of Day)

* This Charge is waived in any month in which Participant pays Brokerage of at least €500.

C. Payment - Intercontinental will provide Participant with an invoice which details the amount owed by Participant, including any commissions, other charges or related taxes, which will be due and payable within 30 days of Participant’s receipt of such invoice or other notice of the amount due.
III.
TRADE CONFIRMATION

A. Fee per Confirmed Trade


First 100 Confirmed Trades
€10.00


Next 400 Confirmed Trades
€5.00


Additional Confirmed Trades
€2.00

B. Payment – Participant will allow a monthly electronic pre-authorized direct debit of the total amount due for incurred Trade Confirmation charges.  Intercontinental will provide Participant with notice of an electronic invoice which details the amount owed by Participant, including any commissions, other charges or related taxes.  Barring any disputed amount, Intercontinental's bank will, on the date specified on the invoice, such date not to be earlier than 20 days after notice, directly debit the account specified by Participant for payment purposes and deposit the funds into Intercontinental's account.
ANNEX B – ELIGIBLE COMMERCIAL ENTITIES UNDER THE U.S. COMMODITY FUTURES MODERNIZATION ACT

	Class


	Engaged in Commercial Activity1 Related to Commodity


	No Commercial Activity


	Other Requirements



	Financial Institutions
	OK
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million 
	Must be regulated entity

	Insurance Companies
	OK
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million
	Must be regulated entity

	Corporations
	OK
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million
	Must have total assets > $10 million or net worth > $1 million

	Governmental Entities
	OK
	Not Permitted
	

	Broker Dealers
	OK
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million
	Must be regulated entity

	Futures Commission Merchants
	OK
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million
	Must be regulated entity


	Collective Investment Vehicles (such as commodity pools, mutual funds, hedge funds etc.)
	Not Applicable
	OK if:  (1) regularly enters into transactions involving commodity and either:

Aggregate total assets > $1 billion under common management

Aggregate total assets > $100 mm under common management and limited to accredited investors with $2 mm in assets, QEPs, or qualified purchasers.
	Investment companies must be subject to regulation; commodity pools must be formed and operated by a person subject to regulation

	Employee Benefits Plans
	Not Applicable
	OK if (1) regularly enters into transactions involving commodity and (2) part of group with aggregate total assets > $100 million
	Must be regulated entity

	Natural Persons
	Not Applicable
	Not Permitted
	


Note 1:
To be considered engaged in a commercial activity related to the underlying commodity, an entity must:

(a)
have a demonstrable ability (directly or through separate contractual arrangements) to make or take delivery of the commodity; or

(b)
incur risks (in addition to price risk) related to the commodity; or

(c)
be a dealer that regularly provides risk management or hedging services to, or engages in market-making activities with, the foregoing entities involving transactions in the commodity. 

Annex c – additional terms for EU Participants

Where the Participant is incorporated in any member state of the European Union the following terms shall be incorporated into and form part of the Agreement and, in the event of conflict with any other terms of the Agreement, shall prevail over such terms.

I.
COMPLIANCE WITH LAW AND DATA PROTECTION

A.
Participant shall: 

1.
comply with, and represents and warrants that it has complied with, the UK Data Protection Act 1998 and all applicable data protection legislation and regulations (the "Data Protection Laws") in relation to the use of the System and access to the Exchange by Participant and its Authorized Employees;

2.
not, by any act or omission, put Intercontinental or any of its affiliates or subsidiaries in breach of any of the Data Protection Laws; and 

3.
do and execute, or arrange to be done and executed, each act, document and thing necessary or desirable in order to comply with this clause A.

B.
Without limiting the foregoing, Participant shall:

1.
inform, and represents and warrants that it has informed, Authorised Employees that Intercontinental may: 

a.
process their Personal Data for the purposes of providing and using the System and accessing the Exchange (including training and support), to administer and improve the System and the Exchange, marketing of Intercontinental products and/or services and to meet legal and regulatory obligations;

b.
disclose their Personal Data, for the purposes described in clause B.1.a. to any affiliate and/or subsidiary, legal and regulatory authority and any third party to whom Intercontinental may delegate services or functions in relation to the System and/or the Exchange in accordance with the Terms which may include transferring Personal Data to countries that do not provide legal protection of Personal Data equivalent to that in the United Kingdom.

2.
obtain, and represents and warrants that it has obtained, from its Authorized Employees all consents (in the relevant form required by the Data Protection Laws) to the processing described in clauses B.1.a. and B.2.b.

C.
Participant shall provide to Intercontinental, upon request, evidence that clause I. has been complied with.

II.
Governing law

A. The Agreement shall be governed in all respects by, and construed in accordance with the laws of England.

III.
ARBITRATION 

A. Any dispute, claim or controversy between the parties relating to this Agreement shall be referred to and finally resolved by arbitration in England.

IV.
THIRD PARTY RIGHTS

A. Subject to this section and Section 6(a) of the Agreement, a person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 (the "Third Parties Act") to enforce any term of this Agreement but this does not affect any right or remedy of a third party which exists or is available apart from the Third Parties Act. 

B. A counterparty to any Transaction (a "Third Party") may enforce the terms of Section 6(a) of the Agreement subject to and in accordance with this section and the arbitration section of this Annex and the provisions of the Third Parties Act.  Any counterparty trying to claim against a participant by exercising its third party rights under this Agreement rather than by its direct contractual relations with the participant will be bound by English law and arbitration jurisdiction under this formulation.

C. The parties to this Agreement do not require the consent of any Third Party to rescind or vary this Agreement at any time.

August 2, 2000
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