UNITED STATES BANKRUPTCY COURT

DISTRICT OF CONNECTICUT

BRIDGEPORT DIVISION


x

In re:
:



Chapter 11

THE POWER COMPANY OF AMERICA, L.P.
:



Case No. 98/51570 (AHWS)


Debtor.
:


x

THE PCA LIQUIDATING TRUST,



:


Plaintiff,



:


-against-

Adv. Proc. No. 00-05067 (AHWS)


:

ENRON POWER MARKETING, INC.



:


Defendant.



:


x

ENRON POWER MARKETING INC.’S FIRST REQUEST FOR PRODUCTION

To:
Plaintiff, PCA Liquidating Trust, by and through its counsel of record, Herb S. Edelman and Jane W. Parver, Kaye, Scholer, Fierman, Hays & Handler, L.L.P., 425 Park Avenue, New York, New York 10022.

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, and Rule 7036 of the Federal Rules of Bankruptcy Procedure, and Judge Zampano’s November 10, 2000 Discovery Scheduling Order, Defendant Enron Power Marketing, Inc. (“EPMI”) serves these requests for production on Plaintiff PCA Liquidating Trust (“PCA”).  

DEFINITIONS

1. As used herein, the words “and” and “or” shall be construed either disjunctively or conjunctively as necessary to bring within the scope of the request all responses that might otherwise be construed to be outside its scope.

2. As used herein, the terms “you,” “your,” “Trustee,” or “Trust” refer to Goldin Associates, L.L.C., Trustee for the PCA Liquidating Trust, the PCA Liquidating Trust, and each of its agents, employees, officers, directors, attorneys, parent(s), affiliates and predecessors.

3. As used herein, the term “PCA” refers to The Power Company of America, L.P., and each of its agents, employees, officers, directors, attorneys, parent(s), affiliates and predecessors.

4. As used herein, the word “Complaint” means the complaint filed by you in the above-captioned Adversary Proceeding.

5. As used herein, the word “communication(s)” means the transmittal of information (in the form of facts, ideas, inquiries or otherwise), including, but not limited to, documents, telephone or face-to-face conversations, electronic mail transmissions, meetings, or conferences.

6. As used herein, the words “Pending Transactions” mean the transactions listed in Exhibit A attached hereto.

7. As used herein, the words “Master Agreement” mean the Master Energy Purchase and Sale Agreement dated as of November 1, 1996 between PCA and EPMI.

8. As used herein, the word “EPMI” means Enron Power Marketing, Inc., and each of its agents, employees, officers, directors, attorneys, parent(s), affiliates and predecessors.

9. As used herein, the words “June 25 Letter” mean the letter dated June 25, 1998, from EPMI to PCA, attached as Exhibit B.

10. As used herein, the words “July 1 Letter” mean the letter dated July 1, 1998, from EPMI to PCA, as attached as Exhibit C.

11. As used herein, the words “PCA May Payable” mean the payment due by PCA to EPMI on or before June 18, 1998, in the amount of $1,432,961.80, and evidenced by Invoice No. N199806, attached as Exhibit D.

12. As used herein, the words “May Deliveries” mean the 441,152 MW/hr of electric power delivered to PCA as reflected in the June Invoice.

13. As used herein, the words “June Invoice” mean the EPMI Invoice dated June 8, 1998, Invoice No. N199806 in the amount of $1,432,961.80, attached as Exhibit D.

14. As used herein, the words “New York Office” mean PCA’s office at 450 Park Avenue, Suite 403, New York, New York 10022.

15. As used herein, the word “Connecticut Office” mean PCA’s office at Two Greenwich Plaza, Second Floor, Greenwich, Connecticut 06830.

Instructions for Document Requests

1.
If any of the documents responsive to any of these requests is withheld by asserting any privilege or immunity from production, please provide a schedule within 15 days of your response to this request which states for each document withheld the following information:

(a)
The type of document, (e.g. letter, memorandum, account statement, etc.)

(b)
The date the document was prepared, and the date of any meeting or conversation reflected or referred to in the document;

(c)
The name of each author, co-author, or preparer of the document and the name of each recipient or addressee, including each recipient of a copy of the document;

(d)
If the document reflected or refers to a meeting or conversation, the name of each person who was present at or was a party to the meeting or conversation;

(e)
The subject matter of the information contained in the document;

(f)
The nature of the privilege or immunity asserted; and

(g)
A brief explanation of why the document is believed to be privileged or immune from production.

2.
For a document that no longer exists or that cannot be located, identify the document, state how and when it passed out of existence, or when it could no longer be located, and the reasons for the disappearance.  Also, identify each person having knowledge about the disposition or loss of the document, and identify any other document evidencing the lost document’s existence or any facts about the lost document.

Request No.  AUTONUMLGL \e :

All documents that relate to non-privileged communication with any party regarding EMPI. 

Request No.  AUTONUMLGL \e :

All documents that relate to communications between EMPI and PCA.

Request No.  AUTONUMLGL \e :

All documents upon which you base your contention in paragraph 9 of the Complaint that the contracts between EPMI and PCA “were subject to the terms and conditions of the Western Systems Power Pool Agreement.”

Request No.  AUTONUMLGL \e :

All documents upon which you base your contention in paragraph 10 of the Complaint that the spike of the price of electric power to “unprecedented levels” prompted EPMI to attempt to extricate itself from its existing contracts to sell power to PCA

Request No.  AUTONUMLGL \e :

All documents upon which you base your contention in paragraph 14 of the Complaint that EPMI “never provided PCA with . . . written notice of an Event of Default and 3 business days cure period.”.

Request No.  AUTONUMLGL \e :

All documents upon which you based your contention in paragraph 15 of the Complaint that “EPMI has failed to produce any evidence that it sent its purported June 25 Letter.”

Request No.  AUTONUMLGL \e :

All documents upon which you base any contention that the June 25 Letter did not constitute proper notice as required under the Master Agreement.

Request No.  AUTONUMLGL \e :

All documents that relate to whether PCA had received any notice of its failure to make timely payments as required under the Master Agreement prior to PCA’s receipt of EPMI’s July 1 Letter.

Request No.  AUTONUMLGL \e :

All documents that relate to PCA’s failure to pay the PCA May Payable evidenced by the June Invoice on or before June 18, 1998.

Request No.  AUTONUMLGL \e :

All documents that relate to any contention that PCA was relieved or otherwise excused from making timely payment of the PCA May Payable evidenced by the June Invoice on or before June 18, 1998.

Request No.  AUTONUMLGL \e :

All documents upon which you base your contention that, even if EPMI properly terminated the Pending Transactions, EPMI is still liable to PCA for damages as a result of its termination of the Pending Transactions with PCA.  

Request No.  AUTONUMLGL \e :

All documents that relate to the process, if any, by which all incoming correspondence or facsimiles regarding notices of failure to pay, notices of default, demand for letters of credit, cash prepayments for electric power sales and deliveries, financial security or collateral, or other requests for assurances of PCA’s ability to perform its contractual obligations were recorded or otherwise memorialized by PCA.  

Request No.  AUTONUMLGL \e :

All documents that identify when PCA ceased conducting regular, ongoing business operations the New York Office.

Request No.  AUTONUMLGL \e :

All documents that identify which business activities PCA conducted at the New York Office and which business activities PCA conducted at the Connecticut Office and that describe how those businesses activities overlapped or were separate at each office.
Request No.  AUTONUMLGL \e :

All documents upon which you base your contention that EPMI did not properly terminate the Pending Transactions under the Master Agreement.

Request No.  AUTONUMLGL \e :

All documents that relate to your calculation of  the amount of damages resulting from EPMI’s alleged wrongful breach and/or termination of the Pending Transactions.

Request No.  AUTONUMLGL \e :

All documents that relate to your contention that even if EPMI was entitled to terminate the Pending Transactions, EPMI was obligated to “liquidate” the Pending Transactions upon termination, and identify all facts and/or documents that relate to this contention.

Request No.  AUTONUMLGL \e :

All documents that relate to your calculation the “Liquidation Proceeds” of $4,333,696 in paragraph 17 of the Complaint..

Request No.  AUTONUMLGL \e :

All documents that relate to your contention that EPMI’s proof of claim is overstated.

Request No.  AUTONUMLGL \e :

All documents that relate to your contention that PCA substantially performed its obligations under the Pending Transactions as alleged in paragraph 24 of the Complaint.

Request No.  AUTONUMLGL \e :

All documents  that support your contention that EPMI was not entitled to withhold from PCA the electric power that EPMI had allegedly agreed to deliver to PCA.

REQUEST NO. 22:


All documents that relate to your contention that EPMI received a preferential payment as set forth in paragraphs 32-38 of the Complaint.

REQUEST NO. 23:


All documents that relate to your contention that EPMI was unjustly enriched by its termination of the Pending Transactions.

REQUEST NO. 24:


All documents that relate to the transactions that you contend were pending as of July 7, 1998.

Dated:
Bridgeport, Connecticut

January ___, 2001

Respectfully submitted,

PULLMAN & COMLEY, L.L.C.

By:______________________________________

Elizabeth J. Austin

Federal Bar No. (ct04384)

850 Main Street

Bridgeport, CT  06601-7006

(203) 330-2000 (telephone)

(203) 576-888 (facsimile)

- and - 

WEIL, GOTSHAL & MANGES LLP

Melanie Gray

State Bar No. 08327980

S.D. Tex. No. 2650

700 Louisiana, Suite 1600

Houston, Texas  77002

(713) 546-5000 (telephone)

(713) 224-9511 (facsimile)

Counsel for Enron Power Marketing, Inc.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Enron Power Marketing, Inc.’s First Request for Production was served on the following counsel of record via certified mail, return receipt requested on January ___, 2001:

Via CMRRR

Craig I. Lifland

Zeisler & Zeisler, P.C.

558 Clinton Avenue

Bridgeport, Connecticut 06605

(203) 368-4234

Co Counsel for the PCA Liquidating Trust

Via CMRRR

Herb S. Edelman

Jane W. Parver

Kaye, Scholer, Fierman, Hays & Handler, L.L.P.

425 Park Avenue

New York, New York  10022

Co Counsel for the PCA Liquidating Trust

__________________________________________

Elizabeth J. Austin
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