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ATTORNEY WORK PRODUCT

TO:
Dave Delainey, Janet Dietrich, Dan Leff, Vicki Sharp

FROM:
Michael D. Smith

DATE:
September 24, 2001

SUBJECT:
Risk Memorandum; Home Depot; TX Transactions

Legal Risk Rating: 3

This Risk Memorandum describes incremental risks associated with 2 Transactions with Home Depot for certain Facilities located in Texas.  These Transactions will be entered pursuant to the June 18, 2001 Master Electric Energy Services and Sales Agreement with Home Depot USA, Inc.  A Risk Memorandum for that Master Agreement and associated California Transactions was circulated on June 15, 2001.  

Subsequent to the execution of the June 18 Master Agreement, the Parties executed an Amended and Restated Master Agreement in order to clarify certain matters in the June 18 Master, particularly with respect to 1) the addition of language clarifying that, when calculating an Early Termination Payment as result of a change in law or utility non-performance, EES is doing so as the Non-Defaulting Party; and 2) the factors EES may consider in the determination of “Market Value” when EES is calculating an Early Termination Payment.   At the Customer’s request, we have voided that Amended and Restated Master Agreement and are relying upon and operating under the original June 18 Master for all subsequent transactions.  We unsuccessfully attempted to negotiate into the TX Transactions clarifying language similar to that included in the Amended and Restated Master.  The upshot is that these Transactions are being executed without the benefit of the clarifications made in the Amended and Restated Master. The subject provisions of the June 18 Master could be tested early during the term of these 2 Transactions. These 2 Transactions assume that EES will commence physical supply of electricity to these Facilities on January 1, 2002, upon the opening of the Texas market. If the opening of the Texas market is delayed, it would constitute a Change in Law as defined in the Master Agreement, and EES could elect to terminate the Transactions and receive or pay an Early Termination Payment as result thereof.  Given the potential that a substantial Early Termination Payment could be charged to the customer, it is likely that the calculation of the Early Termination Payment would be arbitrated. 
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