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Master Electric Energy Services and Sales Agreement

This Master Electric Energy Services and Sales Agreement ("Master Agreement") is entered into by and between ENRON ENERGY SERVICES, INC., a Delaware corporation ("EESI"), and THE HOME DEPOT USA, INC., a Delaware corporation ("Customer") (each a "Party" and collectively the "Parties") as of the [   ] day of June 2001 (the "Effective Date").  This Master Agreement, together with the exhibits, schedules or other properly executed supplements and any and all Confirmations and Transactions is referred to herein collectively as the "Agreement").  The words "we," "us" and "our" refer to EESI, and the words "you" and "your" refer to Customer.  Other terms are defined where they appear, in Section 4 or in a Confirmation.

SECTION 1. BASIC TERMS AND CONDITIONS


1.1
General Description.  The Parties have entered into this Master Agreement to establish the duties, rights and procedures by which the Parties may enter into Transactions under which we will provide, or cause to be provided, electric energy sales and/or other energy related services as specified in each Confirmation for your locations (each a "Facility" and collectively the "Facilities") and Accounts indicated thereon in accordance with the terms and conditions of this Agreement and the requirements of applicable Law and Rules.  With respect to each Transaction, you agree to obtain your full energy requirements for all applicable Accounts exclusively through this Agreement for the duration of the applicable Transaction Term.  In addition, during the Primary Master Term (defined below), you will only purchase energy related products and services for your existing and opening facilities located in the states of AK, AZ, AR, CA, CO, HI, ID, IA, KS, LA, MN, MO, MT, NE, NV, NM, OK, OR, SD, TX and WA (the “Covered States”) from (i) the applicable Utility pursuant to such Utility’s applicable standard offer service tariff or (ii) us pursuant to a Transaction.


1.2
Term.  The term of this Master Agreement will commence on the Effective Date and will remain in effect until the first annual anniversary thereof (unless sooner terminated as provided herein) (the “Primary Master Term”) and will continue thereafter until terminated by either of us upon 30 days' prior written notice, except that (a) any such termination shall not affect or excuse the performance of either of us under any provision of this Master Agreement that by its terms survives any such termination; and (b) this Master Agreement and any other documents executed and delivered hereunder shall remain in effect with respect to the Transaction(s) entered into prior to the effective date of such termination until both of us have fulfilled all obligations with respect to such Transaction(s), or such Transaction(s) have been terminated under Section 3.2 of this Agreement.  


1.3
Transactions.  A Transaction will be entered into only upon the execution by you and us of a Confirmation.  Each Confirmation must, at a minimum, specify the applicable (i) Accounts and Facilities, (ii) Transaction Term, (iii) energy price (the "EESI Energy Price") and related provisions, (iv) credit requirements and (v) any other special terms and conditions.  Each Transaction will be governed by this Master Agreement except to the extent expressly specified in the applicable Confirmation.  Any inconsistency between any terms of this Master Agreement and any terms as specified on a Confirmation will be resolved in favor of the Confirmation. Transactions will begin and end on and as of the Utility Transfer Dates specified on the applicable Confirmation.  With respect to each Transaction, we will use commercially reasonable efforts to cause each Utility to transfer your service to us at the beginning of the Transaction and back to the Utility (or another provider) at the end of the Transaction as of the dates specified on the applicable Confirmation, but we will not be responsible for any delays resulting from Utility inaction, and the applicable Transaction Term will not commence until such service has been properly transferred by the Utility and will not be extended if such transfer occurs after the specified commencement date.

1.4
Usage Adjustments.  Each Confirmation may set forth Minimum Usage and Maximum Usage parameters applicable to the Transaction.  If the specified Actual Usage is greater than the specified Maximum Usage ("Excess Usage") or less than the specified Minimum Usage ("Deficiency Usage") the price paid under the applicable Transaction will be subject to an adjustment for such Excess or Deficiency Usage as set forth in the applicable Confirmation..  

1.5
Utility Invoice Payment.   You will receive and timely pay, or cause your billing agent or contractor to receive and timely pay, the Utility Invoices for all of your facilities in the Covered States (including Taxes stated on such Utility Invoices), regardless of whether or not such facility(ies) are subject to a Transaction, and we will have no obligation for the payment of such Utility Invoices or liability for any failure to timely pay such Utility Invoices.  You will be responsible for any late charges, interest or similar penalties imposed by a Utility as a result of any Utility Invoice not being timely paid. In order to permit us to conduct the calculations contemplated under Sections 1.11 and 2.8, you will, yourself or through your billing agent or contractor, make all Utility Invoice data for all of your facilities in the Covered States available to us in real time (either through web access or other acceptable means), and upon payment of each Utility Invoice, you will forward a copy of each paid Utility Invoice to us, along with an electronic flat file, or by other mutually agreed to means, showing whatever additional information we reasonably require.  You will provide or cause to be provided such information to us within 10 business days of the payment of each such Utility Invoice.  You will also provide or cause to be provided to us copies of service related correspondence which you receive from a Utility with respect to a Facility. We agree to reasonably cooperate with you or your billing agent or contractor regarding claims you may have with a Utility regarding Utility Invoices as long as such cooperation does not result in a material cost to us.

 

1.6
Energy Supply Options.  For each Transaction and each Account, we will have the right, at any time and from time to time as we may in our sole discretion determine (subject to applicable Law and Rules), to cause your energy to be supplied, in whole or in part, either (i) by us (which includes supply through an Affiliate) as a Competitive Supplier or (ii) by placing an Account on the "standard offer" or other tariffed service available from the applicable Utility.  We will also have the right to modify the rate, service class, tariff, or Billing Cycle under which any Account receives service from the applicable Utility, but we will not switch any Account to an interruptible rate class without your prior approval.  We will pay any fees imposed by a Utility on account of these changes, and no such changes will affect the price you pay for your energy under this Agreement.


1.7
Voluntary Curtailment.  We may request from time to time that you voluntarily curtail your energy consumption at certain Accounts in exchange for a portion of any payment(s) which may be available in consideration of such curtailment.  If you agree to do so, the terms and conditions thereof shall be set forth in a separate Confirmation as a Transaction hereunder. 

1.8
Metering Services.  If any Confirmation specifies the provision of metering services, we will provide such services in accordance with the terms set forth on such Confirmation; otherwise no such services will be provided.  Where metering services are provided pursuant to a Transaction, the Parties will cooperate to effect the installation of the provided meters in the applicable Facilities.


1.9
Additions and Deletions of Facilities.  Except as set forth in Section 1.10, additional facilities owned or operated by you may be added to this Agreement only upon the mutual agreement of you and us by execution of a new Confirmation or an amendment to an existing Confirmation.  If you sell or close a Facility that is the subject of a Transaction, you  may delete that Facility from this Agreement upon 60 days prior written notice to us; provided that, subject to Section 1.10, you will pay us an Early Termination Payment calculated for the removed Facility in accordance with the methodology set forth in Section 3.3.

1.10
Substitution of Facilities.  In the event that you sell or otherwise dispose of any of Facilities that is the subject of a Transaction, you  may, upon satisfaction of the conditions set forth below, substitute another facility owned and operated by you (a “Substituted Facility”) to offset the effect of such deletion. You will provide us with not less than thirty (30) days prior written notice of its intent to delete a Facility and substitute another facility for the deleted Facility, including in such notice the identity of the Facility to be deleted and information about the proposed Substituted Facility to be added that will allow us to verify the existence of the conditions set forth in herein.  We will notify you within thirty (30) days of receipt of such notice whether we agree that the proposed Substituted Facility meets all of the conditions set forth herein.  If we agree that the proposed Substituted Facility meets all of such conditions, we will provide you with documentation reflecting such deletion and addition, and the term “Facility(ies)” as used in the applicable Confirmation shall include the Facilities then listed on the applicable Confirmation so revised.  A facility will be eligible to be a Substituted Facility as long as all of the following conditions are met: (a) it will be added to this Agreement during the same month that the Facility that it is replacing is deleted from this Agreement; (b) it is served by the same Utility under the same Utility rate class as the deleted Facility; (c) it is owned and operated by you and used by you for the same general type of business as the deleted Facility.   The addition of a Substituted Facility to this Agreement pursuant to this Section 1.10 shall not affect your responsibility to compensate us with respect to any Excess Usage or Deficiency Usage as provided in the applicable Confirmation.  Further, the Anticipated Usage and the Minimum Usage and Maximum Usage requirements for the  Substituted Facility shall be the same as those for deleted Facility.

1.11
Portfolio Management Services.  During the Primary Master Term, we will, for all of your existing and opening facilities in the Covered States, provide the following services (the “Portfolio Management Services”): (i) access to internet-based, password-protected pricing quotations for a range of wholesale energy products (i.e. pricing for wholesale blocks of energy that is not shaped to any particular retail load or usage profile) ("Electronic Pricing"); (ii) review of applicable Utility tariffs for rate savings opportunities and reporting of the results to you; (iii) analysis of market conditions relative to your business to develop proposals for energy supply management; (iv) monitoring and reporting on deregulation and regulatory activities in the Covered States, in a mutually agreed format; (v) savings reports for energy purchase activities, in a mutually agreed format; and (vi) "start up" services for new facilities including (A) contract administration, Utility notification and all required paperwork, (B) review of rate options, primary/secondary services, and existing Utility rebates and demand side management opportunities, (C) negotiation of waivers of requirements for deposits, surety bonds and letters of credit, where available, (D) evaluation of retail access opportunities and (E) review of existing generator options for curtailment and other economic benefit.  If at any time during the Primary Term, we propose to you as part of our Portfolio Management Services, an energy product the pricing for which is not available via Electronic Pricing, then, notwithstanding the exclusivity provisions of this Agreement, you will have the right to seek offers from other suppliers for the same product on the same terms, provided that we will have a right, exercisable at any time within 10 days after written notice from you of all of the terms of such offer (including any documentation you receive), to match such offer.  At your request, we will convert the pricing available to you via Electronic Pricing into retail pricing that may be available to you at your Facilities.  As compensation for the Portfolio Management Services, you will pay us a monthly fee, which we will invoice in accordance with Section 1.8, calculated as follows:  (A) for each facility in a Covered State which is not otherwise subject to a Transaction, 1% of the pre-Tax amount you spent for energy at each such facility during the applicable month, as reflected on the Utility Invoice information you provide us under Section 1.5; and (B) for each Facility that is the subject of a Transaction based upon Electronic Pricing, an amount equal to 1% of the product of the Facility’s Actual Usage for such month multiplied by the price for energy applicable to such Facility as set forth in the applicable Confirmation (not including Taxes). 
SECTION 2. OPERATIONAL TERMS


2.1
Information and Designations.  You will, with respect to each Account for each Transaction: (i) provide us with the Utility Invoices for a mutually agreed 12 month period within 10 days after your execution of the applicable Confirmation; (ii) participate in "retail access" (however defined) under the applicable Law and Rules and timely make any notifications required in order to do so, including with respect to changes of service and receiving consolidated billing services from us; (iii) upon our request, designate us as your Competitive Supplier, which designation will be exclusive as to all applicable Accounts for the applicable Transaction Term, and properly notify each Utility of such designation; (iv) if Utility Invoice Payment is specified on a Confirmation, forward to a post office box we designate within 2 days of receipt any Utility Invoices and rate-related correspondence you receive from Utilities for the applicable Accounts; (v) execute at our request any separate written agreements that may be required by a Utility in connection with the implementation of this Agreement, including with respect to electronic data exchange and other similar matters; (vi) forward to us, within 120 days after the end of your fiscal year, a complete copy of your annual audited financial statements, which shall be prepared in accordance with generally accepted accounting principles; (vii) pay all deposits, connection fees and metering charges related to the purchase and installation and operation of meters and associated equipment or other similar amounts payable to a Utility to establish or maintain electric service, subject to the terms of any Confirmation which specifies that we will provide metering services; and (viii) provide us with such other information during each Transaction Term as we may reasonably request.  


2.2
Limited Agency.  You hereby appoint us as your limited agent with respect to actions required to effectively implement this Agreement and authorize us to: (i) obtain information from each Utility with respect to your billing and credit history, usage, load shape, and other similar data; (ii) act as your Competitive Supplier and exercise our rights under Section 1.6; (iii) notify the applicable Utilities of termination and resumption of service at affected Accounts and the dates thereof in connection with changes in an Account's source of energy supply and upon the commencement and termination of services under this Agreement; and (iv) take all reasonable actions in your name and on your behalf as we deem necessary to effectively implement this Agreement, upon your prior written consent on a case by case basis, which consent shall not be unreasonably withheld.  You will cooperate with us to notify each Utility of this designation, including execution of documentation evidencing such limited agency in such form as we may reasonably request.  You agree not to engage in any of the activities set forth in subsections (ii) and (iii) above without our prior written consent.  Our responsibility as your limited agent under this Agreement is limited to the subject matter of this Agreement and those tasks appropriate to provide the services hereunder and does not create or result in the imposition on us of, and you hereby waive, any other duties of any kind or nature, including fiduciary duties and duties which may otherwise arise by operation of Law.


2.3
Energy Delivery.  When we are supplying the energy for an Account ourselves or through an Affiliate, such energy will be delivered and received in accordance with this section.  We will cause the energy to be delivered to the applicable Utility or ISO at any point of interconnection between the applicable third party transmission systems and those of the Utility or ISO (the "Delivery Point"), at our sole cost and expense.  Each Utility will be responsible for receiving the energy and distributing it to the Accounts.  Therefore, as between us, we will be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the energy to be delivered to you by us prior to the Delivery Point, and you will be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the energy at and from the Delivery Point.  Title to and risk of loss related to the energy will transfer from us to you at the Delivery Point, provided that such transfer of title and risk of loss shall be between you and us and shall not be deemed to be determinative of the possession of title and risk of loss as it may relate to any claim between you and a third Person.  If at any time when we (or an Affiliate) are supplying your energy at an Account, we fail to deliver all or part of an Account's energy requirements, we will pay any charges imposed by a Utility or T&D Provider (including excess costs of energy and losses due to Utility or T&D Provider cash-outs or excess energy purchases and any attorneys' fees and expenses) ("Energy Imbalance Charges") on account of such failure; except and to the extent such failure is excused or caused by (i) Force Majeure, (ii) an Event of Default on your part or (iii) a Utility Curtailment Notice.  No failure to deliver on our part will excuse you from timely paying our invoices in full.


2.4
Notice of Operational Changes.  You agree to promptly advise us of any event reasonably known to you that may impact energy usage at any Account (e.g., equipment installations, outages, shutdowns, repairs, openings or closings, changes in operating hours) by an amount (without regard to weather-related effects) greater than either (i) 25% of the Actual Usage for such Account during the same Billing Cycle in the prior year or (ii) 2 MW (each an "Operational Change").  If you fail to notify us of an Operational Change, you will reimburse us for any Energy Imbalance Charges incurred by you or us as a result of such Operational Change.  


2.5
Curtailment Notices.  You agree to promptly notify us of, and fully comply with, all Utility curtailment or interruption orders or similar notices by a Utility requiring the interruption or curtailment of your energy usage at any Account (a "Utility Curtailment Notice"), and pay any and all Energy Imbalance Charges imposed upon or incurred by you or us as a result of your failure to so comply.


2.6
Force Majeure.  If either Party is rendered unable by Force Majeure to carry out, in whole or part, its obligations under this Agreement and such Party gives notice and full details of the event to the other Party as soon as practicable, then during the pendency of such Force Majeure, but for no longer period, the obligations of the Claiming Party (other than the obligation to make payments as and when due) will be suspended.  The Claiming Party will use commercially reasonable efforts to remedy the Force Majeure with all reasonable dispatch.


2.7
Utility Non-Performance.  You agree that our performance under this Agreement is in certain fundamental respects contingent upon the performance of each applicable Utility of its obligations to Competitive Suppliers and customers of Competitive Suppliers under the applicable Law and Rules, which performance we cannot control.  Therefore, you agree that if any Utility fails or refuses to perform any such obligation (including the obligation to pay amounts owed to us as your Competitive Supplier) that we may terminate any Transaction affected by such failure or refusal (but no other Transactions, unless such failure or refusal affects this Agreement as a whole, in which case we may terminate all Transactions and this Master Agreement) upon at least 30 days prior written notice to you.  In the case of a termination under this Section 2.7, we will calculate our Early Termination Payment for the affected Transactions as set forth in Section 3.3.  If the amount so calculated is a net Loss, you will pay that amount to us, and if such amount is a net Gain, we will pay that amount to you, such payments to be made as set forth in Section 3.5.  Any termination under this section will be effective at 24:00:00, Local Time, on the applicable Utility Transfer Date.


2.8
Billing and Payment. For each Billing Cycle, or portion thereof, of each Transaction, we will determine for each Account the difference obtained by subtracting (i) the applicable price for set forth in the applicable Confirmation from (ii) the Utility Invoice paid by you with respect to such Account, excluding Special Utility Charges and Taxes.  If the resulting dollar amount is positive, we will pay such amount to you on the terms set forth below.  If the resulting dollar amount is negative, we will charge the positive value of such amount to you on the next invoice and you will pay us such amount on the terms set forth below.  In addition to the foregoing, you shall be responsible for and pay, or reimburse us if we have paid, (a) any Special Utility Charges and (b) any Taxes assessed on the Transactions.  We will send you (by regular mail, email, electronic data transfer or other mutually acceptable means) to the address specified in the applicable Confirmation an invoice for each Billing Cycle during each Transaction Term detailing all of the charges due to or from us with respect to each Account and Taxes.  Invoices are deemed received by you on the date sent or transmitted, unless after close of business, in which case they are deemed received on the next Business Day, except for invoices sent by regular mail, which are deemed received on the third Business Day after mailing.  We will calculate all amounts due to or from us hereunder based upon your Actual Usage data as provided by you under Section 1.5, provided that we may elect at any time to instead use estimated consumption data (based upon the same period in the prior year and adjusted in good faith for the current period) and reconcile our charges with your Actual Usage on a quarterly basis.  Our invoices are due upon the first Business Day after receipt and amounts that are unpaid as of the date which is 10 days thereafter will begin to accrue interest at the Interest Rate from such date until the date paid.  If you in good faith dispute an invoice, you must provide us with a written explanation specifying the dispute and pay any undisputed portion by the due date.  Disputed amounts subsequently determined to be due will be paid with interest accrued at the Interest Rate from the original due date until the date paid. 


2.9
Netting.  In the event that each of us are required to pay an amount in the same Billing Cycle, then such amounts may be aggregated, and each of us may discharge our respective obligations to pay through netting, in which case the Party, if any, owing the greater aggregate amount will pay to the other Party the difference between the amounts owed. [NEED TO DISCUSS HD’S CONCERN FURTHER]

2.10
Taxes.  You will be responsible for, pay, and indemnify us for all Taxes related to the transactions contemplated by this Agreement whether imposed on you or us.  We may collect such Taxes from you by increasing our charges by the amount of such Taxes.  Each of us agrees to administer and implement this Agreement with the intent to minimize Taxes.  You will timely provide us with all required exemption certificates and other information we reasonably request.  Until you do so, we will not be required to recognize any exemption.  We will not be required to refund or credit previously paid Taxes, however, we will assign to you any applicable claims for refund.  We hold our records regarding Taxes arising in connection with this Agreement as your limited tax agent and agree to make such records available to you in connection with Tax returns, reports, audits, or Tax litigation with respect to this Agreement. 


2.11
End of Term Arrangements.  As of the end of each Transaction Term, (i) all charges for electric services or sales under such Transaction will be paid as and when due, (ii) any other amounts owing from one Party to the other under such Transaction will be paid within 60 days, and (iii) for any Transactions as to which Utility Invoice Payment was provided, we will within 20 days provide written notice by mail to each Utility to change the address back to your address with respect to Utility Invoices, return all original Utility Invoices in our possession to you (either in hard copy or via electronic transmittal) and, for a period of 60 days, forward to you all Utility Invoices and other correspondence we receive from a Utility, provided that we will have no liability for any Utility Invoice for service provided after the expiration or termination of this Agreement or any impacts upon you of the Billing Cycle, rate, tariff or classification with a Utility of any Account which may exist as of the end of each Transaction Term.

SECTION 3.  DEFAULT, EARLY TERMINATION, COLLATERAL REQUEST, CHANGE IN LAW, ETC.


3.1
Events of Default. An "Event of Default" will mean, with respect to a Party (the "Defaulting Party"), the occurrence of any of the following:  (i) the failure of such Party to make, when due, any payment required under this Agreement if such failure is not remedied within 3 Business Days after written notice thereof, provided that the payment is not the subject of a good faith dispute as provided in Section 2.8; (ii) any representation or warranty made by such Party herein or in a Confirmation is false or misleading in any material respect when made or when deemed made or repeated; (iii) the failure of such Party to perform any material covenant or obligation set forth herein (except to the extent constituting a separate Event of Default and except for our failure to deliver energy, the exclusive remedy for which is provided in Section 2.3) and such failure is not excused by Force Majeure or remedied within 3 Business Days after written notice thereof; (iv) such Party: (A) makes an assignment or any general arrangement for the benefit of creditors; (B) files a petition or otherwise authorizes the commencement of a proceeding under any bankruptcy or similar Law for the protection of creditors, or has such petition filed against it; (C) otherwise becomes bankrupt or insolvent; or (D) is unable to pay its debts as they fall due; (v) the failure of such Party to post collateral when and as may be required by this Agreement or a Confirmation; (vi) such Party consolidates or amalgamates with, or merges with or into, or transfers all or substantially all of its assets to, another Person and, at the time of such consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee Person either fails to assume all of the obligations of such Party under this Agreement to which it or its predecessor was a party by operation of Law or pursuant to an agreement reasonably satisfactory to the Non-Defaulting Party or fails to post collateral when and as may be required by this Agreement or a Confirmation; (viii) a Ratings Event with respect to Customer; or (viii) any other event affecting such Party specified as an Event of Default in a Confirmation.  

3.2
Remedies Upon An Event of Default.  If an Event of Default with respect to a Defaulting Party has occurred and is continuing, the other Party (the "Non-Defaulting Party") shall have the right to (i) provide written notice of such Event of Default to the Defaulting Party stating the nature of such Event of Default; (ii) designate a date between one and twenty days after such notice is effective on which this Agreement and/or the affected Transactions shall terminate ("Early Termination Date") (iii) withhold any payments due to the Defaulting Party under this Agreement; and (iv) suspend performance.  

3.3
Calculation of Early Termination Payment.  If an Early Termination Date has been designated, the Non-Defaulting Party will calculate its Gains, Losses and Costs resulting from such termination in accordance with the following: (i) "Gains" will mean an amount equal to the net present value of the economic benefit (excluding Costs), if any, resulting from the termination of the Non-Defaulting Party's obligations under all Transactions, determined by comparing (A) the value of the remaining energy to be delivered under each Transaction (based on the Anticipated Usage for the remainder of the applicable Transaction Term and regardless of whether such energy is supplied by EESI or the applicable Utility) at the EESI Energy Price(s) under each such Transaction had it not been terminated (the "Contract Value") to (B) the same quantities of energy at the relevant market prices for the remaining Transaction Term (the "Market Value"); (ii) "Losses" will mean an amount equal to the net present value of the economic loss (including Costs), if any, to the Non-Defaulting Party resulting from the termination of its obligations with respect to each Transaction, determined by comparing the Contract Value to the Market Value; and (iii) "Costs" will mean brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by the Non-Defaulting Party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace each Transaction, and attorneys' fees, if any, incurred in connection with enforcing its rights under this Agreement.  An annual discount rate of [__]% over the then current rate [yield] on the [30 year] U.S. Treasury bond will be used to calculate any net present value..  The Non-Defaulting Party will aggregate all of its Gains, Losses and Costs into a single amount by: (i) netting out (A) all amounts that are due to the Defaulting Party, plus, at the option of the Non-Defaulting Party, any cash or other form of security then available to the Non-Defaulting Party, plus any or all other amounts due to the Defaulting Party under this Agreement against (B) all amounts that are due to the Non-Defaulting Party, plus any or all other amounts due to the Non-Defaulting Party under this Agreement, so that all such amounts shall be netted out to a single liquidated amount (the "Early Termination Payment").  If such calculation results in a net Loss to the Non-Defaulting Party, the Defaulting Party shall owe that amount to the Non-Defaulting Party, and if such calculation results in a net Gain to the Non-Defaulting Party, no payment shall be owed by either Party.  Each Party has the obligation to mitigate the damages it may sustain as result of an Event of Default on the part of the other Party hereunder. 

3.4
Market Value Determination.  To determine "Market Value," the Non-Defaulting Party may consider, among other things, settlement prices of applicable NYMEX power futures contracts, quotations from leading dealers in energy swap contracts and other bona fide third party offers (including any tariff rate available for a return to Utility service), all adjusted for the length of the remaining Transaction Term and differences in transmission costs and volume.  An adjustment will also be made, if appropriate for comparison purposes, such that the price contained in any applicable replacement transaction or other determination reflects the Accounts' load factors.  A Party will not be required to enter into any replacement transaction in order to determine an Early Termination Payment.  


3.5
Notice and Payment.  As soon as practicable after an Early Termination Date, notice shall be given by the Non-Defaulting Party to the Defaulting Party of the amount of the Early Termination Payment.  The notice shall include a written statement explaining in reasonable detail the calculation of such amount.  Subject to Section 3.6, the Early Termination Payment shall be made by the Defaulting Party to the Non-Defaulting Party within two (2) Business Days after such notice is effective.  Early Termination Payments not paid as and when due shall accrue interest at the Interest Rate from such date until the date paid.

3.6
Setoff. Upon the occurrence of an Early Termination Date, the Non-Defaulting Party may setoff, against any amounts owed or accrued and payable to the Defaulting Party by the Non-Defaulting Party or any of its Affiliates under this Agreement or under any other agreement(s), instrument(s) or undertaking(s), any amounts owed or accrued and payable by the Defaulting Party to the Non-Defaulting Party or any of its Affiliates under this Agreement or under any other agreement(s), instrument(s) or undertaking(s).  The obligations of the Parties under this Agreement in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  The Non-Defaulting Party will give the Defaulting Party notice of any setoff effected under this section as soon as practicable after the setoff is effected provided that failure to give such notice shall not affect the validity of the setoff.  If an obligation is unascertained, the Non-Defaulting Party may in good faith estimate that obligation and set-off in respect of the estimate, subject to the relevant Party accounting to the other when the obligation is ascertained.  Nothing in this Section 3.6 shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any Party is at any time otherwise entitled (whether by operation of Law, contract or otherwise).  Notwithstanding any provision to the contrary contained in this Agreement, the Non-Defaulting Party shall not be required to pay to the Defaulting Party any amount under Section 3.5 until the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion (which may include an opinion of its counsel) that all other obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-Defaulting Party or any of its Affiliates under this Agreement or under any other agreement(s), instrument(s) or undertaking(s), have been fully and finally performed.

3.7
Security.   To secure its obligations under this Agreement and to the extent either or both Parties deliver collateral hereunder, each Party (a "Pledgor") hereby grants to the other Party (the "Secured Party") a present and continuing security interest in and lien on (and right of setoff against), and assignment of, all collateral and any and all proceeds resulting therefrom or from the liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such Secured Party, and each Party agrees to take such action as the other Party reasonably requires in order to perfect the Secured Party's first-priority security interest in, and lien on (and right of setoff against) such collateral and any and all proceeds resulting therefrom or from the liquidation thereof.  Upon or at any time after the occurrence and during the continuation of an Event of Default or an Early Termination Date, the Non-Defaulting Party may do any one or more of the following: (i) exercise any of the rights and remedies of a secured party with respect to all collateral, including any such rights and remedies under Law then in effect; (ii) exercise its rights of setoff against any and all property of the Defaulting Party in the possession of the Non-Defaulting Party or its agent; (iii) draw on any outstanding letter of credit issued for its benefit, and (iv) liquidate all collateral then held by or for the benefit of the Non-Defaulting Party free from any claim or right of any nature whatsoever of the Defaulting Party, including any equity or right of purchase or redemption by the Defaulting Party.  The Secured Party will apply the proceeds of the collateral realized upon the exercise of any such rights or remedies to reduce the Pledgor's obligations under this Agreement (the Pledgor remaining liable for any amounts owing to the Secured Party after such application), subject to the Secured Party's obligation to return any surplus proceeds remaining after such obligations are satisfied in full. 

3.8
Forward Contract.  Without limiting the applicability of any other provision of the U.S. Bankruptcy Code as amended (the "Bankruptcy Code"), the Parties acknowledge and agree that this Agreement  will constitute a "forward contract" as defined in Section 101(25) of the Bankruptcy Code, that the rights of the Parties under the termination provisions of this Agreement will constitute contractual rights to liquidate Transactions, that any payment related hereto will constitute a "settlement payment" as defined in Section 101 (51A) of the Bankruptcy Code, and that the Parties are entitled to the rights under, and protections afforded by, Sections 362, 546, 556, and 560 of the Bankruptcy Code.


3.9
Change in Law.  If applicable Law or Rules are amended, modified, nullified, suspended, repealed, found unconstitutional or unlawful, or changed or affected in any respect by any Law or Rule of any Governmental Authority after the Effective Date (a “Change in Law”), and such event (i) has, or would be reasonably likely to have, a material adverse effect upon our ability to perform our obligations under one or more Transactions and/or this Agreement as a whole, (ii) fundamentally alters one or more of the material economic or legal assumptions upon which we reasonably relied in entering into one or more Transactions and/or this Agreement; (iii) renders, or would be reasonably likely to render, the performance of our obligations under one or more Transactions or this Agreement illegal or unenforceable; (iv) prevents, or would be reasonably likely to prevent, the applicable Utility from processing or otherwise giving effect to "retail access" change of service requests from us, whether previously submitted or to be submitted in the future; or (v) subjects, or would be reasonably likely to subject, us or our Affiliate to regulation as a public utility, then we will provide you with written notice of such Change in Law and, no sooner than the date that is 30 days after such notice, we may elect to terminate each Transaction affected by such change (but no other Transactions, unless such change affects this Agreement as a whole, in which case we may terminate all Transactions  and this Agreement), such termination to be effective no sooner than 30 days after such election.  In the case of a termination as result of a Change in Law, we will calculate our Early Termination Payment for the affected Transactions as set forth in Section 3.3.  If the amount so calculated is a net Loss, you will pay that amount to us, and if such amount is a net Gain, we will pay that amount to you, such payments to be made as set forth in Section 3.5.   Any termination under this section will be effective at 24:00:00, Local Time, on the applicable Utility Transfer Date.  


SECTION 4.  DEFINITIONS

"Account" means, for each Facility, each electric account at such Facility to be included in this Agreement as identified by a specific account designation number on a Transaction.
"Actual Usage" means, unless otherwise specified in a Confirmation, the actual amount of energy (in kWh) used at each Account during any period of determination.

"Affiliate" means with respect to any Person, any other Person controlling, controlled by or under the common control with the first Person.  The terms "control" (including the terms "controlling", "controlled by" and "under common control with") will mean the possession, directly or indirectly, of the power to direct or cause the direction of the management of the policies of a Person, whether through the ownership of voting securities, by contract or otherwise.

"Anticipated Usage" means, unless otherwise specified in a Confirmation, the anticipated energy usage (in kWh) by each Account during each Billing Cycle, which shall be equal to the actual amount of energy (in kWh) used by each such Account during the same period during an agreed to 12 month period prior to the commencement of the applicable Transaction.

"Billing Cycle" means, for each Account, the period between successive invoices rendered either by us or the applicable Utility.

"Business Day" means a day on which Federal Reserve member banks in New York City are open for business; and a Business Day will begin at 8:00 a.m. and close at 5:00 p.m. local time for each Party's principal place of business.

"CEA" means the Commodity Exchange Act, 7 U.S.C. §§1-25, et seq. as amended.

"Competitive Supplier" means a retail electric energy supplier or electric service provider, however designated and defined, or under applicable Law and Rules and "billing agent" as may be defined in applicable Law and Rules.

"Confirmation" means the written confirmation of the agreement of the Parties to enter into a Transaction, substantially in the form attached as Exhibit A. 

“Eligible Contract Participant” means an entity that either owns assets with a value in excess of $10,000,000 or has a tangible net worth in excess of $1,000,000, in each case calculated in according with generally accepted accounting principles consistently applied.

"Force Majeure" means an event which is not within the reasonable control of a Party ("Claiming Party") (or in the case of third party obligations or facilities, the third party), and which by the exercise of due diligence the Claiming Party, or third party, is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute therefor.  Force Majeure includes, without limitation, (i) explosion or fire (in either case to the extent not attributable to the negligence of the Claiming Party); flood, earthquake, storm, or other natural calamity or act of God; strike or other labor dispute; war, insurrection or riot; (ii) an event of force majeure occurring with respect to a Utility or T&D Provider, it being expressly understood that it will be an event of Force Majeure for EESI if for any reason the applicable Utility is unable to or fails to deliver energy to a Facility; and (iii) suspension, curtailment or interruption of service by a Utility or T&D Provider (except where such event is caused by EESI’s failure to deliver energy to such entity).  
"Governmental Authority" means any federal, state, local, municipal or other governmental entity, authority or agency, instrumentality, department, board, court, tribunal, regulatory commission, or other body, whether legislative, judicial or executive (or a combination or permutation thereof) and any arbitrator to whom a dispute has been presented under any Law or Rules or by agreement of the Parties with an interest in such dispute.

"Interest Rate" means 2% over the prime lending rate as published in The Wall Street Journal under "Money Rates," not to exceed the maximum rate allowed by Law.

"ISO" means any independent system operator, regional transmission operator, "transco," power pool or grid or control area operator established and providing services to the Accounts or other similar entity providing the same basic services as such entities and any successor thereto.
"Law" means any applicable statute, law (including common law), ordinance, rule, regulation, ruling,  order, writ, injunction, judgment, decree, directive, policy or other official legal or regulatory determination or interpretation by a Governmental Authority of competent jurisdiction, including without limitation, any such items dealing with or addressing the deregulation of the energy markets in the state where Facilities served pursuant to this Agreement are located.

"Local Time" means the then prevailing time (standard or daylight) of the time zone in which the Facilities are located.

"Maximum Usage" means110% of Anticipated Usage.

"Minimum Usage" means 90% of Anticipated Usage.

"Person" means any Governmental Authority or any individual, firm, partnership, corporation, limited liability company, joint venture, trust, unincorporated organization, company or other entity or organization.

"Ratings Event" will mean Customer's senior unsecured long term debt, not supported by a third party, is rated at or lower than Baa3 by Moody's Investor Services or its successor, or at or lower than  BBB- by the Standard & Poors Company or its successor, or ceases to be rated by either.
"Rules" means as applicable, the interim or final requirements, tariffs, rules, orders, regulations and procedures authorized or established by the applicable Governmental Authority that affect the sale and delivery of energy by Competitive Suppliers or the sale, transmission and distribution of energy and other services contemplated by this Agreement.

"Special Utility Charges" means (i) charges by a Utility for services other than standard electric service under a tariff of general applicability, including, without limitation, charges for facilities or equipment rental or for other products or services not generally available to customers of the same rate class and type as Customer; and (ii) any rate recovery or emergency procurement surcharges imposed or authorized by Governmental Authority, whether styled as a charge or a surcharge; whether payable to a Utility or Governmental Authority; and whether styled as a charge related to energy distribution or otherwise, that is not otherwise part of EESI's cost of acquiring energy.
"Taxes" means all taxes, assessments, levies, duties, fees, charges or withholdings of any kind whatsoever assessed by a Governmental Authority and all penalties, fines, additions to tax, or interest thereon, but excluding any taxes on net income.

"T&D Charges" means all charges of any kind imposed or authorized to be collected by a Utility or T&D Provider under applicable Law or Rules on account of transmission and distribution of energy, and other similar charges which such Utility is authorized to charge on account of the provision of transmission and distribution services, including, without limitation, Transition Charges. 
"T&D Provider" means each entity transmitting/distributing energy under this Agreement, including, without limitation, any applicable ISO.

"Transaction" means a particular transaction for the purchase and sale of electric energy or the provision of other energy related services pursuant to this Master Agreement as evidenced by a duly executed Confirmation.

"Transaction Term" means the term of a Transaction as specified in the applicable Confirmation.

"Transition Charges" means charges on account of "stranded costs" or "transition costs" and any other similar types of charges  associated with or resulting from the opening up of the applicable state's electric market to Competitive Suppliers, whether as provided for in the Rules or otherwise.

"Utility" means an electricity utility distribution company, T&D Provider or other provider of tariffed services to the Facilities, including any "standard offer provider" or "provider of last resort" (as defined under applicable Law and Rules).

"Utility Invoice" means the bill or statement issued (in whatever form) by a Utility reflecting its charges for standard electric service for each Account at each Facility for each Billing Cycle (or portion thereof).
“Utility Transfer Date” means, as to a Transaction, 00:00:01 Local Time on the day immediately following the date as of which the Utility for each Account effects a transfer of electric service for such Account from such Utility (or other provider) to us or effects a return of such service from us to such Utility (or another provider).  
SECTION 5.  SIGNATURES

THIS AGREEMENT, WHICH INCLUDES THE GTC's, EXHIBITS, SCHEDULES AND ALL EXECUTED CONFIRMATIONS, CONSTITUTES THE COMPLETE AGREEMENT BETWEEN THE PARTIES WITH RESPECT TO THE SUBJECT MATTER HEREOF AND SUPERSEDES ALL PRIOR PROPOSALS, ORAL OR WRITTEN, AND ALL OTHER COMMUNICATIONS, INCLUDING ANY TERM SHEETS OR PRICE QUOTES, BETWEEN THE PARTIES.  THERE ARE NO PRIOR OR CONTEMPORANEOUS AGREEMENTS OR REPRESENTATIONS AFFECTING THE SUBJECT MATTER HEREOF EXCEPT AS EXPRESSLY SET FORTH HEREIN.  BY SIGNING BELOW, THE PERSON SIGNING FOR YOU WARRANTS THAT HE OR SHE IS DULY AUTHORIZED TO SIGN ON YOUR BEHALF.  IF THIS MASTER AGREEMENT IS ALTERED IN ANY WAY, IT WILL BE VOID AB INITIO. 

IN WITNESS WHEREOF, the Parties, by their respective duly authorized representatives, have executed this Master Agreement to be effective as of the Effective Date.

The Home Depot USA, Inc. Signature: not for execution 
Enron energy Services, Inc. Signature:  not for execution

Print Name:
Print Name:

Print Title:
Print Title:

Date:
Date:

     EESI Sales Rep ID#:
________________________
EESI Contract #:
_________________________

GENERAL TERMS & CONDITIONS ("GTCs")

Representations and Warranties.  As of the Effective Date and on the date of entering each Confirmation, each Party represents and warrants to the other as follows:  (i) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business in those jurisdictions necessary to perform this Agreement; (ii) the execution and delivery of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms or conditions in its governing documents or any contract to which it is a party or any Law applicable to it; (iii) this Agreement constitutes a legal, valid and binding obligation of such Party enforceable against it in accordance with its terms (subject to any equitable defenses); (iv) there are no bankruptcy, insolvency, reorganization, receivership or other similar proceedings pending or being contemplated by it, or to its knowledge threatened against it; (v) there are no suits, proceedings, judgments, rulings or orders by or before any court or any Governmental Authority that could materially adversely affect its ability to perform this Agreement; and (vi) it is an Eligible Contract Participant.  Customer additionally represents and warrants that (vii) it has full power and authority over the provision of energy and other energy-related services to the Facilities, including the selection of a Competitive Supplier; (viii) it is, for each Facility, eligible to participate in retail access under applicable Law and Rules; (ix) it is not, and no Facility is, a "residential customer" or "small commercial customer" under applicable Law and Rules; and (x) it has knowledge and experience in business matters that enable it to evaluate the merits and risks of entering into this Agreement.

Assignment and Binding Effect.  Neither Party will assign this Agreement or any of its rights or obligations hereunder without the other Party's prior written consent, which consent will not be unreasonably withheld or delayed.  Notwithstanding the foregoing, EESI may without Customer's consent (A) assign this Agreement or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements; (B) delegate any of its duties to subcontractors; (C) assign this Agreement, in whole or in part, to one of its Affiliates; or (D) assign this Agreement to any Person succeeding to all or substantially all of the assets of EESI provided, in the case of clauses (C) and (D), any such assignee will (i) have a reasonably demonstrable capability to perform all of its assignor's obligations under this Agreement and (ii) agree in writing to be bound by the terms and conditions hereof.  Assignments or transfers not in compliance with this section will be void and ineffective. This Agreement will inure to the benefit of and be binding upon the Parties and their respective successors and assigns.  No assignment permitted hereunder will relieve a Party of any of its obligations under this Agreement. 
Limitation of Remedies, Liability & Damages.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS HEREIN PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES WILL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR'S LIABILITY WILL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR'S LIABILITY WILL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY AS THE SOLE AND EXCLUSIVE REMEDY, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  WITHOUT LIMITING THE EFFECTIVENESS OF THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT, NEITHER PARTY WILL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS IMPOSED ON REMEDIES AND MEASURES OF DAMAGES BE WITHOUT REGARD TO THE CAUSE THEREOF, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Dispute Resolution. Any and all claims, disputes or controversies in any way relating to the subject matter of this Agreement ("Claims") arising out of, relating to, or concerning the terms and conditions of this Agreement shall, as a condition precedent to any arbitration, be mediated by the Parties. The Parties shall mutually agree upon a mediator, and shall schedule and conduct a mediation at a mutually convenient time and place.  Each Party shall bear its own costs, fees and expenses associated with such mediation, except that the Parties agree to split equally the costs and expenses of the mediator and the conduct of the mediation itself.  All Claims not resolved by mediation within 30 days of a Party’s request for mediation will be resolved exclusively through binding arbitration pursuant to this Agreement and the Federal Arbitration Act.  A Party that wishes to refer a Claim to arbitration must provide notice to the other Party.  The Parties will, within 30 days after such notice, each designate one arbitrator who need not be impartial.  The two arbitrators so designated will promptly designate a third arbitrator, who will take an oath of neutrality.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of such arbitration will be decided by the arbitrators and will be governed by and construed pursuant to the Federal Arbitration Act.  The arbitration hearing will commence on or before the 120th day following the designation of the third arbitrator.  The arbitration will be conducted under the procedures set forth in The Commercial Arbitration Rules of the American Arbitration Association to the extent not inconsistent with the provisions of this Agreement.  There will be no transcript of the hearing.  Each Party may submit a post-hearing brief to the arbitrators, which will be submitted within 10 days of the completion of the final hearing.  All proceedings conducted hereunder and the decision of the arbitrators will be kept confidential by the Parties.  All decisions of the three arbitrators will be made by majority vote, and the arbitrators will render their award in writing on or before the 30th day following the last session of the hearing.  Any award of the arbitrators will be consistent with the limitations and terms of this Agreement. The decisions of the arbitrators will be final and binding on the Parties and non-appealable to the maximum extent permitted by Law.  EACH PARTY UNDERSTANDS  AND AGREES THAT IT WILL NOT BE ABLE TO BRING A LAWSUIT CONCERNING ANY DISPUTE THAT MAY ARISE UNDER THIS AGREEMENT, OTHER THAN TO COMPEL ARBITRATION OR TO ENFORCE AN ARBITRATION AWARD. 
UCC/Disclaimer of Warranties.  The provisions of the Uniform Commercial Code ("UCC") of the state whose laws govern this Agreement will be deemed to apply to this Agreement, and energy will be deemed to be a "good" for purposes of the UCC.  Where we are delivering energy to an Account, we will warrant that we have the right to sell such energy to you and such energy will be free of all liens and encumbrances.  EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES SET FORTH HEREIN, EESI EXPRESSLY NEGATES ANY REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.  CUSTOMER ACKNOWLEDGES THAT IT HAS ENTERED INTO THIS AGREEMENT BASED SOLELY UPON THE EXPRESS REPRESENTATIONS AND WARRANTIES CONTAINED HEREIN AND, SUBJECT TO SUCH EXPRESS REPRESENTATIONS AND WARRANTIES, CUSTOMER OTHERWISE ACCEPTS THE ENERGY "AS-IS" AND "WITH ALL FAULTS."
Confidentiality.  Neither Party will disclose the terms of this Agreement, any Transaction or any information of the other Party which it knows or reasonably should know to be confidential or proprietary (other than to the Party's, its Affiliates,' and any potential purchasers' or investors' employees, lenders or other financing Persons, counsel, accountants and other advisors or agents who have agreed to keep such information confidential), except to comply with any applicable Law, provided that each Party will provide prompt notice thereof to the other Party prior to such disclosure and, to the extent practicable, use reasonable efforts to prevent or limit the disclosure.  The Parties will be entitled to all remedies available at Law or in equity to enforce this confidentiality obligation; provided that any monetary damages will be limited in accordance with the terms of this Agreement.  The Parties agree to consult with one another prior to issuing any press release or similar public statement relating to this Agreement or the services contemplated hereunder.  
No Third Party Beneficiaries; Relationship of the Parties.  Nothing in this Agreement will provide any benefit to any third-party or entitle any third party to any claim, cause of action, remedy or right of any kind, it being the intent of the Parties that this Agreement will not be construed as a third party beneficiary contract.  We are acting as an independent contractor hereunder and nothing in this Agreement shall be construed to create or imply a joint venture, partnership or association or the creation or existence of any fiduciary duty or similar obligation between the Parties.  We will not provide, and nothing herein will be construed as the provision of advice regarding the value or the advisability of trading in "commodity interests" as defined in the CEA, including futures contracts and commodity options or any other activity which would cause us or any Affiliate to be considered a commodity trading advisor under the CEA. Nothing in this Agreement will impose any obligation on us to provide exclusive services to you, and you understand and acknowledge that (i) EESI is in the business of buying and selling all forms of energy and intends to provide the same or similar services to others; and (ii) EESI's business consists in whole or in part of entering into "forward contracts," as defined in Section 101(25) of the Bankruptcy Code.

Governing Law.  THIS AGREEMENT, EACH TRANSACTION AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER WILL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAW OF THE STATE OF DELAWARE, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS.

Mutual Indemnity.  Each Party (the “Indemnifying Party”) agrees to indemnify, defend, and hold the other Party and its directors, officers and employees, agents, shareholders, affiliates, and representatives (collectively, “Indemnified Parties”) harmless from and against any and all claims, losses, judgments, damages, settlements and expenses (including reasonable investigation expenses and reasonable attorneys’ fees) brought by third Persons who are not Indemnified Parties, for those consequences to the extent they result from (i) the negligence or willful misconduct of the Indemnifying Party, including third-party claims for injury or death to persons, employees, or damage to property or business entities, and (ii) claims that such Indemnifying Party’s products, including hardware, software or any combination thereof, infringes a patent, copyright, trade secret or other intellectual property right of any third party.
Miscellaneous.  All provisions of this Agreement which must, in order to give full force and effect to the rights and obligations of the Parties hereto, survive the termination or expiration of this Agreement, shall so survive, including, without limitation, Taxes, Confidentiality, Limitation of Remedies, Liability and Damages and Dispute Resolution.  No waiver by any Party of any default by the other Party in the performance of any of the provisions of this Agreement will be construed as a waiver of any other default hereunder whether of a like kind or different nature.  No amendment, modification or change to this Agreement will be enforceable unless reduced to writing and executed by a duly authorized representative of both Parties.  Any provision hereof that is declared or rendered unlawful by any Governmental Authority with jurisdiction over the Parties, or deemed unlawful due to a statutory change, will not otherwise affect the lawful obligations that arise hereunder.  This Agreement may be executed in several counterparts, including through facsimile signatures, each of which is an original and all of which constitute one and the same agreement.  This Agreement shall be considered for all purposes as prepared through the joint efforts of the Parties and shall not be construed against one Party or the other as a result of the preparation, substitution, submission or other event of negotiation, drafting or execution hereof.

EXHIBIT A

FORM OF CONFIRMATION

[SAMPLE – NOT FOR EXECUTION]

MASTER ELECTRIC ENERGY SERVICES AND SALES AGREEMENT

TRANSACTION CONFIRMATION


Upon execution by each of the Parties, this Confirmation will confirm the agreement of the Parties to enter into a Transaction as defined in and pursuant to the terms of the Master Electric Energy Services and Sales Agreement between the Parties dated as of [__________] ("Master Agreement") under the following terms and conditions (capitalized terms used herein but not defined have the meanings given in the Master Agreement).  Transaction Number XXXX.

FACILITIES AND ACCOUNTS:
As specified on Schedule 1 hereto



TRANSACTION TERM:
This Transaction will be effective when signed by both you and us.  The Transaction Term will commence for each Account on the Utility Transfer Date occurring closest to [month] [day], [year] and will continue until the Utility Transfer Date occurring closest to [month] [day], [year].  




EESI ENERGY PRICE:
For each Billing Cycle during the Transaction Term, you will pay us [_____] 




EXCESS AND DEFICIENCY USAGE CHARGES:
Excess Usage Charge:  for each kWh of Excess Usage at each Account an amount equal to the positive difference, if any, derived by subtracting (i) the EESI Energy Price from (ii) the weighted average Spot Energy Price for the applicable Billing Cycle.

Deficiency Usage Charge:  for each kWh of Deficiency Usage at each Account, an amount equal to the positive difference, if any, derived by subtracting (i) the weighted average Spot Energy Price for the applicable Billing Cycle from (ii) the EESI Energy Price.

WHERE:

"Spot Energy Price" means [     ]




ADDITIONAL CREDIT PROVISIONS:





SPECIAL TERMS AND CONDITIONS:



This Confirmation is executed pursuant to and in accordance with the Master Agreement and constitutes part of and is subject to the terms and provisions of such Master Agreement.  

The Home Depot USA, Inc.  Signature: sample - not for execution 
Enron energy Services, Inc. Signature:  sample - not for execution

Print Name:
Print Name:

Print Title:
Print Title:

Date:
Date:

     EESI Sales Rep ID#:
________________________
EESI Contract #:
_________________________

SCHEDULE 1

NOTICES AND FACILITY AND ACCOUNT INFORMATION

All notices and similar correspondence will be in writing and delivered as specified below by regular mail, overnight mail or courier, hand delivery  other mutually acceptable means.  Notice by hand delivery will be deemed received on the business day it was transmitted or delivered (unless transmitted or delivered after the close of business in which case it will be deemed received on the next business day).  Notice by overnight mail or courier will be deemed received 2 business days after it was sent.   A Party may change its notice information upon written notice to the other Party. 
EESI INFORMATION
NOTICES & CORRESPONDENCE
CUSTOMER SERVICE INFORMATION

Enron Energy Services, Inc.
____________________________

1400 Smith Street 
____________________________

Houston, Texas  77002
____________________________

Attn.:  Office of the General Counsel
____________________________

Facsimile No.:  (713) 646-2379


CUSTOMER INFORMATION
NOTICES & CORRESPONDENCE
INVOICES

_____________________________
______________________________

_____________________________
______________________________

_____________________________
______________________________

_____________________________
______________________________

_____________________________
______________________________




FACILITY AND ACCOUNT INFORMATION

Facility Name/

Address
Utility 
Utility Account #(s)
Utility

Meter #
Utility Rate Schedule
Billing Name/

Address (if different)
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