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At the end of the bill, add the following new title:

TITLE IV – REGULATORY RESPONSIBILITY FOR BANK PRODUCTS

sec. 401.  short title.
This title may be cited as the “Legal Certainty for Bank Products Act of 2000.”
sec.  402.  definition of bank.
As used in this title the term “bank” shall mean any depository institution (as defined in section 3(c) of the Federal Deposit Insurance Act), foreign bank or branch or agency of a foreign bank(each as defined in section 1(b) of the International Banking Act of 1978), Federal or State credit union (as defined in section 101 of the Federal Credit Union Act), corporation organized under section 25A of the Federal Reserve Act, corporation operating under section 25 of such Act, trust company, or subsidiary of any such persons,(individually or collectively referred to hereinafter as a “bank” or “banks,” respectively).
sec. 403. exclusion for existing identified banking products.
(a) In General.—No provision of the Commodity Exchange Act shall apply to, and the Commodity Futures Trading Commission shall not regulate or otherwise exert regulatory authority with respect to, any identified banking product (as defined in Section 206 of the Gramm-Leach-Bliley Act) if such product has been offered, bought or sold by any bank under appropriate banking law on or before December 5, 2000. 

(b) Definition.— Section 206(a) of the Gramm-Leach-Bliley Act is amended by inserting “and the Legal Certainty for Banking Products Act of 2000” after “(4), (5))”.

sec. 404. other exclusions and exemptions.
To the extent that any provision of the Commodity Exchange Act or the Commodity Futures Modernization Act of 2000 provides for or authorizes an exclusion or exemption from the jurisdiction of the Commodity Futures Trading Commission, that exclusion or exemption shall apply, consistent with its terms, to any account, agreement, contract, transaction, product, or service offered, entered into or provided by a bank. 

sec. 405. supervision of certain new banking products.
(a) In General.–No provision of the Commodity Exchange Act shall apply to, and the Commodity Futures Trading Commission is prohibited from regulating or otherwise exerting regulatory authority with respect to any new banking product, unless the Commission determines, by or under a rule issued in accordance with this section, that–

(1)
such action is necessary and appropriate in the public interest;

(2) such action is consistent with the Commodity Exchange Act and its purposes; and 

(3) such new banking product is a contract of sale of a commodity for future delivery (or an option thereon), or an option on a commodity.

(b) Consultation.– Prior to commencing a rulemaking, or making a determination pursuant to a rule issued, under this title the Commodity Futures Trading Commission shall consult with and seek the concurrence of the Board of Governors of the Federal Reserve System concerning–

(1) the nature of the new banking product; and

(2) the history, purpose, extent, and appropriateness of the regulation of the new banking product under the Commodity Exchange Act and under appropriate banking laws. 

(c) Objection to Commission Regulation.–
(1) Filing of Petition for Review.–The Board of Governors of the Federal Reserve System may obtain review of any rule or determination referred to in subsection (a) in the United States Court of Appeals for the District of Columbia Circuit by filing in the court, not later than 60 days after the date of publication of the rule or determination, a written petition requesting that the rule or determination be set aside. Any proceeding to challenge any such rule or determination shall be expedited by the Court of Appeals.

(2) Transmittal of petition and record.–A copy of a petition described in paragraph (1) shall be transmitted as soon as possible by the Clerk of the Court to an officer or employee of the Commodity Futures Trading Commission designated for that purpose. Upon receipt of the petition, the Commission shall file with the court the rule or determination under review and any documents referred to therein, and any other relevant materials prescribed by the court.

(3) Exclusive Jurisdiction.–On the date of the filing of the petition under paragraph (1), the court has jurisdiction, which becomes exclusive on the filing of the materials set forth in paragraph (2), to affirm and enforce or to set aside the rule or determination at issue.

(4) Standard of Review.–The court shall determine to affirm and enforce or set aside a rule or determination of the Commodity Futures Trading Commission under this section, based on the determination of the court as to whether–

(A) the subject product is a new banking product as defined in this title;

(B) the subject product is a contract of sale of a commodity for future delivery (or an option thereon), or an option on a commodity; and

(C) making the provision or provisions of the Commodity Exchange Act at issue applicable to the subject instrument is appropriate in light of the history, purpose, and extent of regulation under such Act, this title, and under the appropriate banking laws, giving deference neither to the views of the Commission nor the Board of Governors of the Federal Reserve System.

(5) Judicial Stay.–The filing of a petition by the Board pursuant to paragraph (1) shall operate as a judicial stay, until the date on which the determination of the court is final (including any appeal of the determination).

(6) Other Authority to Challenge.–Any aggrieved party may seek judicial review of the Commodity Future Trading Commission's determination or rulemaking under this section pursuant to section 6(c) of the Commodity Exchange Act.


sec. 406. certain terms defining banking products.
For purposes of this title–

(1) the term “bank” in section 206(a) of the Gramm-Leach-Bliley Act shall mean a bank as defined in section 402 of this title;

(2) the term “new banking product” shall mean a product that--

(A) is not otherwise excluded from the Commodity Exchange Act under section 403 or section 404;

(B) was not subjected to regulation by the Commodity Futures Trading Commission as a contract of sale of a commodity for future delivery (or an   option thereon), or an option on a commodity,  on or before December 5, 2000; and

(C) is offered by a bank after December 5, 2000;

(3) the term “qualified investors” and “qualified investor” in Section 206(a) of the Gramm-Leach-Bliley Act shall have the same meaning as “eligible contract participants” and “eligible contract participant” as that term is defined in section 1a of the Commodity Exchange Act, as in effect on the date of enactment of the Commodity Futures Modernization Act of 2000.
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