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Executable Copy

ELECTRIC ENERGY SALES AGREEMENT

1.
Parties.

This Electric Energy Sales Agreement, together with all Exhibits and the General Terms and Conditions attached hereto, (collectively, this “Agreement”), is entered into as of this 16th day of October, 2000 (the “Effective Date”), by and between ENRON ENERGY SERVICES, INC., a Delaware corporation (“EESI”), and GART BROS. SPORTING GOODS COMPANY, a Colorado corporation (“Customer”) (each a “Party” and collectively the “Parties”).  Capitalized terms used but not defined within the text of this Agreement shall have the meanings specified in the General Terms and Conditions attached to and made a part of this Agreement.
2.
All Requirements Energy Supply.

2(a)
Sale and Purchase Obligation.  For each Facility set forth on the list of Facilities attached to this Agreement on Exhibit “A”, EESI shall sell and deliver, and Customer shall purchase and receive, during the Delivery Term (as defined in Section 4) the amount of Energy (measured in kWh) described in the applicable Option Exercise Notice pursuant to Section 2(b) below.  If EESI has not issued an Option Exercise Notice for a Facility, then Customer will continue to receive electric service for such Facility from the applicable UDC until such time as EESI may in its sole discretion elect to provide Energy pursuant to an Option Exercise Notice.  EESI intends to provide such notice upon signing this Agreement.  Regardless of whether Energy for such Facility is supplied by EESI pursuant to an Option Exercise Notice or by the applicable UDC, the total aggregate Energy requirements of such Facility shall constitute the “Contract Quantity”.  If any of Customer’s facilities do not constitute Facilities under this Agreement, then such facilities shall only be deemed to be Facilities under this Agreement after Customer and EESI mutually agree upon the price for Energy for such facility and the date upon which such facility shall become a Facility under this Agreement.

2(b)
EESI Energy Sales Option.
(i)
With respect to each Facility, EESI shall have the right but not the obligation to require Customer, from time to time, as EESI may determine in its sole discretion, to transfer its electric service for all or any portion of Customer's load, from such Facility’s UDC (subject always to the terms and conditions of the applicable UDC tariff in place at the time of such transfer) and instead purchase and receive Energy from EESI equal to all or part of the Energy requirements at each such Facility (such right, the "EESI Energy Sales Option"). The Contract Quantity and term for each EESI Energy Sales Option shall be as specified in the applicable Option Exercise Notice, which notice shall be in the form attached to this Agreement as Exhibit “C” and made a part of this Agreement.

(ii)
Upon EESI’s exercise of an EESI Energy Sales Option with respect to a Facility, EESI shall be obligated to sell and deliver to Customer, and Customer shall be obligated to purchase and receive from EESI, the Contract Quantity for each Facility, all as specified in the relevant Option Exercise Notice.

(iii)
EESI shall be entitled to require Customer from time to time as set forth in an Option Exercise Notice, to return to the applicable UDC service all or any portion of the electric load at any Facility or Facilities covered by such EESI Option Exercise Notice (subject always to the terms and conditions of the Facility(ies)’ applicable UDC tariff(s)). EESI's election whether to exercise an EESI Energy Sales Option for any Facility, Contract Quantity and term, and to return a Facility to the applicable UDC service, shall be made by EESI in its sole discretion; provided, however, that EESI shall be solely responsible for all costs and fees charged by any UDC in order to transfer a Facility back to UDC service.

2(c)
Facility Identification Cards. If EESI deems such cards necessary for proper identification of the Facilities, EESI may, at its discretion, require Customer to provide EESI with a Facility Identification Card for each Facility in the form attached to this Agreement in Exhibit “A”. Any such Facility Identification Card so provided shall be construed as a part of this Agreement, and any discrepancy between a Facility Identification Card and this Agreement shall be resolved in favor of this Agreement.
2(d)
Anticipated Annual Usage.  It is specifically recognized and agreed that EESI entered into this Agreement based on an anticipated aggregate annual Energy usage (in kWh) at the Facilities set forth in Exhibit “A” during each Contract Year equal to the Actual Annual Usage during the first Contract Year (the “Anticipated Annual Usage”).

2(e)
Maximum Annual Usage.  It is specifically recognized and agreed that the Energy Service Charge provided for pursuant to Section 3 of this Agreement is based on Customer’s purchase and receipt (whether from EESI or the applicable UDC) of an actual aggregate Contract Quantity at all Facilities during each Contract Year (the “Actual Annual Usage”) not to exceed the amount indicated in the table below applicable for such Contract Year (the “Maximum Annual Usage”):
Contract Year
Maximum Annual Usage

(as a Percentage of Anticipated Annual Usage)



1 
N/A

2 
110.0%

3 
112.5%

2(f)
Minimum Annual Usage.  It is specifically agreed that the Energy Service Charge provided for pursuant to Section 3 of this Agreement is based on Customer’s purchase and receipt (whether from EESI or the applicable UDC) of an Actual Annual Usage at all Facilities during each Contract Year (commencing with the second Contract Year), measured in kWh per Contract Year, equal to at least ninety percent (90%) of the Anticipated Annual Usage pursuant to Section 2(c) (the “Minimum Annual Usage”).

3.
Energy Service Charge.

3(a)
Energy Service Charge Definitions.  For purposes of this Agreement, the following definitions shall apply:

“Average Energy Price” shall mean, with respect to a Billing Cycle, the arithmetic average of all PX Prices for all hours during such Billing Cycle.

“CTC charges” means, for each Facility, the competition, transition, access, or substantially similar charges associated with or resulting from the opening up of the electric market in the State of California to Competitive Suppliers.

“Ceiling Price” shall be equal to $0.082/kWh 

“Floor Price” shall be equal to $0.05650/kWh

“Default Service Charge”  means the total charges per kWh, inclusive of electricity and demand charges, that Customer would have paid to its UDC had Customer purchased such Energy usage under its UDC’s default service after the Post Roll-off Period, which amount shall also include the PX Price, Scheduled Coordinator Related Costs, UDC Related Charges and any residual CTC charges.

“Discount Rate” means a rate of four and one-half percent (4.5%).  

“ESC” means the Energy Service Charge
“Frozen Tariff” means the total amount that Customer would have paid its UDC for the purchase of the Contract Quantity if Customer had purchased such Contract Quantity from its UDC, under the UDC’s published fully bundled sales service tariff in effect for Customer as of January 1, 1998, (frozen in accordance with California Assembly Bill 1890), rather than from EESI pursuant to this Agreement, inclusive of components covering both (A) those charges associated with the Customer’s Energy usage based on the UDC’s avoided energy costs (California Power Exchange generation prices, adjusted for administrative costs, settlements, ancillary services, congestion fees, distribution losses, imbalance energy charges, uplift charges and other similar charges), and (B) UDC Related Charges.

“Pre-Rolloff Period” shall mean, with respect to each Facility, the period of time commencing with the Effective Date and ending on the last day the UDC for such Facility is authorized to collect CTCs (but excluding residual CTCs) in its service territory under AB1890.

“Post-Rolloff Period” shall mean, with respect to each Facility, the period of time commencing with the day after the last day of the Pre-Rolloff Period and ending on the last day of this Agreement, but not including any extension period pursuant to Section 3(g)(ii).

“PX Price” shall mean, for the applicable Billing Cycle, the total hourly price (in $/kWh) for electric energy only as published by the PX (or any successor entity thereto) on the CalPX website (http://www.calpx.com/prices/index_prices_dayahead _trading.html) under the report titled, “Hourly Zonal Prices Constrained Report”, from hour to hour, which price shall be the NP15 or SP15 PX prices as delivered to the ISO-controlled grid in California, as applicable to each Facility, and shall be exclusive of components for administrative costs, settlements, ancillary services, congestion fees, distribution losses, uplift charges and other similar charges.

“Schedule Coordinator Related Costs” shall mean the sum of all the charges associated with the sale and delivery of Energy to Customer at Customer’s Meter(s), regardless of whether such charges are determined on a per kWh basis, a per kW basis, or otherwise, including without limitation administrative costs, settlements, ancillary services, congestion fees, distribution losses, uplift charges and other similar charges, but exclusive of the PX Price and any UDC Related Charges. 

“UDC Related Charges” means the sum of all charges associated with the sale and delivery of Energy to Customer at Customer’s Meter(s), as charged by UDC (without markup), exclusive of the PX Price, regardless of whether such charges are determined on a per kWh basis, a per kW basis, or otherwise, including without limitation public purpose programs, competitive transition costs, nuclear decommissioning costs, any charges for information or data requested by Customer for periods during which an EESI Energy Sales Option was not in effect, and any other related charges imposed by applicable Law (excluding Taxes), the ISO or any UDC for such Billing Cycle, but excluding Imbalance Charges imposed on Customer under Section 10 of this Agreement.

3(b)
Calculation of Energy Service Charge.  

(i)
Pre-Rolloff.  Regardless of whether the Energy for an individual Facility is supplied by EESI pursuant to an Option Exercise Notice or by the applicable UDC, the total charge for all Energy delivered to Customer at each Facility during each Billing Cycle during the Pre-Rolloff Period (the “Energy Service Charge”) shall be calculated pursuant to the following formula:
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(ii)
Post-Rolloff.  Regardless of whether the Energy for an individual Facility is supplied by EESI pursuant to an Option Exercise Notice or by the applicable UDC, the Energy Service Charge for all Energy delivered to Customer at each Facility during each Billing Cycle during the Post-Rolloff Period shall be determined as follows:
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where:


ESC
=
Energy Service Charge


i
=
An individual hour during the applicable Billing Cycle


n
=
The last hour in the applicable Billing Cycle


CQ
=
Contract Quantity for such Facility during each hour “i” during such Billing Cycle (kWh)


EP
=
PX Price for the applicable Facility for 

each hour "i" during such Billing cycle 

($/kWh)


UDC
=
UDC Related Charges for the applicable Facility for such Billing Cycle ($)


SC
=
Schedule Coordinator Related Costs for the applicable Facility for such Billing Cycle ($)

(iii)
Adjustments to Post-Rolloff Energy Service Charge.  Notwithstanding the provisions of Section 3(b)(ii) above:

(i)
If for a Facility the average Energy Price for all hours in a Billing Cycle is greater than the Ceiling Price, then the Energy Service Charge shall be adjusted for such Billing Cycle to subtract the following amount:
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where:

CA
=
Cap Adjustment ($) to be subtracted 

from the Energy Service Charge for 

the applicable Billing Cycle

EPbill
=
Average Energy Price for all hours 

during the applicable Billing Cycle 

($/kWh)

CP
=
Ceiling Price ($/kWh)

CQbill
=
Contract Quantity for such Facility 

during such Billing Cycle (kWh)

(ii)
if for a Facility, the average Energy Price for all hours in a Billing Cycle is less than the Floor Price, then the Energy Service Charge shall be adjusted for such Billing Cycle to add the following amount:
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where:

FA
=
Floor Adjustment ($) to be added to 

the Energy Service Charge for the 

applicable Billing Cycle

EPbill
=
Average Energy Price for all hours 

during the applicable Billing Cycle 

($/kWh)

FP
=
Floor Price ($/kWh)

CQbill
=
Contract Quantity for such Facility 

during such Billing Cycle (kWh)

3(c)
Consumption Data for Energy Service Charges.  Customer acknowledges and agrees that EESI intends to calculate the Energy Service Charge for each Facility based on the actual consumption data for such Facility provided by the applicable UDC.  To the extent such UDC does not provide actual consumption information to EESI, EESI will use estimated consumption data for the applicable Billing Cycle to calculate the Energy Service Charge. Upon receipt of such actual consumption data from the applicable UDC, EESI will reconcile its calculations based upon such actual consumption data, and credit or debit the EESI Invoice for such Facility in the next ensuing EESI Invoice.  EESI shall make the requisite calculations and provide Customer with a summary thereof with each EESI Invoice.  Upon Customer's request, EESI will provide Customer with such Customer consumption information and applicable UDC tariff schedules utilized in EESI's performance of its Energy Service Charge calculations.  

3(d)
Financial Settlement for Excess Usage.
(i)
Pre-Rolloff Period  During the Pre-Rolloff Period, if the Actual Annual Usage during any Contract Year exceeds the Maximum Annual Usage applicable for such Contract Year, then Customer shall pay EESI for all Actual Annual Usage in excess of the Maximum Annual Usage (the “Excess Usage”) an amount equal to the positive difference, if any, of (aa) the total amount that Customer would have paid its UDC for the purchase of the Excess Usage if Customer had purchased such Excess Usage from its UDC, under the UDC’s published fully bundled sales service tariff in effect for Customer as of January 1, 1998, (frozen in accordance with AB1890), rather than from EESI, less (bb) any amounts already paid by Customer for such Excess Usage pursuant to Section 3(b) above.

(ii)
Post-Rolloff Period  During the Post Roll-Off Period, if the Actual Annual Usage during any Contract Year exceeds the Maximum Annual Usage applicable for such Contract Year, then Customer shall pay EESI for all Excess Usage an amount calculated as follows:
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where:


EUC
=
Excess Usage Charge


   EU 
= Excess Usage for the applicable Contract Year (kWh)


i
=
An individual month during the applicable Contract Year


n
=
The last hour in the applicable Contract Year 


CQ
=
Contract Quantity for such Facility during each Contract Year (kWh)


         DSC =  The Default Service Charge, as 

                                   defined in Section 3(a) above. 

 (iii)
If the maximum demand for an individual Facility is below 20kW, then the class average load profile will be used for such Facility in determining the Excess Usage Charge.

(iv)
The Parties specifically agree that even though the Parties’ respective obligations to sell and purchase Energy pursuant to this Agreement may expire as of the end of the Final Contract Year, this Agreement shall not expire of its own accord until all of Customer’s obligations under this Section 3(d) have been satisfied.

3(e)
Notice of Deficiency Usage.

(i)
If the Actual Annual Usage during any Contract Year (or prorated portion thereof) is less than the Minimum Annual Usage for such Contract Year (or prorated portion thereof), then the positive difference between the Minimum Annual Usage less the Actual Annual Usage shall constitute the “Deficiency Usage”.


(ii)
Upon the occurrence of a Deficiency Usage, EESI shall have the right but not the obligation to provide written notice of such Deficiency Usage at any time and from time to time during the periods indicated in the following table across from the applicable Contract Year(s):
Contract Year(s)
Notice Period



First (1st) Contract Year


Not Applicable



Second (2nd)

Through

Final Contract Year
A period commencing with the Third (3rd) Contract Year and extending through the sixty-first (61st) day prior to the expiration of the Final Contract Year.



Final Contract

Year
A period commencing with the expiration of the Final Contract Year and extending for a period of sixty (60) days thereafter.



The Parties specifically agree that even though the Parties’ respective obligations to sell and purchase Energy pursuant to this Agreement may expire as of the end of the Final Contract Year, this Agreement shall not expire of its own accord until the Final Contract Year notice period described in this Section 3(e)(ii), if applicable, has expired, and Customer has fulfilled all of its obligations under this Agreement, including without limitation its obligation to pay any outstanding Deficiency Usage Amount as set forth in Section 3(f).

3(f) Financial Settlement for Deficiency Usage.  
Within thirty (30) days of EESI’s notification to Customer that a Deficiency Usage has occurred pursuant to Section 3(e) above, Customer shall pay EESI, in addition to all other amounts payable under this Agreement, an amount (the “Deficiency Usage Charge”) as liquidated damages to compensate EESI for the Deficiency Usage and not as a penalty, calculated in accordance with the following formula (for the Pre Roll-off Period and the Post Roll-off Period, respectively; provided, however, that in no event shall the Deficiency Usage Charge be less than One Dollar ($1):

(i)
During the Pre-Rolloff Period:


No Charge

(ii)   During the Post Roll-off Period:
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Where:
“Actual Usage”, for any Contract Year, means Customers actual usage of energy during such Contract Year (kWh). 

“Contract Rate” means the total amount paid by Customer to EESI in the first Contract Year divided by Customer’s Actual Usage for the first Contract Year.

“DUA” means the Deficiency Usage Amount.

“DefUsage” means Deficiency Usage as set forth in Section 3(e)(i).

“TDC” means the applicable, per unit transmission/distribution charges for the then current Contract Year that would have been charged by the UDC and incurred by Customer had Customer consumed the Minimum Annual Usage in such Contract Year divided by the Minimum Annual Usage for the then current Contract Year.
“WAPX” means the weighted average PX Price for the applicable period. 

(ii)
If the maximum demand for an individual Facility is below 20kW, then the class average load profile will be used for such Facility in determining the Deficiency Usage Charge.

(iii)
The Parties specifically agree that even though the Parties’ respective obligations to sell and purchase Energy pursuant to this Agreement may expire as of the end of the Final Contract Year, this Agreement shall not expire of its own accord until all of Customer’s obligations under Section 3 have been satisfied.

4.
Delivery Term.  

4(a)
Term.  Subject to the provisions of Sections 3(e)(ii) and 3(f), the term of this Agreement shall commence as of the Effective Date and shall expire as of the last date of the last Delivery Term for a Facility as set forth in Section 4(c) below.

4(b)
Delivery Term Definitions.  For purposes of this Agreement, the following definitions shall apply:

“Commencement Date” means the first day of the first Billing Cycle with respect to each Facility that occurs on or subsequent to December 1, 2000.

4(c)
Delivery Term.  With respect to each Facility, the period for the purchase and sale of Energy under this Agreement (the “Delivery Term”) shall commence at 00:00:01 Pacific prevailing time (“PPT”) on the first day of the Commencement Date, and, unless otherwise terminated as expressly provided for under this Agreement, shall end at 24:00:00 PPT on the last day of the last Billing Cycle ending prior to November 31, 2003 (the “Expiration Date”). 

.4(d)
Termination of Agreement.  Notwithstanding the provisions of Section 3(e) and Sections 4(a) through 4(c) above, if during any Contract Year (or prorated portion thereof) Customer’s Deficiency Usage is greater than fifty percent (50%) of the Minimum Annual Usage for such Contract Year, then Customer shall be deemed to be in default and, at EESI’s sole option, the provisions of Section 10 of the General Terms and Conditions shall apply instead of the provisions of Sections 3(e) and Sections 4(a) through 4(c) above.
5.
Billing.

5(a)
Notice to UDC.  EESI (or, if required by Law, Customer) shall furnish timely notice to the applicable UDC in accordance with the Final Rules that Customer has elected to (i) purchase all or some of a Facility’s Energy from EESI effective on the Commencement Date, and (ii) to have EESI provide consolidated billing for Customer as of the Commencement Date, as described in Section 5(b).

5(b)
Summary Billing. The UDC Related Charges incurred for each Facility shall be reflected in the EESI Invoice (as defined in Section 5(c)) as required under the Final Rules.

5(c)
EESI Invoice Procedures.  EESI shall furnish Customer with an invoice for each Billing Cycle of the Delivery Term (“EESI Invoice”) setting forth the Contract Quantity, Energy Service Charge, UDC Related Charges, metering installation and operation charges and all other charges (including Taxes) due under this Agreement or any applicable Law for each Facility; provided, however, that Customer shall be responsible for any UDC charges associated with any energy usage or billing information or data which Customer, or EESI on Customer’s behalf or at Customer’s request, at any time during or after the Term, obtains from the UDC in connection with verification of energy pricing or usage information on an EESI Invoice, other than for any such EESI Invoices relating to periods during the Term in which an EESI Energy Sales option was not in effect. On or before the 10th day after receipt of the EESI Invoice (or the next succeeding Business Day if such day is not a Business Day), Customer shall remit the invoiced amount to EESI.  If Customer disputes any amount contained in the EESI Invoice, Customer shall pay all undisputed amounts set forth in such invoice and resolve such disputed amounts pursuant to the arbitration provisions contained herein. Overdue payments (including disputed amounts determined by arbitration to be due) shall accrue interest at the Interest Rate from the date such payments were initially due until paid. 

5(d)
Utility Invoice Service.  Within ten (10) Business Days after the Effective Date, Customer shall request each of its UDCs within whose service territory a Facility is located to send all UDC electricity invoices to a post office box designated, or otherwise as directed, by EESI.  Customer shall forward any and all other Energy invoices or rate-related correspondence which it receives from such UDC to EESI at such post office box or such address as EESI may specify within three (3) Business Days of receipt thereof.  During the Term of this Agreement, EESI shall pay when due all UDC electricity invoices for electric service supplied by UDC to Customer from and after the Commencement Date at each Facility.  EESI shall be responsible for any late charges, interest, or similar penalties imposed by UDC on Customer as a result of EESI's failure to timely pay the UDC electricity invoices; provided, however, that EESI shall not be responsible for any such charges if Customer has not timely provided EESI with the applicable UDC electricity invoice as set forth above or has otherwise failed to comply with this Section 5(d).  EESI shall maintain, at EESI's offices as set forth on Exhibit B (or other general business office of EESI) copies and a database of all UDC electricity invoices for Customer's inspection upon reasonable prior notice during regular business hours, and shall retain such records for a period of one (1) year following termination or expiration of this Agreement.  EESI shall at a minimum provide copies of original UDC electricity invoices to Customer on a quarterly basis, and shall additionally use commercially reasonable efforts to provide Customer with copies of original UDC electricity invoices on a monthly basis; provided, however, that no failure to provide such UDC electricity invoices on a monthly basis shall be an Event of Default hereunder.

6.
Delivery Points: Obligations of the Parties.

Solely with respect to deliveries and receipts of Energy by EESI under an Option Exercise Notice, all such deliveries and receipts shall be made at the point or points of delivery to the ISO-controlled grid in California (each a “Delivery Point”).  EESI shall have the right to select the Delivery Points to be utilized and the quantities to be made available at each Delivery Point.  Solely as between the Parties, (i) EESI shall be responsible for any costs or charges imposed on or associated with the Energy up to the Delivery Points and for all applicable costs and expenses imposed by the ISO which are directly related to the subsequent delivery of the Energy to a Facility (other than Imbalance Charges imposed on Customer under Section 10), (ii) EESI shall provide or arrange for all necessary scheduling, balancing, and nominations with the ISO, and (iii) Customer shall be responsible to the ISO and/or the UDC for any Imbalance Charges imposed on Customer pursuant to Section 10 (other than the direct ISO charges as provided in item (iii) above).
7.
Title and Risk of Loss.  Title to and risk of loss related to Energy purchased by Customer from EESI under an Option Exercise Notice shall transfer from EESI to Customer at the Delivery Points.  EESI warrants that it shall deliver the Energy free and clear of all liens, claims and encumbrances (other than Taxes not yet due and payable or those caused by Customer) arising prior to the Delivery Point.
8.
Metering and Account Information.  Customer shall, within ten (10) Business Days after the Effective Date, provide EESI with all meter numbers (if applicable) and account numbers for each Facility.

9.
Notice of Material Changes.  Customer shall promptly advise EESI of any event or circumstance that may impact the usage at any Facility for a period in excess of fourteen (14) days and by an amount greater than either (i) twenty-five percent (25%) of the actual usage for such Facility during the applicable Billing Cycle in the prior year (as normalized for weather-related effects) or (ii) two (2) MW (a “Material Usage Change”).  Such events or circumstances may include, but are not limited to equipment outages, shutdowns or replacements; openings or closings of a Facility or changes in the operating hours of a Facility.

10. Imbalance Charges.  If Customer properly advises 

EESI of each Material Usage Change and otherwise fully complies with the terms of this Agreement, then EESI shall be responsible for and pay all imposed charges, including without limitation Energy costs above the Energy charge assessed by the ISO, and any UDC Charges, for variations between Customer’s Energy usage and the amount of Energy supplied by EESI (the “Imbalance Charges”).  If Customer fails to properly advise EESI of any Material Usage Change or otherwise fails in any material respect to fully comply with the terms of this Agreement, then Customer shall be responsible for and pay all Imbalance Charges.

11.
Renewable Energy
During the Contract Term and contingent upon the California Energy Commission’s ("CEC") Customer Credit Subaccount Program continuing in effect during the Contract Term, EESI may opt to serve all or a portion of any Facility’s requirements with Enron Earth Smart BIZMIX renewable energy at no additional charge to Customer (see attached Exhibit D).  EESI shall have the right to obtain, to the extent permitted by applicable law, for EESI’s own account, any credits, refunds or rebates paid by the CEC, or any successor, associated with EESI’s provision of renewable energy hereunder to offset the increased cost of such renewable energy.  If EESI obtains any such credits, such fact will be reflected on the EESI Invoice.

12.
General Provisions.

(a)
Exhibits; General Terms and Conditions.  Any and all exhibits referred to in this Agreement and the General Terms and Conditions attached hereto are, by such reference, incorporated herein and made a part hereof for all purposes.

(b)
Counterparts.  This Agreement may be executed in several counterparts, each of which is an original and all of which constitute one and the same agreement.

(c)
Notices.  All notices, requests, statements or payments shall be made as specified in Exhibit B hereto.  Notices shall be furnished in writing and shall be delivered by regular mail, overnight carrier, facsimile (followed by hard copy by mail, courier, or hand delivery), or hand delivery.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of the Business Day on which it was transmitted or hand delivered (unless transmitted or hand delivered after the close of business in which case it shall be deemed received at the close of the next Business Day).  Notice by overnight mail or courier shall be deemed to have been received two (2) Business Days after it was sent.

(d)
Entirety.  This Agreement and the Exhibits hereto constitute the entire agreement between the Parties.  There are no prior or contemporaneous agreements or representations affecting the same subject matter other than those herein expressed.  No amendment, modification or change herein shall be enforceable unless reduced to writing and executed by both Parties.

IN WITNESS WHEREOF, the Parties, by their respective duly authorized representatives, have executed this Agreement as of the date first above written.  This Agreement shall not become effective as to either Party unless and until executed by both Parties.

ENRON ENERGY SERVICES, INC.
GART BROS. SPORTING GOODS COMPANY

By:            

By:            

Name: 

Name:  Nesa E. Hassanein


Title: 

Title:  Senior Vice President  and General Counsel


GENERAL TERMS AND CONDITIONS

1.
Definitions.  As used in this Agreement, the following terms shall have the respective meanings set forth below.  Certain other capitalized terms are defined where they appear in the Agreement.

“AB 1890” means California Assembly Bill 1890 dealing with, among other things, the deregulation of retail electric energy sales in California, as chaptered by the California Secretary of State, Ch. 854, Statutes of 1996.

“Billing Cycle” means the monthly period corresponding to the applicable UDC billing cycle.

“Business Day” means a day on which Federal Reserve member banks in San Francisco are open for business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for each Party’s principal place of business.

“Claims” means all claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matter or an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of this Agreement.

"Commencement Date" is defined in Section 4(b).

“Competitive Supplier” means a seller or other provider of Energy other than UDC that is permitted to lawfully sell and deliver, or cause to be delivered, Energy to electric customers located in the State of California after the Commencement Date.

“Contract Year” means, for the first (1st) Contract Year, the twelve (12) month period commencing on the Commencement Date and ending on the day immediately preceding the first (1st) anniversary of the Commencement Date, and, for each subsequent Contract Year, the twelve (12) month period commencing on the applicable anniversary of the Commencement Date for the prior Contract Year.

“Costs” means, with respect to the non-defaulting Party, all costs, charges, and expenses reasonably incurred by such non-defaulting Party as a direct result of the breach of this Agreement by the defaulting Party, including without limitation brokerage fees, commissions and other transaction costs and expenses reasonably incurred by such Party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace this Agreement and reasonable attorneys’ fees, if any, incurred in connection with enforcing its rights under this Agreement.

“CTC” means, for each Facility, the competition, transition, access, or substantially similar charges associated with or resulting from the opening up of the electric market in the State of California to Competitive Suppliers.

“Energy” means electric energy, measured in kWh.

“Facility” or “Facilities” means the Customer’s premises or facilities listed, and more specifically described, on Exhibit “A” attached hereto for which Energy is to be delivered and which is located in the State of California.

“Final Rules” means the requirements, statutes, final tariffs, rules, orders, regulations and procedures established by duly authorized agencies that affect the sale, delivery or metering of Energy by Competitive Suppliers, including EESI, or the sale, transmission and distribution of Energy contemplated by this Agreement, as such may be amended from time to time.

“Force Majeure” means an event which is not within the reasonable control of the Party claiming suspension (the “Claiming Party”), and which by the exercise of due diligence the Claiming Party is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute therefor.  Force Majeure includes, but is not limited to: (i) an event of force majeure occurring with respect to the ISO, UDC or EESI’s or Customer’s Transmission Providers, (ii) a suspension, curtailment or service interruption of UDC or EESI’s or Customer’s Transmission Providers and (iii) any changes in any Law which prohibits or delays EESI from performing under this Agreement.

“Interest Rate” means a rate per annum equal to the lesser of (a) 2% over the per annum rate of interest equal to the prime lending rate as may from time to time be published in The Wall Street Journal under “Money Rates,” or (b) the maximum rate permitted by applicable Law.

“ISO” means the California Independent System Operator, the entity responsible for the operation and control of the statewide transmission grid on and after the Commencement Date, or any successor thereto.

“kW” means kilowatt.

“kWh” means kilowatt hour.

“Law” means any law, statute, regulation, rule, decision, writ, order, decree or judgment, or any interpretation thereof by any court of competent jurisdiction or government agency or body.

“Losses” means, with respect to the non-defaulting Party, an amount equal to the present value of the economic loss (exclusive of Costs), if any, to such Party resulting from the termination of this Agreement determined in a commercially reasonable manner.

“PPT” means either Pacific Standard Time or Pacific Daylight Time, as applicable.

“Taxes” means any and all governmental or quasi-governmental taxes, assessments, levies, duties, fees, charges and withholdings of any kind  or nature whatsoever and howsoever described, including income, gross receipts, franchise, sales, use, excise, property, capital, value added, stamp, transfer, intangible, employment, occupation, generation, privilege, utility, BTU, gathering, energy, consumption, lease, permit, license, filing, custom, and recording tax, together with any and all penalties, fines, additions, or interest thereon, but excluding any taxes on net income.

“Term” means the period of time during which this Agreement shall be in force, commencing at the Effective Date and ending at 24.00 PPT on the last day of the Final Contract Year, unless otherwise extended or terminated as provided in this Agreement.

“Transmission Providers” means the entity or entities transmitting and/or distributing energy on behalf of EESI or Customer to or from a Delivery Point.

“UDC” means the electric utility company (and any successors thereto) whose distribution system currently is interconnected with a Facility.

2.
Representations and Warranties.  Each Party hereby represents and warrants to the other Party as follows: (a) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business in those jurisdictions necessary to perform this Agreement; (b) the execution and delivery of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms or conditions in its governing documents or, to its knowledge, any contract to which it is a party or any Law applicable to it; (c) as of Commencement Date, it shall have all regulatory authorizations necessary for it to legally perform its obligations under this Agreement and such performance shall not violate any of the terms or conditions in its governing documents or any contract to which it is a party or any Law applicable to it; (d) this Agreement constitutes a legal, valid and binding obligation of such Party enforceable against it in accordance with its terms, subject to bankruptcy, insolvency, reorganization and other laws affecting creditor’s rights generally, and with regard to  equitable remedies, subject to the discretion of the court before which proceedings to obtain same may be pending and general principles of equity; (e) there are no bankruptcy, insolvency, reorganization, receivership or other similar proceedings pending or being contemplated by it, or to its knowledge threatened against it; (f) as of the Effective Date, there are no suits, proceedings, judgments, rulings or orders by or before any court or any governmental authority that could materially adversely affect its ability to perform this Agreement, and (g) it has knowledge and experience in business matters that enable it to evaluate the merits and risks of entering into this Agreement.

3.
Additional Representations; Covenant to Update Information.  Customer represents to EESI that (a) each of the Facilities set forth on Exhibit “A” currently have and are projected to have throughout the Delivery Term a peak demand load in excess of 20 kW; (b) as of the Commencement Date, it shall not be a party or subject to any contract, agreement or other arrangement that may restrict, limit or otherwise interfere with the sale and purchase of Energy contemplated under this Agreement; (c) whenever EESI exercises an EESI Energy Sales Option, Customer shall purchase energy from EESI to satisfy the energy requirements of each Facility and shall not resell any portion of such energy to any third party; (d) it either (i) owns assets with a value in excess of ten million dollars ($10,000,000) or (ii) has a tangible net worth in excess of one million dollars ($1,000,000), in each case calculated according to generally accepted accounting principles consistently applied; and (e) it is a producer, processor, commercial user of, or merchant handling the commodity subject to this Agreement or the product or by-products thereof, and it has entered into this Agreement solely for non-speculative purposes related to its business as such; and (f) the information previously furnished to EESI by Customer regarding Customer’s business, the Facilities set forth in Exhibit “A” (including meter or account  numbers), historical and projected Energy usage, including applicable load factors, UDC rate classes and/or schedules, time of use and other UDC service information (“Customer Information”), which information formed, in substantial part, the basis for the calculation of the Energy Service Charge, was, to its knowledge, true and accurate in all material respects on the date furnished to EESI and on the Effective Date.  Customer shall update such Customer Information and furnish it to EESI upon reasonable request throughout the Term of this Agreement.

4.
Conditions and Modifications.  The Parties acknowledge that in order for EESI to effect the transactions contemplated by the Agreement:  (a) Customer must be allowed legally to purchase Energy from Competitive Suppliers, including EESI, and (b) EESI must be allowed legally to sell Energy to Customer without being deemed to be, or regulated as, a public utility under applicable Law.  In order to comply with the Parties’ objectives hereunder, it is further agreed that:  (i) if and to the extent that EESI elects to become the limited agent of Customer as described under “Limited Agency” below, EESI shall be entitled to execute agreements on behalf of Customer for certain services available to Customer as deemed reasonably necessary by EESI to effectively and economically implement this Agreement; and (ii) EESI may modify and/or supplement the provisions of this Agreement to include those specific terms and conditions that EESI deems reasonably necessary to implement this Agreement and otherwise comply with the Final Rules throughout the Term and Customer hereby agrees to enter into amendments to effect such modifications.  EESI shall prepare and attach any specific terms and conditions as an exhibit to this Agreement, provided that such terms and conditions shall not deny Customer the benefits and protections afforded Customer under this Agreement.  EESI shall not provide to Customer, and nothing in this Agreement shall be construed as the provision of, advice regarding the value or the advisability of trading in “commodity interests” as defined in the Commodity Exchange Act, 7 U.S.C. §§1-25 (“CEA”), including futures contracts and commodity options or any other activity which would cause EESI to be considered a commodity trading advisor under the CEA, legal, tax or accounting services or any other service not expressly provided for herein.

5.
Taxes.

(a)
Customer shall be responsible for, pay, and/or reimburse EESI for all Taxes and other charges imposed or levied by any taxing authority on or related to any Energy sold and/or delivered to Customer, all other services or property provided in connection therewith or pursuant to this Agreement, and any payments made under this Agreement or any Agreement related hereto to the extent such Taxes are from time-to-time customarily billed, imposed, or levied on or against such Energy, services, property, or payments; provided, however, that Customer shall not be responsible for any taxes imposed on the net income of EESI.  Each Party will and does hereby indemnify, release, defend and hold harmless the other Party from and against any and all liability for Taxes that are the responsibility of such Party pursuant to this Agreement.  Either Party, upon request of the other, will provide a certificate of exemption or other reasonably satisfactory evidence of exemption if either Party or any transaction hereunder is exempt from Taxes, and each Party will use reasonable efforts to (1) obtain and cooperate in obtaining any exemption or reduction of such taxes and (2) administer this Agreement and implement the provisions in accordance with the intent to minimize such taxes.  Customer will not be liable for any Tax for which a valid exemption certificate in a form acceptable to the applicable state or local taxing authorities is timely completed and timely furnished by Customer to EESI.  Customer may provide EESI additional reasonable tax instructions as are allowed by law (or will provide such if requested by EESI) including, but not limited to, Customer's accrual and payment of Taxes and/or special jurisdictional exemptions.  However, EESI will proceed on the assumption that any applicable Taxes are due unless and until Customer presents EESI satisfactory proof that Customer is entitled to any claimed exemption or reduction in Taxes.  Upon presentation of such proof, no retroactive adjustments will be made, but EESI will assign to Customer, to the extent assignable, any claims for refund EESI has with respect to any prior payments of Taxes.  EESI and Customer agree to cooperate with each other and provide such information to each as is reasonably necessary to facilitate the filing of any returns for taxes which are directly related to and imposed on the Products or Services to be provided under this Agreement.


(b)
During the term of this Agreement and for seven full calendar years thereafter, EESI, as the limited tax agent of Customer, shall retain on Customer's behalf possession of Customer's Tax records related to the Energy sold and/or delivered to Customer, all other services or property provided in connection therewith or pursuant to this Agreement, and any payments made under this Agreement or any Agreement related hereto (the “Tax Records”).  Customer shall have the right to inspect and make copies of these Tax Records during normal business hours, in connection with Tax returns, reports, audits and litigation with respect to such activities, services, materials, equipment, items or payments.  Should EESI or Customer become involved in an audit or contest with respect to sales, use, or other Taxes resulting from this Agreement, they shall cooperate in the defense of same. 

6.
Limited Agency.  If reasonably requested by EESI and only upon such request, Customer shall appoint EESI as its exclusive limited agent during the Delivery Term with respect to this Agreement (such appointment is irrevocable and is coupled with an interest hereunder) and in such event EESI may take such actions on behalf of Customer as may be reasonably necessary to implement this Agreement, including without limitation (a) making inquiries of Customer’s UDCs in Customer’s name for the purpose of obtaining current or historical information with respect to Customer’s billing, usage, load shape or profiles, and other similar data, and (b) pay Customer’s UDC electricity invoices as provided for in Section 5 of the Agreement; provided, however, that such actions shall not deny Customer the benefits and protections afforded Customer under this Agreement; and provided further that such limited agency shall not create or result in the imposition of any other duties of EESI to Customer, including any duties which may otherwise arise by operation of law.  Notwithstanding anything to the contrary in this Agreement, EESI shall not be liable to Customer except in cases of negligence or willful misconduct and only to the extent consistent with Section 15 of these General Terms and Conditions.

7.
Adverse Actions.  Customer covenants that on or after the Effective Date it shall not take, or cause or permit to be taken in any public forum (specifically including without limitation the California Public Utilities Commission), any act or omission that would in any way affect (a) EESI’s right or ability to (i) sell and deliver, or cause to be delivered, Energy to Customer or (ii) otherwise satisfy its obligations under this Agreement or (b) Customer’s right or ability to (i) purchase and receive, or cause to be received, Energy from EESI or (ii) otherwise satisfy its obligations under this Agreement.

8.
Early Termination.  If EESI or its activities hereunder become subject to regulation as a public utility under any Law to a greater or different extent than that existing on the Effective Date, then EESI may unilaterally terminate this Agreement upon at least thirty (30) days notice to Customer, without any obligation (whether payment or otherwise) or other liability to Customer, which termination shall be effective at 24:00 PPT on the last day of the Billing Cycle in which such notice period shall be satisfied. 

9.
Events of Default.  “Event of Default” means, with respect to a Party (the “Defaulting Party”):  (a) the failure by the Defaulting Party to make, when due, any undisputed payment required under this Agreement if such failure is not remedied within ten (10) Business Days after written notice of such failure is given to the Defaulting Party by the other Party (“Non-Defaulting Party”); or (b) any representation or warranty made by the Defaulting Party in this Agreement proves to have been false or misleading in any material respect when made or ceases to remain true during the Term; or (c) the failure by the Defaulting Party to perform any covenant set forth in this Agreement (other than the events that are otherwise specifically covered in a separate Event of Default) and such failure is not excused by Force Majeure or cured within thirty (30) days after written notice thereof to the Defaulting Party; or (d) the Defaulting Party:  (i) makes an assignment or any general arrangements for the benefit of creditors; (ii) files a petition or otherwise commence, authorize or acquiesce in the commencement of a proceeding or cause of action under any bankruptcy or similar law for the protection of creditors, or has such petition filed against it and such petition is not withdrawn or dismissed for sixty (60) Business Days after such filing; (iii) is unable to pay its debts as they fall due; or (iv) fails to establish, maintain, extend, or increase collateral in form and amount acceptable to the Non-Defaulting Party when required pursuant to this Agreement.

10.
Remedies Upon an Event of Default.
(a)
Early Termination Date.  If an Event of Default occurs with respect to a Defaulting Party at any time during the Term, then the Non-Defaulting Party shall have the right but not the obligation, for so long as the Event of Default is continuing, to (i) establish a date (which date shall be between five (5) and ten (10) Business Days after the Non-Defaulting Party delivers notice) on which this Agreement shall terminate (“Early Termination Date”), and (ii) withhold any payments due in respect of this Agreement; provided, however, that upon the occurrence of any Event of Default listed in subsection (d) under “Events of Default” above as it may apply to any Party, an Early Termination Date shall automatically occur, without notice, and without any other action by either Party as if an Early Termination Date had been declared immediately prior to such event.  If an Early Termination Date has occurred, then the Non-Defaulting Party shall in good faith calculate its damages (as set forth in clauses (b), (c) and (d) below) resulting from the termination of this Agreement.

(b)
Customer Defaults.  If an Event of Default occurs and the Non-Defaulting Party is EESI, then EESI’s damages shall be equal to the sum of the Costs plus the Losses, if any, determined by comparing (i) the net present value of a replacement contract calculated by using the equivalent quantities (including minimum purchase obligation) of Energy and relevant market prices for the remaining period of the Term either quoted by a bona fide third-party offer or which are reasonably expected to be available in the market under a replacement contract for this Agreement (“Replacement Contract”) to (ii) the net present value of this Agreement calculated by using the remaining period of the Term, Contract Quantity (based on the greater of the annualized minimum purchase obligation hereunder and Customer’s historical load for the 12 months immediately preceding the Early Termination Date (exclusive of any periods during which a Force Majeure event was in effect) under this Agreement had it not been terminated (the “Terminated Agreement”).  If an Early Termination Date occurs prior to the Commencement Date, then it shall be assumed that EESI would have commenced making Energy sales to Customer on the Early Termination Date.  For the purposes of determining net present value, future amounts shall be discounted by the then current Federal Funds Rate (near closing bid) as quoted in the Money Rates column of the Wall Street Journal.   Any calculations to be made under this Section 10 (b) shall initially be made by EESI and submitted to Customer for its review and approval.  If Customer disputes such calculations and the Parties are unable to resolve such dispute within five (5) Business Days, the matter shall be submitted to an arbitrator in accordance with these General Terms and Conditions. 

(c)
EESI Defaults.  If an Event of Default occurs and the Non-Defaulting Party is the Customer, then Customer’s damages shall be equal to the sum of the Costs plus the Losses, if any, determined by comparing the value of the Terminated Contract to the value of the Replacement Contract.  If the Early Termination Date occurs prior to the Commencement Date, then it shall be assumed that EESI would have commenced making Energy sales to Customer pursuant to this Agreement on the Early Termination Date.  For the purposes of determining net present value, future amounts shall be discounted by the then current Federal Funds Rate (near closing bid) as quoted in the Money Rates column of the Wall Street Journal.

(d)
Calculation and Payment.  To ascertain the market price of a Replacement Contract, the Non-Defaulting Party, or, if the Defaulting Party disputes such determination by the Non-Defaulting Party, an arbitrator chosen in accordance with these General Terms and Conditions, may consider, among other valuations, any or all of the settlement prices of NYMEX electricity futures contracts, quotations from leading dealers in Energy swap contracts and other bona fide third party offers, all adjusted for the remaining period of the Term and differences in transmission and distribution.  The Non-Defaulting Party, or an arbitrator as the case may be, shall determine the values of the Terminated Contract and the Replacement Contract in a commercially reasonable manner.  It is expressly agreed that a Party shall not be required to enter into a Replacement Contract in order to determine the Termination Payment (as hereafter defined).  The Non-Defaulting Party shall aggregate such damages and Costs with respect to this Agreement (determined as set forth above) into a single net amount and notify the Defaulting Party.  If the Non-Defaulting Party’s aggregate damages and Costs exceed its aggregate gains, the Defaulting Party shall, within fifteen (15) Business Days of receipt of such notice, pay (as liquidated damages for default hereunder and not as a penalty) the net amount (the “Termination Payment”) to the Non-Defaulting Party, which amount shall bear interest at the Interest Rate (compounded semi-annually) from the Early Termination Date until, but excluding, the date paid.  If the Non-Defaulting Party’s aggregate gains exceed its aggregate damages and Costs, if any, resulting from the termination of this Agreement, the amount of the Termination Payment shall be zero ($0).  If the Defaulting Party disagrees with the calculation of the Termination Payment, the issues shall be submitted to arbitration in accordance with the arbitration procedures set forth in these General Terms and Conditions and the resulting Termination Payment shall be due and payable within thirty (30) Business Days after the award.  At the time for payment of any amount due hereunder, each Party shall pay to the other Party all additional amounts payable by it pursuant to this Agreement, but all such amounts shall be netted and aggregated with any Termination Payment payable hereunder.

11.
Curtailment or Interruption.  Each Party shall comply with any and all curtailment or interruption orders, instructions, or similar notices by the applicable UDC or Transmission Provider requiring the interruption or curtailment of Energy usage at any Facility (a “Curtailment Notice”), and indemnify, defend and hold the other Party harmless from any and all Claims, noncompliance penalties, UDC or Transmission Provider penalties, and any other charges or expenses incurred by such other Party (including without limitation any Energy costs in excess of those provided for in this Agreement) associated with the indemnifying Party’s failure to strictly comply with such Curtailment Notice within the time prescribed in such Curtailment Notice.

12.
Assignment.  Except as provided in the following sentence, neither Party shall, directly or indirectly, transfer or assign this Agreement or any of its rights or obligations hereunder without the prior written consent of the other Party, which consent may be withheld or granted at the reasonable discretion of the other Party.  EESI may, without the consent of Customer, (a) transfer, sell, pledge, encumber or assign this Agreement or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements; (b) transfer or assign this Agreement to an affiliate of EESI; or (c) transfer or assign this Agreement to any person or entity succeeding to all or substantially all of the assets of EESI; provided however, that in the case of clause (b) or (c) above, any such assignee shall (i) agree in writing to be bound by the terms and conditions hereof, and (ii) not have a credit rating lower than EESI’s credit rating as of the Effective Date.

13.
Binding Effect.  This Agreement shall inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns.

14.
Force Majeure.  If either Party is rendered unable by Force Majeure to carry out, in whole or part, its obligations under this Agreement and such Party gives notice and full details (to the extent then known) of the event to the other Party as soon as practicable after the occurrence of the event, then during the pendency of any delay occasioned by such Force Majeure event but for no longer period, the obligations of the Party affected by such Force Majeure event (other than the obligation to make payments then due or becoming due with respect to performance prior to such Force Majeure event, including Customer’s payments in respect of minimum purchase obligations) shall be suspended to the extent reasonably required by such delay.  The Party affected by the Force Majeure shall use all reasonable efforts to remedy any delay or failure of performance occasioned by such Force Majeure.

15.
Limitation of Remedies, Liability and Damages.  The Parties confirm that the express remedies and measures of damages provided in this Agreement shall be the sole and exclusive remedy, and all other remedies at law or in equity are hereby irrevocably waived.  The obligor’s liability shall be limited to direct actual damages only, and in no event shall any Party be liable for consequential, incidental, punitive, exemplary, or indirect damages, lost profits, or other business interruption damages, by statute, in tort or contract, under any indemnity provision, or otherwise.  To the extent that any damages required to be paid under this Agreement are liquidated, the Parties acknowledge that such damages are difficult or impossible to determine, otherwise obtaining an adequate remedy is inconvenient, and the liquidated damages constitute a reasonable approximation of the harm or loss.  The Parties hereby irrevocably waive any right to specific performance of this Agreement.

16.
Duty to Mitigate.  Each Party shall use commercially reasonable efforts to minimize any damages it may incur as a result of the other Party’s performance or non-performance of this Agreement.

17.
U.C.C.  Except as otherwise provided for in this Agreement, the provisions of the California Uniform Commercial Code (“UCC”) shall be deemed to apply to this Agreement and Energy shall be deemed to be a “good” for purposes of the UCC.  EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, EESI EXPRESSLY NEGATES ANY OTHER REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.
18. Confidentiality.  Neither Party shall disclose the terms of this Agreement to any third party (other than the Party’s and its 

affiliates’ employees, lenders, counsel or accountants who have agreed to keep such terms confidential), except in order to comply with any applicable Law or exchange rule; provided, however, that each Party (except with respect to tax matters) shall notify the other Party of any proceeding of which it is aware which may result in disclosure.  The Parties shall be entitled to all remedies available at law in accordance with provisions of Section 19 (Arbitration) or in equity to enforce or seek relief in connection with this obligation; provided, all monetary damages shall be limited to actual direct damages.

19.
Arbitration.  Any dispute or need for interpretation arising out of this Agreement shall be submitted to binding arbitration by one (1) arbitrator who has not previously been employed by either Party and who does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  The selection of such arbitrator shall either be as mutually agreed by the Parties within thirty (30) days after written notice from either Party requesting arbitration, or failing agreement, such arbitrator shall be selected under the expedited rules of the American Arbitration Association.  Either Party may initiate arbitration by written notice to the other Party and the arbitration shall be conducted according to the following:  (a) the arbitrator shall be limited to selecting only one of the two proposals submitted by the Parties; (b) each Party shall bear in equal proportion the cost of the arbitrator and the hearing; (c) the Party whose proposal is not selected by the arbitrator shall be responsible for the expenses and attorneys’ fees of the other Party; and (d) evidence concerning the financial position or organizational makeup of the Parties, any offer made or the details of any negotiations prior to arbitration, and the cost to the Parties of their representatives and counsel shall not be permitted.  Any binding arbitration shall take place in San Francisco, California. The Parties shall comply, and any such dispute or interpretation shall be resolved in accordance, with the decision of the arbitrator. Any Party that has complied with such ruling of the arbitrator, and the terms of this agreement (including such terms as interpreted by such arbitrator), shall have the right to seek adjudication of the disputed matter, other than any of the arbitrator's decisions regarding (i) methods of calculation for amounts in the agreement, or (ii) the sharing or award of costs, expenses and award of attorneys' fees for the arbitration, before any proper court within thirty (30) Business Days of a final ruling by the arbitrator.  Upon final resolution of  an issue by such court, the decision of the court  as to any such issue shall supercede any prior decision of the arbitrator on the same issue.  
20.
Acknowledgment of Arbitration.  Each Party understands and agrees that it shall not be able to bring an lawsuit concerning any dispute that may arise under this Agreement which is covered by binding arbitration pursuant to Section 19 (Arbitration) of these General Terms and Conditions, other than to compel arbitration or to enforce an arbitration award.

21.
Governing Law.  THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAW OF THE STATE OF CALIFORNIA, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS.

22.
Non-Waiver.  No waiver by any Party of any one or more defaults by the other Party in the performance of any of the provisions of this Agreement shall be construed as a waiver of any other default or defaults whether of a like kind or different nature.

23.
Severability.  Except as otherwise stated herein, any provision or article declared or rendered unlawful by a court of law or regulatory agency with jurisdiction over the Parties, or deemed unlawful because of a statutory change, shall not otherwise affect the lawful obligations that arise under this Agreement, and the Parties shall negotiate in good faith to replace the invalid provision or article.

24.
Headings.  The headings used for the sections and articles herein are for convenience and reference purposes only and shall in no way affect the meaning or interpretation of the provisions of this Agreement.  The term “including” when used in this Agreement shall be by way of example and shall not be considered in any way to be in limitation, and means “including, without limitation.”

25.
Winding Up Arrangements.  Upon expiration of the Parties’ obligations under this Agreement, any monies, penalties or other charges due and owing EESI shall be paid and any refunds due Customer made within sixty (60) days of such expiration.  All indemnity and confidentiality obligations shall survive termination of this Agreement.  The Parties’ obligations provided in this Agreement shall remain in effect for the purpose of complying with this Section 25.

26.
No Third Party Beneficiaries.  Subject to the provisions of Section 12 (Assignment) of these General Terms and Conditions, nothing in this Agreement shall provide any benefit to any third party or entitle any third party to any claim, cause of action, remedy or right of any kind, it being the intent of the Parties that this Agreement shall not be construed as a third party beneficiary contract.

27.
No Joint Venture.  EESI and Customer agree that in performing this Agreement, EESI shall be acting as an independent contractor and nothing in this Agreement shall be construed to constitute or imply a joint venture, partnership or association or the creation or existence of any fiduciary duty, or similar obligation or liability between EESI and Customer.

EXHIBIT “A”

LIST OF FACILITIES

Account #
Meter #
Over 50 KW

PGE



BNR5702202
69652T
Y

CRB0439654
4521R0
Y

CVV6182501
2550R3
Y

FRN2445602
06161R
Y

HJK3456663
1579R5 
N

HJK3456671
5463R0
Y

HJK3456806
8960R2 
N

LPK6508711
1615R8 
Y

NVP3250302
92677R 
N

NVP3250352
0656R8 
Y

SJG1475102
0523R8
Y

SJQ7740682
9539R9
Y

TVP0958301
3615R4
Y





SCE



68-44-595-5133-02
PO376-001165 
Y

66-33-270-2044-09
PO726-005368 
Y

64-29-196-1054-01
PO376-001007 
Y

68-46-922-2491-01
PO714-009993 
Y

52-48-043-5370-01
PO726-006175 
Y

54-31-196-6702-01
XPO676-001405
Y

59-34-474-8471-01
PO264-016656 
Y

55-39-847-6481-02
PO276-013413 
Y

58-44-587-0010-01
PO376-003432 
Y

53-49-040-5430-01
PO826-011534 
Y

66-43-132-4074-01
PO826-009701 
Y

55-30-711-0065-01
PO376-002879 
Y

55-30-711-0062-05
PO726-005831 
Y





SDG&E



2001239052
1466124
Y

3643717456
1475487
Y

4655373107
1477082
Y

9876231701
606718
N

FACILITY IDENTIFICATION CARD
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EXHIBIT B

NOTICES

EESI

NOTICES AND





BILLING AND
CORRESPONDENCE:



ACCOUNTING MATTERS:



PAYMENTS:

Enron Energy Services, Inc.


Enron Energy Services, Inc.


Citibank NY

1400 Smith Street (77002)



P. O. Box 791





Enron Energy Services, Inc.

P.O. Box 4428





Dublin, OH  43017




ABA #:  021-000-089

Houston, Texas  77210-4428











Account #:  4074-1022

Attn.:
General Counsel



Tel:
(800) 837 9584

Fax:
(713) 646 2379




Fax:
(614) 761-7117

CUSTOMER

Gart Sports Company



Gart Sports Company

1000 Broadway





1000 Broadway

Denver, CO  80203




Denver, CO  80203

Attention: David Frieder



Attention: David Frieder

Tel: 303-864-2979




Tel: 303-864-2979

Fax: 303-832-4738




Fax: 303-832-4738
EXHIBIT C

FORM OF EESI OPTION EXERCISE NOTICE

Reference is made to the Electric Energy Sales Agreement between EESI and Customer dated [insert Effective Date] (the "Agreement").  Capitalized terms used herein have the meanings as set forth in the Agreement.  

This EESI Option Exercise Notice shall constitute EESI’s election to sell to Customer electric energy requirements for the Facilities described in Table 1 below effective as of the date identified for each such Facility in Table 1.

Table 1

Facility Account #


Meter #
Percentage of Customer's Requirements to be Supplied
Date Option Exercise Notice becomes effective






[insert Facility identifier]
[insert Meter #]


















SPECIAL TERMS AND CONDITIONS

1.
Metering.
(a)
Purchase and Installation.  To the extent required under the Final Rules in order for Customer to be permitted to purchase Energy from EESI, Customer shall purchase for each Facility a meter or meters (the “Meters”) at the price identified in Schedule C-1 attached to and made a part of this Option Exercise Notice; provided, however, that subject to the provisions of Section 1(b), the cost for purchase and installation of Meters for the Facilities listed on Exhibit A as of the Effective Date shall be zero ($0).  EESI shall install the Meter(s), including software, if applicable, for each Facility to the extent required under the Final Rules to permit Customer to purchase and EESI to sell energy at such Facility.

(b)
Other Meter Charges and Customer Cooperation.
(i)
The charges for Meter maintenance, reading, and billing for each Facility are set forth on Schedule C-1; provided, however, that the cost for Meter maintenance, reading, and billing for the Facilities listed on Exhibit A as of the Effective Date shall be zero ($0).

(ii)
For each Facility which prior to the Effective Date was being served by a Competitive Supplier and being metered by a Meter that was not owned and installed by the applicable UDC (each a “Competitive Supplier Meter”), Customer shall pay to EESI a transition and setup charge of One Hundred Dollars ($100) per each such Competitive Supplier Meter at such Facility.

(iii)
For each Facility which prior to the Effective Date was being served by a Competitive Supplier and being metered by a Competitive Supplier Meter, if such Competitive Supplier Meter requires recalibration, reprogramming, or recertification in order for such Competitive Supplier Meter to comply with the Final Rules, then Customer shall pay to EESI, in addition to the charge set forth in Section 8(b)(i), a recertification charge of Two Hundred Dollars ($200) per each such Competitive Supplier Meter at such Facility that requires recalibration, reprogramming, or recertification.

(iv)
If any Competitive Supplier Meter cannot be recalibrated, recertified, or reprogrammed at a reasonable cost, or if such Competitive Supplier Meter is non-operational and/or cannot be repaired at a reasonable cost, EESI shall replace such Competitive Supplier Meter with an EESI Meter at the cost set forth in Schedule C-1.

(v)
Customer shall use all reasonable efforts to cooperate with EESI to allow for EESI’s timely installation, maintenance, and replacement of metering equipment, including without limitation reasonable access to all Facilities seven (7) days per week for Meter installation and at all reasonable times thereafter for Meter maintenance activities; provided, however, that if granting such access to EESI during any period outside of any such Facility’s normal operating hours Customer would unreasonably and adversely interfere with Customers operations, or otherwise significantly inconvenience Customer, then Customer shall provide EESI with access to the affected Facility or Facilities  as soon as reasonably practicable.

(vi)
For the purposes of complying with applicable meter certification rules, Customer shall use its best efforts to provide EESI with the historical maintenance records for each of Customer’s existing Competitive Supplier Meters within sixty (60) days of the date on which Customer is authorized by the UDC to purchase Energy from EESI for the Facility at which such Meter is installed. 

(c)
Meter Maintenance.  EESI agrees that the Meter(s) installed by EESI shall be maintained throughout the Term of this Agreement in accordance with all applicable Final Rules, including periodic testing and calibration; provided, however, that:

(i)
EESI shall not be liable for any costs or expenses which occur subsequent to the original installation of a Meter and which are due to (aa) the acts or omissions of Customer, its affiliates, or any owner or tenant of the Facility where the Meter is installed, or any other third party, (bb) any service upgrades at such Facility (including without limitation costs associated with troubleshooting calls and Meter installation, replacement or upgraded Meters, manual meter reading, or account re-implementation or re-setup); or (cc) any additional Meter installation and maintenance costs associated with an electric service account being reclassified from a <50kW account to a >50kW account;

(ii)
EESI shall not be liable for any costs or expenses associated with the maintenance, repair, or replacement of any Competitive Supplier Meters, which costs and expenses shall be the sole responsibility of Customer; and

(iii)
with respect to each Facility following the expiration of the Term of the Agreement Customer shall be solely responsible for all costs associated with the conversion, if any, of any Meters to allow for data retrieval and any associated reporting by the applicable UDC or Competitive Supplier.

(d)
Title Transfer and Meter Warranty and Disclaimer  Title to and ownership of the Meter(s) shall transfer to Customer upon the completion of the installation of such Meter(s).  EESI warrants that the Meter(s) installed by EESI shall comply with and perform in accordance with all applicable Final Rules during the Term of this Agreement.

Except for a warranty of clear title and the warranty described in this Section 1(d), all Meters purchased by Customer are expressly accepted by Customer in their “AS IS, WHERE IS” CONDITION AND WITHOUT WARRANTY OF ANY KIND, STATUTORY, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF FITNESS FOR ANY PARTICULAR PURPOSE OR USE, ANY AND ALL SUCH WARRANTIES BEING HEREBY EXPRESSLY DISCLAIMED BY EESI.

(e)
Telephone Lines.  If telephone based Meter(s) are required at a Facility, then Customer shall supply a dedicated telephone line installed within six (6) inches from the Meter hardware, including a three (3) foot coil of telephone wire for connection to each Meter.  The telephone line must be operational at the time of installation by EESI of the Meter(s).  All costs of installation and maintenance of telephone lines shall be paid for solely by Customer.

(f)
Sublicense Acceptance.  All Meter(s) purchased by Customer from EESI are expressly accepted by Customer subject to the terms and conditions of the Software Sublicense Agreement attached as Schedule C-2 to this Option Exercise Notice.

(g)
Pulse Output Charges. If a pulse output is required to interface with Customer’s energy management system, then Customer shall pay EESI an additional monthly fee of twenty-five dollars ($25.00) per wireless Meter, and no charge for phone based Meters.  If Customer desires to collect a pulse output from any meter which as of the Effective Date is not equipped for pulse output, then all costs to install and maintain the appropriate equipment (e.g., isolation relays and pulse equipment) shall be at Customer’s sole cost and expense.
[Remainder of page left intentionally blank]

This EESI Option Exercise Notice is being provided pursuant to and in accordance with the Agreement and constitutes part of and is subject to all of the terms and provisions of such Agreement.  Please obtain the execution of this Notice by an authorized representative of Customer and return an executed original to EESI.  No modifications or alterations to the terms of this Notice shall have any force and effect unless initialed by both Parties.

ENRON ENERGY SERVICES, INC.




[CUSTOMER] 

By: 
[NOT FOR EXECUTION]






By: 
[NOT FOR EXECUTION]


Name: 











Name: 








Title: 











Title: 








Schedule C-1

Price Per Meter: 
Number of Meters
Wireless
Phone Based
0-10
$1,365.00/per meter
$600.00

10 +
$1,200.00/per meter
$560.00

Installation (one-time charge per meter):
San Diego Area
$110.00
$250.00

Central California (Los Angeles area)
$150.00
$150.00

Northern California (San Francisco area)
$180.00
$200.00

Monthly Operating Charges:
Meter Reading/Billing
$16.00
$41.00

Maintenance
$  9.00
$  9.00
Total
$25.00/month
$50.00/month

Pulse Output Charges (If required to interface with Customer’s energy management system):
Pulse Output Charge




$25.00 per wireless Meter.

Taxes
The prices quoted above are exclusive of sales or other applicable taxes on the stated charges, and all applicable taxes will be payable by Customer on a passthrough basis.

Schedule C-2

Form of Sublicense Agreement for Transfer of Wireless Metering Systems 
Enron Energy Services, Inc. ("EESI") and [Customer] (“Customer") agree that the following terms and conditions will govern the sublicensing by EESI to Customer of any and all software programs ("Software") contained in the electricity meter systems transferred to Customer by EESI (the "Meter Systems") as of the date hereof.
Customer hereby acknowledges and agrees that this Sublicense is personal, revocable, non-exclusive and non-transferable.  Customer cannot sell, lend, lease, or otherwise transfer the Software to a third party without first obtaining EESI’s written authorization.  On any copy or modification Customer makes of or to the Software, Customer must reproduce and include the copyright or other proprietary rights notices originally contained on the Software.  Customer may not reverse compile or disassemble the Software under any circumstance.

If Customer edits, translates, enhances or otherwise modifies any machine readable portion of the Software for Customer’ own use, EESI shall have no warranty or other  obligations to Customer for the modified software or any responsibility for its compatibility with any hardware or software.

The Sublicense granted to Customer will begin on the day the Meter Systems are transferred to Customer and will continue until said Sublicense is terminated by EESI, if ever, as a result of Customer violation of the terms hereof (it being understood that this Sublicense shall be permanent so long as Customer does not violate the terms hereof.


IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed in multiple originals on this __ day of ___________, 2000.

ENRON ENERGY SERVICES, INC.






[CUSTOMER]

By: 
[NOT FOR EXECUTION]








By: 
[NOT FOR EXECUTION]


Name: 













Name: 








Title: 













Title: 






















EXHIBIT D

                                                                                   Power Content Label

ENERGY RESOURCES
Earth Smart BIZMIX* (projected)
1999 CA POWER MIX***



Eligible Renewable
17%
12%



  - Biomass & Waste
 - 
2%



  - Geothermal
 - 
5%



  - Small Hydroelectric
 - 
3%



  - Solar
 - 
<1%

Projected 2000 Portfolio Mix for Earth Smart BIZMIX Power

  - Wind
 - 
2%



Coal
 ** 
21%



Large Hydroelectric
 ** 
20%



Natural Gas
 ** 
30%



Nuclear
 ** 
15%



Other
 ** 
<1%



TOTAL
100%
100%



*100% of the Earth Smart BIZMIX product is specifically purchased from individual suppliers.


** The balance of the Earth Smart BIZMIX product is comprised of the CA Power Mix.


*** Percentages are estimated annually by the California Energy Commission based 

the electricity sold to California consumers during the previous year.  For specific 

information about the Earth Smart BIZMIX product, contact Enron Energy Services.  

For general information about the Power Content Label, contact the California 

Energy Commission at 1-800-555-7794 or log on at www.energy.ca.gov/consumer.


EESI OPTION EXERCISE NOTICE 

Reference is made to the Electric Energy Sales Agreement between EESI and Customer dated October 16th, 2000 (the "Agreement").  Capitalized terms used herein have the meanings as set forth in the Agreement.  

This EESI Option Exercise Notice shall constitute EESI’s election to sell to Customer electric energy requirements for the Facilities described in Table 1 below effective as of the date identified for each such Facility in Table 1.

                                                                                   TABLE 1

Facility Account #
Meter #
Percentage of Customer's Requirements to be Supplied
Date Option Exercise Notice becomes effective

PGE




BNR5702202
69652T
100%
12/1/2000

CRB0439654
4521R0
100%
12/1/2000

CVV6182501
2550R3
100%
12/1/2000

FRN2445602
06161R
100%
12/1/2000

HJK3456663
1579R5 
100%
12/1/2000

HJK3456671
5463R0
100%
12/1/2000

HJK3456806
8960R2 
100%
12/1/2000

LPK6508711
1615R8 
100%
12/1/2000

NVP3250302
92677R 
100%
12/1/2000

NVP3250352
0656R8 
100%
12/1/2000

SJG1475102
0523R8
100%
12/1/2000

SJQ7740682
9539R9
100%
12/1/2000

TVP0958301
3615R4
100%
12/1/2000






SCE




68-44-595-5133-02
PO376-001165 
100%
12/1/2000

66-33-270-2044-09
PO726-005368 
100%
12/1/2000

64-29-196-1054-01
PO376-001007 
100%
12/1/2000

68-46-922-2491-01
PO714-009993 
100%
12/1/2000

52-48-043-5370-01
PO726-006175 
100%
12/1/2000

54-31-196-6702-01
XPO676-001405
100%
12/1/2000

59-34-474-8471-01
PO264-016656 
100%
12/1/2000

55-39-847-6481-02
PO276-013413 
100%
12/1/2000

58-44-587-0010-01
PO376-003432 
100%
12/1/2000

53-49-040-5430-01
PO826-011534 
100%
12/1/2000

66-43-132-4074-01
PO826-009701 
100%
12/1/2000

55-30-711-0065-01
PO376-002879 
100%
12/1/2000

55-30-711-0062-05
PO726-005831 
100%
12/1/2000






SDG&E




2001239052
1466124
100%
12/1/2000

3643717456
1475487
100%
12/1/2000

4655373107
1477082
100%
12/1/2000

9876231701
606718
100%
12/1/2000

SPECIAL TERMS AND CONDITIONS

1.
Metering.
(a)
Purchase and Installation.  To the extent required under the Final Rules in order for Customer to be permitted to purchase Energy from EESI, Customer shall purchase for each Facility a meter or meters (the “Meters”) at the price identified in Schedule C-1 attached to and made a part of this Option Exercise Notice; provided, however, that subject to the provisions of Section 1(b), the cost for purchase and installation of Meters for the Facilities listed on Exhibit A as of the Effective Date shall be zero ($0).  EESI shall install the Meter(s), including software, if applicable, for each Facility to the extent required under the Final Rules to permit Customer to purchase and EESI to sell energy at such Facility.

(b)
Other Meter Charges and Customer Cooperation.
(i)
The charges for Meter maintenance, reading, and billing for each Facility are set forth on Schedule C-1; provided, however, that the cost for Meter maintenance, reading, and billing for the Facilities listed on Exhibit A as of the Effective Date shall be zero ($0).

(ii)
For each Facility which prior to the Effective Date was being served by a Competitive Supplier and being metered by a Meter that was not owned and installed by the applicable UDC (each a “Competitive Supplier Meter”), Customer shall pay to EESI a transition and setup charge of One Hundred Dollars ($100) per each such Competitive Supplier Meter at such Facility.

(iii)
For each Facility which prior to the Effective Date was being served by a Competitive Supplier and being metered by a Competitive Supplier Meter, if such Competitive Supplier Meter requires recalibration, reprogramming, or recertification in order for such Competitive Supplier Meter to comply with the Final Rules, then Customer shall pay to EESI, in addition to the charge set forth in Section 8(b)(i), a recertification charge of Two Hundred Dollars ($200) per each such Competitive Supplier Meter at such Facility that requires recalibration, reprogramming, or recertification.

(iv)
If any Competitive Supplier Meter cannot be recalibrated, recertified, or reprogrammed at a reasonable cost, or if such Competitive Supplier Meter is non-operational and/or cannot be repaired at a reasonable cost, EESI shall replace such Competitive Supplier Meter with an EESI Meter at the cost set forth in Schedule C-1.

(v)
Customer shall use all reasonable efforts to cooperate with EESI to allow for EESI’s timely installation, maintenance, and replacement of metering equipment, including without limitation reasonable access to all Facilities seven (7) days per week for Meter installation and at all reasonable times thereafter for Meter maintenance activities; provided, however, that if granting such access to EESI during any period outside of any such Facility’s normal operating hours Customer would unreasonably and adversely interfere with Customers operations, or otherwise significantly inconvenience Customer, then Customer shall provide EESI with access to the affected Facility or Facilities  as soon as reasonably practicable.

(vi)
For the purposes of complying with applicable meter certification rules, Customer shall use its best efforts to provide EESI with the historical maintenance records for each of Customer’s existing Competitive Supplier Meters within sixty (60) days of the date on which Customer is authorized by the UDC to purchase Energy from EESI for the Facility at which such Meter is installed. 

(c)
Meter Maintenance.  EESI agrees that the Meter(s) installed by EESI shall be maintained throughout the Term of this Agreement in accordance with all applicable Final Rules, including periodic testing and calibration; provided, however, that:

(i)
EESI shall not be liable for any costs or expenses which occur subsequent to the original installation of a Meter and which are due to (aa) the acts or omissions of Customer, its affiliates, or any owner or tenant of the Facility where the Meter is installed, or any other third party, (bb) any service upgrades at such Facility (including without limitation costs associated with troubleshooting calls and Meter installation, replacement or upgraded Meters, manual meter reading, or account re-implementation or re-setup); or (cc) any additional Meter installation and maintenance costs associated with an electric service account being reclassified from a <50kW account to a >50kW account;

(ii)
EESI shall not be liable for any costs or expenses associated with the maintenance, repair, or replacement of any Competitive Supplier Meters, which costs and expenses shall be the sole responsibility of Customer; and

(iii)
with respect to each Facility following the expiration of the Term of the Agreement Customer shall be solely responsible for all costs associated with the conversion, if any, of any Meters to allow for data retrieval and any associated reporting by the applicable UDC or Competitive Supplier.

(d)
Title Transfer and Meter Warranty and Disclaimer  Title to and ownership of the Meter(s) shall transfer to Customer upon the completion of the installation of such Meter(s).  EESI warrants that the Meter(s) installed by EESI shall comply with and perform in accordance with all applicable Final Rules during the Term of this Agreement.

Except for a warranty of clear title and the warranty described in this Section 1(d), all Meters purchased by Customer are expressly accepted by Customer in their “AS IS, WHERE IS” CONDITION AND WITHOUT WARRANTY OF ANY KIND, STATUTORY, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO ANY WARRANTY OF FITNESS FOR ANY PARTICULAR PURPOSE OR USE, ANY AND ALL SUCH WARRANTIES BEING HEREBY EXPRESSLY DISCLAIMED BY EESI.

(e)
Telephone Lines.  If telephone based Meter(s) are required at a Facility, then Customer shall supply a dedicated telephone line installed within six (6) inches from the Meter hardware, including a three (3) foot coil of telephone wire for connection to each Meter.  The telephone line must be operational at the time of installation by EESI of the Meter(s).  All costs of installation and maintenance of telephone lines shall be paid for solely by Customer.

(f)
Sublicense Acceptance.  All Meter(s) purchased by Customer from EESI are expressly accepted by Customer subject to the terms and conditions of the Software Sublicense Agreement attached as Schedule C-2 to this Option Exercise Notice.

(g)
Pulse Output Charges. If a pulse output is required to interface with Customer’s energy management system, then Customer shall pay EESI an additional monthly fee of twenty-five dollars ($25.00) per wireless Meter, and no charge for phone based Meters.  If Customer desires to collect a pulse output from any meter which as of the Effective Date is not equipped for pulse output, then all costs to install and maintain the appropriate equipment (e.g., isolation relays and pulse equipment) shall be at Customer’s sole cost and expense.
[Remainder of page left intentionally blank]

This EESI Option Exercise Notice is being provided pursuant to and in accordance with the Agreement and constitutes part of and is subject to all of the terms and provisions of such Agreement.  Please obtain the execution of this Notice by an authorized representative of Customer and return an executed original to EESI.  No modifications or alterations to the terms of this Notice shall have any force and effect unless initialed by both Parties.

ENRON ENERGY SERVICES, INC.




GART SPORTING GOODS COMPANY

By: 












By: 








Name: 











Name: Nesa E. Hassanein




Title: 











Title: Senior Vice President and General Counsel

Schedule C-1

Price Per Meter: 
Number of Meters
Wireless
Phone Based
0-10
$1,365.00/per meter
$600.00

10 +
$1,200.00/per meter
$560.00

Installation (one-time charge per meter):
San Diego Area
$110.00
$250.00

Central California (Los Angeles area)
$150.00
$150.00

Northern California (San Francisco area)
$180.00
$200.00

Monthly Operating Charges:
Meter Reading/Billing
$16.00
$41.00

Maintenance
$  9.00
$  9.00
Total
$25.00/month
$50.00/month

Pulse Output Charges (If required to interface with Customer’s energy management system):
Pulse Output Charge




$25.00 per wireless Meter.

Taxes
The prices quoted above are exclusive of sales or other applicable taxes on the stated charges, and all applicable taxes will be payable by Customer on a passthrough basis.

Schedule C-2

Form of Sublicense Agreement for Transfer of Wireless Metering Systems 
Enron Energy Services, Inc. ("EESI") and [Customer] (“Customer") agree that the following terms and conditions will govern the sublicensing by EESI to Customer of any and all software programs ("Software") contained in the electricity meter systems transferred to Customer by EESI (the "Meter Systems") as of the date hereof.

Customer hereby acknowledges and agrees that this Sublicense is personal, revocable, non-exclusive and non-transferable.  Customer cannot sell, lend, lease, or otherwise transfer the Software to a third party without first obtaining EESI’s written authorization.  On any copy or modification Customer makes of or to the Software, Customer must reproduce and include the copyright or other proprietary rights notices originally contained on the Software.  Customer may not reverse compile or disassemble the Software under any circumstance.

If Customer edits, translates, enhances or otherwise modifies any machine readable portion of the Software for Customer’ own use, EESI shall have no warranty or other  obligations to Customer for the modified software or any responsibility for its compatibility with any hardware or software.

The Sublicense granted to Customer will begin on the day the Meter Systems are transferred to Customer and will continue until said Sublicense is terminated by EESI, if ever, as a result of Customer violation of the terms hereof (it being understood that this Sublicense shall be permanent so long as Customer does not violate the terms hereof.


IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed in multiple originals on this 16th day of October, 2000.

ENRON ENERGY SERVICES, INC.






GART SPORTING GOODS COMPANY

By: 














By: 








Name: 













Name: Nesa E. Hassanein




Title: 













Title: Senior Vice President and General Counsel
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FACILITY IDENTIFICATION CARD





California Direct Access Customer





Electric Service Agreement�
�






CUSTOMER INFORMATION





�
�
�
�
�
�
Customer�
�
�
Customer:�
Full Legal Name:�
______________________________�
�
Representative:�
______________________________�
�
�
�
�
�
�
Sales�
�
�
Customer�
�
�
�
Representative:�
______________________________�
�
Telephone No.:�
______________________________�
�
�
�
�
�
Entity:�
Check One:�
( Corporation or  Limited Liability Corporation�
�
( Non Profit Corporation�
�
�
�
�
�
�
�
�
( Sole Proprietor SSN: ___________�
�
( Limited Partnership�
�
( General Partnership�
�
�
�
�
�
Location:�
Billing Address:�
										�
�
�
�
�
Street�
�
City�
�
County�
�
State�
�
Zip�
�
�
�
Billing �
�
�
�
Contact Name:�
________________________________________________________________________________�
�
�
�
�
�
�
Telephone #:�
______________________________�
�
Facsimile #:�
______________________________�
�
�
�
�
�
Billing:�
Check One:�
( Individually by Site�
�
( Summary for all Sites�
�
�
�
�
�
�
Facility:�
Specify Number:�
______________________________�
�
�
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FACILITY IDENTIFICATION CARD





California Direct Access Customer - Electric Service Agreement





UTILITY: _________________________�
�









FACILITY INFORMATION


�
�
Facility:�
Facility Name:�
______________________________�
�
Facility Contact:�
_____________________________�
�
�
�
�
�
�
Service Address:�
________________________________________________________________________________�
�
�
�
�
Street�
�
City�
�
County�
�
State�
�
Zip�
�
�
�
�
�
�
�
Account #:�
_______________________________�
�
Meter #:�
________________________________�
�
�
�
�
�
�
Store #:�
___________________________�
�
Facility Telephone #:�
___________________________�
�
�
(if applicable)�
�
�
�
�
�
�
ESP:�
Please specify:�
________________________________________________________________________________�
�
�
(if applicable)�
�
�
�
�
�
�
Rate:�
Specify Class:�
________________________________________________________________________________�
�
�
�
�
�
Meter�
�
�
�
Owner:�
Check One:�
( Owned By Customer�
�
( Owned by EES�
�
�
�
�
�
�
Meter�
�
�
�
Location:�
Check One:�
( Inside The Facility�
�
( Outside The Facility�
�
�
�
�
�
�
State�
�
�
�
Region�
Check One:�
( Northern Region�
�
( Southern Region�
�
�



FACILITY INFORMATION


�
�
Facility:�
Facility Name:�
______________________________�
�
Facility Contact:�
_____________________________�
�
�
�
�
�
�
Service Address:�
________________________________________________________________________________�
�
�
�
�
Street�
�
City�
�
County�
�
State�
�
Zip�
�
�
�
�
�
�
�
Account #:�
_______________________________�
�
Meter #:�
________________________________�
�
�
�
�
�
�
Store #:�
___________________________�
�
Facility Telephone #:�
___________________________�
�
�
(if applicable)�
�
�
�
�
�
�
ESP:�
Please specify:�
________________________________________________________________________________�
�
�
(if applicable)�
�
�
�
�
�
�
Rate:�
Specify Class:�
________________________________________________________________________________�
�
�
�
�
�
Meter�
�
�
�
Owner:�
Check One:�
( Owned By Customer�
�
( Owned by EES�
�
�
�
�
�
�
Meter�
�
�
�
Location:�
Check One:�
( Inside The Facility�
�
( Outside The Facility�
�
�
�
�
�
�
State�
�
�
�
Region�
Check One:�
( Northern Region�
�
( Southern Region�
�
�



NOTE: PLEASE USE A SEPARATE PACILITY IDENTIFICATION CARD SHEET FOR EACH UDC
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