SPECIAL PROVISION

This Special Provision page is attached to and made part of that certain Base Contract For Short-Term Sale and Purchase of Natural Gas between OGE Energy Resources, Inc. and enovate, L.L.C.
1.
In order to clarify the intentions of both Parties in Section 1.3, delete the third sentence in its entirety and replace it with the following:  If there are any material differences between timely sent Transaction Confirmations governing the same transaction, then the oral agreement reached under Section 1.2 shall be controlling and satisfy the statute of frauds. 

2.
The first sentence of Section 7.2 shall be deleted and replaced with the following:

Buyer shall remit the amount due in the manner specified in the Base contract, in immediately available funds, on or before the Payment Date; provided that if the Payment Date is not a Business Day, payment is due on the next Business Day following that date.

3.
Section 11.2 is deleted in its entirety and the following new Section 11.2 is inserted in its place:

“11.2 Force Majeure means an event not anticipated as of the date hereof, which is not within the reasonable control of the Party, or in the case of third party obligations or facilities, the third party, claiming sus​pension, and which by the exercise of due diligence such Party, or third party, is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute performance therefore; provided, neither (i) the loss of Buyer's markets nor Buyer's inability economically to use or resell Gas purchased hereunder nor (ii) the loss or failure of Seller's Gas supply, including, without limitation, depletion of reserves or other failure of production, nor Seller's ability to sell Gas to a market at a more advantageous price, shall constitute an event of Force Majeure.  Force Majeure shall include an event of Force Majeure occurring with respect to the facilities or services of Buyer's or Seller's Transporter.”

4.
Section 13 is modified by inserting the following new Sections 13.9, 13.10, 

and 13.11:

“13.9.  Any dispute relating to this Agreement shall be resolved by binding, self-administered arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and all such proceedings shall be subject to the Federal Arbitration Act.  A single arbitrator shall be selected under the expedited rules of the AAA.  Only damages allowed pursuant to this Agreement may be awarded and the arbitrator shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances regardless of whether such damages may be available under Illinois law.”

“13.10.  This Base Contract was prepared jointly by the parties, and, in the event of doubt or ambiguity in the language of any of their provisions, shall be construed with equal strength in favor of both parties.”

“13.11.  Each party consents to the other party recording any discussion between the parties in connection with this Base Contract.  The parties agree that any such recording may be used in any proceeding between the parties.”  

SIGNED FOR IDENTIFICATION:

OGE ENERGY RESOURCES, INC.



______________________________________

By:  
James H. Lindsay

Title:
Vice President of Marketing

enovate, L.L.C.
______________________________________

By:
Laura Luce

Title:
General Manager

