ARTICLE XX.  INDEMNIFICATION
20.1
Definitionstc "20.1   Third Party " \l 2.  The following defined terms shall apply with respect to the Parties obligations under this Article XX:

(a) “Claim” shall mean any and all demands, claims, suits and causes of action and any liability, costs, expenses and judgments incurred in connection therewith (including court costs and reasonable attorney’s fees) whether arising in equity, at common law, by statute or under the laws of contract, tort (including negligence or strict liability without regard to fault) or any other cause of action. 

(b) “Purchaser Indemnified Party” shall mean Purchaser, Purchaser’s Affiliates, the Lender, and their respective employees, officers, directors, and agents, .[I’ve excluded this because we want indemnity for claims from out subcontractor’s employees.]
(c) “Seller Indemnifying Party” shall mean Seller, Seller’s Affiliates, and their respective employees, officers, directors, agents, subcontractors and representatives.

(d) “Third Party” shall mean any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association other than any Purchaser Indemnified Party.

20.2
Seller Indemnity.
Seller agrees to indemnify, protect, defend and hold harmless each Purchaser Indemnified Party from and against the following:

(a) each and every Claim for personal injury (including death) or damage to property of a Third Party based upon, in connection with, relating to or arising out of or alleged to arise out of the acts or omissions of a Seller Indemnifying Party;

(b)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 3.8 (Compliance with Governmental Rules and the Requirements of this Agreement);

(c)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 15.2.2 (Infringement Cures and Defense);

(d)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 3.4 (Hazardous Materials Notification); and

(e)
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 6.6 (Lien Release) and Article XXIV (Liens and Claims).

20.4

Comparative Fault.
Seller’s contractual obligations of indemnification under this Article XX shall apply even if due in whole or in part to Purchaser’s concurrent negligence, fault, breach of contract or warranty, or strict liability without regard to fault; provided, however, that such contractual obligation of indemnification shall not extend to the percentage of the damages or injuries attributable to Purchaser’s negligence, fault, breach of contract or warranty, or to strict liability without regard to fault imposed as a matter of law. In the event that both Seller and Purchaser are adjudicated negligent, at fault or strictly liable without fault with respect to damage or injuries for which the provisions of this Article XX apply, then the Seller’s contractual obligations of indemnification shall still continue but Seller shall indemnify Purchaser only for the percentage of responsibility of the damage or injuries adjudicated to be attributed to Seller.
20.5 Insurance.
Seller’s indemnification obligations under this Article XX shall apply regardless of the amount of insurance coverage held by Seller, including that under any worker’s compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Seller, and shall not be limited by any insurance carried or provided by the Seller in accordance with this Agreement or otherwise.

20.6 Notice and Litigation.

It is a condition precedent to the Seller’s contractual obligations of indemnification under this Article XX that Purchaser shall provide written notice of a Claim promptly after such Claim is received by Purchaser. It is further a condition precedent to the Seller’s contractual obligations of indemnification under this Article XX that Seller shall thereafter have the right to participate in the investigation, defense and resolution of such Claim so long as the same does not impair Purchaser’s rights and interests.
20.7
Survival of Obligations.
The obligations to indemnify under this Article XX will continue in full force and effect notwithstanding the expiration or termination of this Agreement.

ARTICLE XXVII.  LIMITATION OF LIABILITYtc "ARTICLE XXVII.  LIMITATION OF LIABILITY"
27.1   Maximum Liability of Sellertc "27.1   Maximum Liability " \l 2.  Seller's maximum aggregate liability for claims by Purchaser arising out of Seller's performance of this Agreement, including Liquidated Damages, whether arising from tort (including negligence or strict liability without regard to fault), breach of contract or any other cause of action, shall be one hundred percent (100%) of the Purchase Amount; provided, however, that this limitation on liability shall not apply to any of the following categories of liability of Seller:

(i)
under Section 20.2 (Seller Indemnity);


(ii)
under Section 15.2 (Title); and


(iii)
resulting from the gross negligence or wilful misconduct of the Seller, its Affiliates, subcontractors, vendors, agents and their employees, directors, officers and representatives.

All liability of Seller under this Agreement shall terminate six (6) years after delivery of the Unit to the Delivery Point, as determined in accordance with Section 10.2.

 Scott:  This can be deleted because by including Sec. 20.2 above, we pick up haz mat, compliance, patent infringement, etc.  I believe that this covers all pertinent areas of Seller’s indemnification.
27.2
Maximum Liability of Purchaser.
Purchaser's maximum aggregate liability for claims by Seller arising out of Purchaser's performance of this Agreement, including the Cancellation Fee, whether arising from tort (including negligence or strict liability without regard to fault), breach of contract or any other cause of action, shall be one hundred percent (100%) of the Purchase Amount; provided, however, that this limitation on liability shall not apply to any of the following categories of liability of Seller:

(i)
resulting from the gross negligence or wilful misconduct of the Purchaser, its Affiliates, subcontractors, agents and their employees, directors, officers and representatives.

All liability of Purchaser under this Agreement shall terminate six (6) years after delivery of the Unit to the Delivery Point, as determined in accordance with Section 10.2.

27.3   Consequential Losses tc "27.2   Consequential Losses " \l 2.  The Parties have agreed to liquidate certain direct damages and have provided for these damages as Liquidated Damages and Cancellation Fees.  For purposes of this Section, Liquidated Damages and Cancellation Fees shall not be deemed consequential losses.  In no event, whether as a result of breach of contract, breach of warranty, tort liability (including negligence or strict liability without regard to fault) or otherwise, and whether arising before or after completion of the Scope of Work, shall either Party be liable to the other Party for special, indirect, exemplary or consequential losses of any nature whatsoever, including losses or damages caused by reason of unavailability of the Equipment, shutdowns or service interruptions, loss of use, loss of profits or revenue, inventory or use charges, cost of purchased or replacement power, interest charges or cost of capital or claims of a Party’s customers. [Do we want to address the issue of consequentials as a part of an indemnity claim, i.e., if we are liable for someone else’s consequentials (as in a personal injury claim), they can’t avoid their indemnity obligation with this clause.]  [Scott:  See alternative provision below which covers the waiver of consequentials; concurrent liability for consequential damage, and third party consequentials covered by indemnity obligations.  We might just propose an entire revision.]
27.4   Releases Valid in All Events tc "27.3   Releases Valid in All Events " \l 2.  Except as otherwise specifically set forth herein, releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability without regard to fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the Party whose liability is released, disclaimed or limited.

. Can this be narrowed or deleted?  See option below.
Alternative provisions:

 AUTONUMLGL 
Consequential Damages.  NEITHER SELLER NOR PURCHASER SHALL BE LIABLE TO THE OTHER AS A RESULT OF ANY ACT OR OMISSION UNDER THIS AGREEMENT OR OTHERWISE (INCLUDING NEGLIGENCE, STRICT OR ABSOLUTE LIABILITY, BREACH OF CONTRACT OR BREACH OF STATUTORY DUTY) FOR ANY LOSS OF PROFIT, LOSS OF REVENUE, COST OF CAPITAL, FACILITIES OR SERVICES, DOWNTIME COSTS, LOSS OF OPPORTUNITY, LOSS OF DATA, LOSS OF GOODWILL, COST OF PURCHASED OR REPLACEMENT POWER, LOSS OF PRODUCTION, LOSS OF CONTRACTS, LOSS DUE TO BUSINESS INTERRUPTION OR FOR ANY OTHER SPECIAL, EXEMPLARY, PUNITIVE, INCIDENTAL OR CONSEQUENTIAL DAMAGES THAT MAY BE SUFFERED BY THE OTHER AND THE CLAIMS OF CUSTOMERS OF THE OTHER PARTY FOR SUCH DAMAGES, EVEN IF SUCH LOSSES OR DAMAGES ARE CAUSED BY THE SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT LIABILITY, OR OTHER FAULT OF THE PARTY WHOSE LIABILITY IS BEING WAIVED OR RELEASED; PROVIDED, HOWEVER, THAT THE FOREGOING LIMITATION ON LIABILITY SHALL NOT LIMIT EITHER PARTY'S OBLIGATION TO INDEMNIFY, DEFEND AND HOLD HARMLESS THE OTHER PARTY FOR ANY LOSSES OCCASIONED BY THIRD PARTY CLAIMS AGAINST THE INDEMNIFIED PARTY.

27.5
Separate Advice or Assistance.  If Seller furnishes Purchaser with advice or assistance which is not required by this Agreement, Seller shall not be subject to any liability whether in contract, warranty, tort (including negligence or strict liability without regard to fault), indemnity or otherwise in connection with Seller’s provision of such out of scope of service advice or assistance.
