
DRAFT

OPERATIONAL CONTROL AGREEMENT

(GALLUP COMPRESSOR STATION)

THIS OPERATIONAL CONTROL AGREEMENT (“Agreement”) is made and entered into this ______ day of January, 2000 (the “Effective Date”) by and between ENRON COMPRESSION SERVICE COMPANY, a Delaware corporation (“ECS”) and TRANSWESTERN PIPELINE COMPANY, a Delaware corporation (“ Transwestern”) (collectively “the Parties: and singularly “Party”).

W I T N E S S E T H:


WHEREAS, ECS owns or will own a certain Compressor Motor (defined below) which shall be located at  Transwestern’s Compressor Station (defined below) in Section 8, Township 15 North, Range 17 West, McKinley County, New Mexico; and


WHEREAS, the Compressor Motor will provide horsepower capacity and related horsepower needed  to drive the compressor to be installed at  Transswestern’s Compressor Station pursuant to the Compression Services Agreement (defined below); and


WHEREAS,  Transwestern is subject to the jurisdiction of the Federal Energy Regulatory Commission (“the Commission”) as to the operation of its existing pipeline facilities and to the Compressor Station; and

WHEREAS, it is the intent of  Transwestern and ECS that  Transwestern will have  Operational Control (defined below) over the Compressor Motor such that the Commission’s regulatory responsibilities as to the Compressor Motor  may be discharged by its continued regulation of  Transwestern..


NOW, THEREFORE, in consideration of the premises and mutual covenants and agreements herein contained, the parties agree as follows:

ARTICLE I

DEFINITIONS


“Compressor Motor” means, collectively, the electric motor, variable speed drive, gear box, and drive shaft to the Point of Delivery, owned by ECS and installed at the Gallup Electric Compressor Station, which electric motor converts electrical energy into Shaft Energy.


“Compression Services Agreement” means that certain Compression Services Agreement (Gallup Compressor Station) dated October 18, 1999  between ECS and Operator.


“Compressor Station” means, collectively, (i) the Compressors, electrical, pipeline and mechanical interconnects and other related equipment, including the building enclosure housing the Compressors, but excluding the Compressor Motor and Interconnection Facilities and (ii) the physical site location of the property described in the preceding clause (i), which is located on Customer’s San Juan lateral in Section 8, Township 15 North, Range 17 West, McKinley County, New Mexico.


“Operational Control” means the sole authority to take all actions affecting the Compressor Motor that would require prior approval of the Commission.  Specifically, but not by way of limitation, Operational Control encompasses sole authority to modify the Compressor Motor, remove it, disable it or in any way impair its capability to provide the service required to be performed under the Compression Services Agreement. 

ARTICLE II

OPERATIONAL CONTROL

2.1
Responsibilities of  Transwestern.  Commencing upon the Test Date, as defined in the Compression Services Agreement,  Transwestern shall assume Operational Control over the Compressor Motor with respect to all facilities and activities that are subject to the Commission’s jurisdiction under the Natural Gas Act and related authorities.  At ECS’ direction,  shall assure that any and all regulatory requirements applicable to the Compressor Motor are complied with, on ECS’ behalf.

2.2
Responsibilities of ECS.  ECS shall take no action with respect to the Compressor Motor that is inconsistent with  Transwestern’s Operational Control over the Compressor Motor or with ECS’ obligations under the Compression Services Agreement and, in particular but not by way of limitation, ECS’ obligation under Section 8.1(b) of the Compression Services Agreement to maintain the Compressor Motor “such that it will, at all times during the term of this Agreement, provide reliable conversion of electrical energy into Shaft Energy.”

ARTICLE III

REMEDIES

3.1
If either  Transwestern or ECS breaches any of the obligations set out in Article II hereof, the non-breaching party shall have the right to terminate this Agreement.  Additionally, such breach shall be deemed to constitute a breach of the covenant set out in Section 8.1 (c) of the Compression Services Agreement, if said breach is by ECS, or of the covenant set out in Section 8.2 of the Compression Services Agreement, if said breach is by Transwestern, and all remedies available to the non-breaching party under the Compression Services Agreement shall become available pursuant to that Agreements’ terms.

ARTICLE IV

FORCE MAJEURE

4.1
Notice of Force Majeure.  In the event either party is rendered unable, wholly or in part, by Force Majeure, as defined in the Compression Services Agreement, to carry out its obligations under this Agreement, it is agreed that upon such party’s giving written notice and reasonably full particulars of such Force Majeure to the other within a reasonable time after the occurrence of the cause relied upon, then the obligations of the party giving such notice, insofar as it is affected by such Force Majeure, shall be suspended during the continuance of any inability so caused, but for no longer period, provided such cause shall be remedied with all reasonable dispatch.

4.2
Strikes and Lockouts.  It is understood and agreed that the settlement of strikes or lockouts shall be entirely within the discretion of the party having the difficulty and that the above requirement that any Force Majeure shall be remedied with all reasonable dispatch shall not require the settlement of strikes or lockouts of acceding to the demands of an opposing party when such course is inadvisable in the discretion of the party having the difficulty.

ARTICLE V

MISCELLANEOUS

5.1
Notices.  Any notice or request provided for in this Agreement, or any notice which either party may desire to give to the other, shall be in writing and shall be given by personal delivery, by United States mail, postage prepaid, by overnight delivery service, or by facsimile, and addressed as follows:


If to ECS:

Enron Compression Services Company





1400 Smith Street





Houston, TX  77002





Attn:  Client Services





Fax: (713) 646-8420


If to Transwestern:
Emergency Matters:





Transwestern Pipeline Company





Gas Control





1400 Smith Street





Houston, TX  77002





Phone:  (713) 853-5533





Fax:  (713) 758-8155





Other Matters:





Transwestern Pipeline Company





1400 Smith Street





Houston, TX  77002





Attn:  Vice President/Marketing





Fax:  (713) 646-8000

5.2
Confidentiality.  Each party shall not disclose the terms of this Agreement to a third party (other than the party’s and its affiliates’ employees, lenders, counsel or accountants who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation, exchange rule, or order of a court or agency having competent jurisdiction; provided, each party shall notify the other party of any proceeding of which it is aware which may result in disclosure.  The parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation, provided, that all monetary damages shall be limited to actual, direct damages.

5.3
Non-waiver.  No waiver by either party of any one or more defaults by the other party in performance of any of the provisions of this Agreement shall operate or be construed as a waiver of any future defaults, whether of a like or of a different character.

5.4
Amendments.  No modifications of the terms and conditions of this Agreement shall be effective except by execution of a written agreement by both parties hereto.

5.5
Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.  Neither party shall assign this Agreement or any of its rights or obligations hereunder without the prior written consent of the other party, which consent shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, either party may, without the need for consent from the other party (and without relieving itself from liability hereunder), (i) transfer, sell, pledge, encumber or assign this Agreement or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements or (ii) transfer or assign this Agreement to an affiliate of such party, provided, however, that in each such case any such assignee shall agree in writing to be bound by the terms and conditions hereof.  For purposes of this Section, any sale, disposition, or transfer by a party of all, or substantially all, of its assets, or more than 50% of its voting capital stock, to a non-affiliated third party whose long-term debt rating is not rated at least investment grade by Standard & Poor’s or Moody shall be deemed an assignment of this Agreement and shall require the prior written consent of the other party hereto (which consent shall not be unreasonably withheld).  Any assignment or transfer in violation of this Section shall be voidable at the discretion of the non-assigning party.

5.6
Governing Law.  THE VALIDITY AND INTERPRETATION OF THIS AGREEMENT SHALL BE GOVERNED BY THE LAWS OF THE STATE OF TEXAS WITHOUT REGARD TO THE CONFLICT OF LAW PRINCIPLES THEREOF.  This Agreement shall be subject to all valid and applicable laws, orders, directive, rules, regulations of any duly constituted governmental body or official having jurisdiction.

5.7
No Third-Party Rights.  Unless otherwise specifically provided in this Agreement, the parties do not intend to create rights in or to grant remedies to any third party as a beneficiary of this Agreement or of any duty, obligation or undertaking established hereunder.

5.8
Invalidity.  In the event any provision of this Agreement is held to be unenforceable or invalid by any court of competent jurisdiction, the parties shall agree upon an equitable adjustment in such provision with a view toward effecting the purpose of this Agreement and the validity and enforceability of the remaining provisions of this Agreement shall not be affected thereby.

5.9
Headings.  The headings in this Agreement are for reference purposes only and shall not affect the meaning hereof.

5.10
Effective Date.  This Agreement is effective January ______, 2000.

ENRON COMPRESSION SERVICES

TRANSWESTERN PIPELINE

COMPANY





COMPANY

By:       _________________________________
By:      ________________________

Name:  _________________________________
Name:  _______________________

Title:    _________________________________
Title:    _______________________
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