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Fuel Supply Structuring Agreement


This Fuel Supply Structuring Agreement (this "Agreement") is entered into as of the ____ day of July, 2001 ("Effective Date") by McCook Metals, L.L.C., a _________ limited liability company (referred to herein as "Customer") and Enron North America Corp., a Delaware company ("ENA").


WHEREAS, Customer desires to enter into an agreement with ENA whereby ENA will provide certain services to provide Customer with a fuel supply arrangement for Customer's plant in _______________ (the “Plant”); and 


WHEREAS, ENA is so organized and in a position to make available such services in an efficient, competent and economical manner.


NOW, THEREFORE, in consideration of the foregoing and of the covenants and agreements herein contained, IT IS AGREED by and among the parties hereto that:

1. Services.  ENA shall perform the following actions to provide Customer with a fuel supply arrangement for the Plant (the "Services"):  

(a) Solicit proposal(s) for firm transport on interstate pipeline systems in the Pacific Northwest of the U.S.A. (the “Firm Transport”) for delivery of natural gas into Cascade Natural Gas ______’s distribution system, for delivery to the Plant;

(b) Submit an offer for the sale of natural gas into the Firm Transport based upon prevailing market conditions, the proposals for the Firm Transport, and with a term commensurate with the term of the Firm Transport; and 

(c) In the event that the Firm Transport is unable to commence until after the Plant’s in-service date, solicit proposals for offers for a bundled gas supply arrangement during the period from the Plant in-service date and the start date of the Firm Transport. 

2. Customer Obligations.  To enable ENA to provide the Services, Customer shall provide ENA, in a timely manner, with all of the information and documentation, including without limitation, credit information and documentation, that ENA requests which is reasonably required for ENA to perform the Services and 

3. Gas Supply Arrangement.  Upon ENA’s completion of the Services as set forth in Section 1 of this Agreement, ENA shall submit a written summary of the terms of the Firm Transport, the offer for supply and natural gas, and the bundled gas supply arrangement, if any, (the “Gas Supply Arrangement”) to Customer for its review.  Customer shall either accept or reject the Gas Supply Arrangement in writing.  If Customer has not accepted the Gas Supply Arrangement within ____ days of its receipt thereof, this Agreement shall automatically terminate and the Gas Supply Arrangement shall be immediately revoked.  Customer acknowledges and agrees that it shall make the decision to accept or reject the Gas Supply Arrangement with full knowledge of its rights and the benefit of independent legal advice.
4. Service Fee.  Customer shall pay ENA a two-part fee for the Services hereunder (the “Services Fee”).  The Services Fee shall include (i) a payment in the amount of $___________ to be paid to ENA within 30 days of the Effective Date and (ii) if Customer accepts and executes the Gas Supply Arrangement in accordance with the terms of this Agreement, a final payment in the amount of $______________ (the “Final Payment”).  The Final Payment shall be paid to ENA within 15 days of the Customer’s written acceptance of the Gas Supply Arrangement.  If Customer rejects the Gas Supply Arrangement, but utilizes all or any portion of the Firm Transport to independently procure fuel supply for the Plant, Customer shall still be liable to ENA for the Final Payment in accordance with this Section 4.  If Customer fails to pay any payment or other sum when due, Customer shall also pay to ENA interest thereon from the due date thereof to the date of payment at a rate equal to the lessor of (a) 12% per annum or (b) the maximum rate permitted by applicable law.  All payments hereunder shall be payable by wire transfer to the account of ENA set forth below, or at such other place or account as ENA may from time to time designate in writing.  

5. Contract Forms.  If Customer accepts the Gas Supply Arrangement, Customer shall enter into (i) the necessary firm transport agreement(s) on the relevant interstate pipelines for the Firm Transport in accordance with their applicable FERC tariffs and (ii) ENA’s Enfolio® Master Firm Purchase/Sale Agreement substantially in the form attached hereto as Exhibit “A” for the gas purchase by Customer from ENA or such other documents necessary to implement the bundled gas supply arrangement, if any, with third parties.   

6. Management Services.  If Customer accepts the Gas Supply Arrangement in accordance with Section 3 of this Agreement, ENA shall act as Customer agent for management of Customer’s fuel supply and transportation capacity.  Customer and ENA shall enter into a Management Services Agreement substantially in the form attached hereto as Exhibit “B” which shall govern such agency. 

7. Term.  This Agreement shall be effective commencing on the Effective Date and terminating on the date that is the earlier of (i) the date that Customer executes the all contracts required for the Gas Supply Arrangement, (ii) Customer rejects the Gas Supply Arrangement in accordance with Section 3 of this Agreement  or (ii) ____________, 2002.

8. Independent Contractor.  It is agreed that ENA is an independent contractor and has full power and authority to select the means, methods, and manner of performing the Services herein.  

9. No Guaranty of Firm Transport Proposals.  ENA agrees that it shall use its good faith efforts to acquire proposal(s) for Firm Transport; provided that, notwithstanding anything to the contrary in this Agreement, Customer acknowledges and agrees that ENA’s ability to acquire any such proposal(s) are dependent upon the availability of interstate transportation capacity and/or expansion of interstate pipeline capacity in the Pacific Northwest of the U.S.A.  ENA does not guaranty or warranty and hereby disclaims any such guaranty or warranty that ENA (i) will be able to acquire any proposal(s) for Firm Transport and (ii) consequently be able to deliver a Customer a Gas Supply Arrangement.  Customer hereby irrevocably waives any right or remedy that might be available to Customer and releases ENA from any liability for failure to deliver a Gas Supply Arrangement.  
10. Indemnification. Customer agrees that they shall at all times during the term of this Agreement, fully defend, protect, indemnify and save harmless ENA, its directors, officers, employees, agents, and persons for which ENA is responsible, from and against all liabilities, actions, claims, demands, judgments, losses) expense of suits or actions, and reasonable attorneys' fees, for injuries to or death of any person or persons or loss or damage to the property of any person or persons whomsoever, including all parties hereto and their agents and employees, arising in connection with or as a direct or indirect result of this Agreement, whether such personal injury or death or property damage was caused by Customer' sole negligence, the concurrent negligence in any combination of ENA and/or Customer or the sole negligence of ENA, and whether liability for such personal injury or death or property damage is liability with or without fault, is imposed by operation of law, or is imposed on any theory of strict liability by operation of law; provided, however, that Customer shall not indemnify ENA against the gross negligence or willful misconduct of ENA, its directors, officers, employees, agents, or persons for which ENA is responsible. 

11. Limitation of Liability.  If ENA becomes liable to Customer under this Agreement for any reason, whether arising by negligence, intended conduct or otherwise, such liability shall not exceed in the aggregate for all events the Service Fee paid to ENA hereunder.

12. No Special Damages.  IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY exemplary, punitive, special, indirect, consequential, remote, or speculative damages ARISING OUT OF THIS Agreement OR ANY BREACH THEREOF.

13. Warranty.
Except as expressly provided herein, ENA disclaims all other warranties, express or implied, in fact or by operation of law or otherwise, contained in or derived from this Agreement, any of the exhibits attached hereto or in any other materials, brochures, presentations, or other documents or communications whether oral or written, including without limitation implied warranties of merchantability or fitness for a particular purpose.

14. Survival of Provisions.  The following Sections shall survive termination of this Agreement: 4 (Services Fee), 5 (Contract Forms), 6 (Management Services), 9 (No Guaranty of Firm Transport Proposals), 10 (Indemnification), 11 (Limitation of Liability), 12 (No Special Damages), 13 (Warranty), 17 (Arbitration), 18 (Governing Law).
15. Force Majeure.  ENA shall not have any obligation to perform any specific Service hereunder if its failure to do so is caused by or results from any act of God, governmental action, natural disaster, strikes, failure of essential equipment or services, or any other cause or circumstance beyond the control of the parties.  

16. Confidentiality.  Each party shall not disclose the terms of this Agreement to a third party (other than the party's and its affiliates' employees, lenders, counsel or accountants who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation, exchange rule, or order of a court or agency having competent jurisdiction; provided, each party shall notify the other party of any proceeding of which it is aware which may result in disclosure.  The parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation; provided, that all monetary damages shall be limited to actual, direct damages.

17. Arbitration.


(a)
Any claim, action, dispute or controversy of any kind arising out of or relating to this Agreement or concerning any aspect of performance by any party under the terms of this Agreement (a “Dispute”) shall be resolved by mandatory and binding arbitration administered by the American Arbitration Association (the “AAA”) pursuant to the Federal Arbitration Act in accordance with this Agreement and the then-applicable Commercial Arbitration Rules of the AAA.  Judgment upon the award rendered by the arbitrators acting pursuant to this Agreement may be entered in, and enforced by, any court having jurisdiction, absent manifest disregard by such arbitrators of applicable law; provided, however, that the arbitrators shall not amend, supplement or reform in any manner any of the rights or obligations of any party hereunder or the enforceability of any of the terms or provisions of this Agreement.  Any arbitration proceedings under this Agreement shall be conducted in Houston, Texas, before three (3) arbitrators (selected as set forth in subsection (b) below), who have no direct or indirect relationship with any party or any party’s affiliates.


(b)
The arbitration shall be conducted by three (3) arbitrators.  The party initiating arbitration (the “Claimant”) shall appoint its arbitrator in its request for arbitration (the “Request”).  The other party (the “Respondent”) shall appoint its arbitrator within thirty (30) days after receipt of the Request and shall notify the Claimant of such appointment in writing.  If the Respondent fails to appoint an arbitrator within such thirty (30) day period, the AAA shall appoint an arbitrator on behalf of the Respondent, which arbitrator shall be deemed to have been appointed by the Respondent.  The two (2) party-appointed arbitrators shall not be required to be neutral.  The two (2) party-appointed arbitrators shall appoint a third arbitrator within thirty (30) days after the appointment of the Respondent’s arbitrator.  When the third arbitrator has accepted the appointment, the two (2) party-appointed arbitrators shall promptly notify the parties of the appointment.  If the two (2) party-appointed arbitrators fail to appoint a third arbitrator or to notify the parties within the time period described above, then the appointment of the third arbitrator shall be made by the AAA, which shall promptly notify the parties of the appointment.  The third arbitrator shall act as chair of the panel.


(c)
Each party shall bear its own expenses of the arbitration, including, without limitation, fees and expenses of counsel incident to any mediation or arbitration.  The fees and expenses of the arbitrators and the AAA shall be borne equally by the parties.  In no event shall any party be liable to another party, except with respect to a liability imposed as a result of a third-party claim or allegation for any exemplary, punitive, special, indirect, consequential, remote, or speculative damages, even if caused by the sole, joint, and/or concurrent negligence, strict liability, or other fault of such party.

18. Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Texas. 

19. Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of any permitted successors and assigns. 

20. Severability.  If any provision of this Agreement is deemed void, invalid, or unenforceable by any court or tribunal of competent Jurisdiction, such provision shall be stricken from this Agreement without effect on the remaining provisions of this Agreement as a whole. 

21. Notices. Except as otherwise specifically provided, all notices authorized or required between Customer and ENA, by any of the provisions of this Agreement, shall be in writing, and delivered in person or by courier service, U.S. Mail, or by any electronic means of transmitting written communications which, provides written confirmation of complete transmission, and addressed to such Parties as designated below.  Oral communication does not constitute notice for purposes of this Agreement, and telephone numbers for the Parties are listed below as a matter of convenience only. The originating notice given under any provision of this Agreement shall be deemed delivered only when received by the Party to whom such notice is directed, and the time for such Party to deliver any notice in response to such originating notice shall turn from the date the originating notice is received.  The second or any responsive notice shall be deemed delivered when received. "Received" for purposes of this Section 21 shall mean actual delivery of the notice to the address of the Party to be notified specified in accordance with this Section 21. Each Party shall have the right to change its address at any time and/or designate that copies of all such notices be directed to another person at another address, by giving notice thereof to ail other Parties.  


___________________ 

	___________________

Attention: _______________ 

Telecopy: _______________

Telephone: ______________
	If to ENA: 

Enron North America Corp.

1400 Smith Street 

Houston, TX 77002 

Attention: Stephanie Miller 

Telecopy:
713 646- 

Telephone:
713 853-1688



IN WITNESS WHEREOF, the parties hereto have caused this instrument to be executed in counterpart by their duly authorized officers as of the day and year first above written.  

MCCOOK METALS, L.L.C.

ENRON NORTH AMERICA CORP.

By: ______________________________

By: __________________________

Name:
____________________________

Name: ________________________

Title:
_________________________

Title: _________________________
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