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To:
Nordic Association of Electricity Traders


(Nordisk Krafthandlerforening)

Dear Sirs,

Financial Energy Master Agreement

We have been instructed to give an opinion as to the validity and enforceability under the laws of Finland of the April 2000 version of the Financial Energy Master Agreement, including the related forms of confirmation (collectively, the ”Agreement”), in the form attached to this opinion.

Terms defined in the Agreement have the same meanings in this opinion.

This opinion is given in respect of parties which are (a) companies incorporated or organised under the laws of Finland and (b) branches established or located in Finland of companies incorporated or organised outside Finland. A company incorporated or organised in Finland is incorporated or organised under the Finnish Companies Act (osakeyhtiölaki, 1978, as amended), the Finnish Credit Institutions Act (laki luottolaitostoiminnasta, 1993, as amended) or the Finnish Insurance Companies Act (vakuutusyhtiölaki, 1979, as amended).

This opinion is confined to matters of Finnish law and we express no opinion with regard to any system of law other than Finnish law.

A.
We have assumed that:

(a)
each party has all requisite capacity and corporate power to execute, deliver and perform its obligations under the Agreement and each party has taken all necessary steps to execute, deliver and perform the Agreement and Transactions carried out under the Agreement;

(b)
the Agreement and all Transactions have been duly authorised, executed and delivered by each party in accordance with all applicable laws;

(c) the parties over time enter into one or more Swaps, Swaptions and/or Asian Options in which the Fixed Price, in the case of a Swap, and the Strike Price, in the case of an Asian Option, is the price per unit of a commodity, such as electric power, and the Floating Price is the price of the commodity per the same unit on a commodity exchange or an established market place (such as Nord Pool ASA, the Amsterdam Power Exchange, the U.K Electricity Pool) per Calculation Period;

(d)
the parties, for the purpose of Section (8)(a) (Governing Law), have chosen either Danish law, English law, Finnish law, German law, Netherlands law, Norwegian law or Swedish law (each hereinafter the “Governing Law”) to govern the Agreement and all Transactions;

(e)
the Agreement and each Transaction are valid and binding under the Governing Law (if other than Finnish law);

(f)
provisions of the Agreement that we deem crucial to our opinion have not been altered or supplemented in any material respect;

(g)
the Agreement has been entered into for bona fide commercial reasons and on arms’ length terms by each of the parties;

(h)
the Agreement and all Transactions carried out under the Agreement are entered into prior to the formal commencement of insolvency proceedings against either party;

(i) the time at which a Transaction is entered into under the Agreement, neither party has actual notice of the insolvency of the other party; 

(j) the Interest Rate(s) specified in the Schedule by the parties will not exceed the maximum lawful rate permitted by applicable law; and

(k)
there exists no other agreement or instrument between the parties governing Transactions which is in conflict with the Agreement.

B.
Subject to the above, we are of the opinion that under the laws of Finland:

1.

Insolvency proceedings

1.1
The only bankruptcy, composition, rehabilitation (e.g. administration, receivership or voluntary arrangement) or other insolvency proceedings to which a party incorporated in or with a branch in Finland would be subject in Finland are the following:

(a)
bankruptcy under the Finnish Bankruptcy Code (konkurssisääntö, 1868, as amended); 


(b)
company reorganization under the Finnish Act on Company Reorganisation (laki yrityksen saneerauksesta, 1993, as amended) (not applicable, inter alia, to banks and other credit institutions, nor to insurance companies);


(c)
interruption of business, liquidation, closing down or cancelling of licence under the Finnish Credit Institutions Act, the Finnish Act on Commercial Banks (liikepankkilaki, 1990, as amended), the Finnish Act on Savings Banks (säästöpankkilaki, 1990, as amended) and the Finnish Act on Co-operative Banks (osuuspankkilaki, 1990, as amended) (only applicable to banks and other credit institutions); and

(d)
cancelling of licence and liquidation under the Insurance Companies Act (only applicable to insurance companies).

(hereinafter collectively the “Insolvency Proceedings”).

1.2
We confirm that all of the Insolvency Proceedings would be adequately covered by the definition of Insolvency Event in the Agreement.

1.3
Finland has entered into a bankruptcy treaty, which is currently in force in Finland with the following countries: Denmark, Iceland, Norway and Sweden. The effect of this bankruptcy treaty is as follows:


Pursuant to the above bankruptcy treaty, bankruptcy proceedings commenced in one of the contracting states shall also cover the assets of the bankruptcy debtor located in all the other contracting states.


The bankruptcy treaty is, according to its wording, also applicable to the liquidation proceedings of a bank. We believe that the proceedings referred to in 1.1 (c) above would be held to constitute such liquidation proceedings.

2.

Validity of the Agreement

2.1
The Agreement will be effective under the laws of Finland and will take effect in accordance with its terms where one or both of the parties is a company incorporated in Finland or is incorporated outside Finland but has a branch located in Finland.

2.2 A court in Finland would uphold the parties’ choice of Governing Law and, if relevant, the irrevocable submission by the parties pursuant to Section 8(b) (Jurisdiction) to:

(i) the courts of Denmark, provided that the Agreement and all Transactions are governed by Danish law;

(ii) the courts of England, provided that the Agreement and all Transactions are governed by English law;

(iii) the courts of Finland, provided that the Agreement and all Transactions are governed by Finnish law;

(iv) the courts of Germany, provided that the Agreement and all Transactions are governed by German law;

(v)
the courts of The Netherlands, provided that the Agreement and all Transactions are governed by Netherlands law;

(vi)
the courts of Norway, provided that the Agreement and all Transactions are governed by Norwegian law; and

(vii)
the courts of Sweden, provided that the Agreement and all Transactions are governed by Swedish law.

2.3
Any selections contemplated in, or made pursuant to parts 1-2 in the Schedule to the Agreement would not be material alterations or supplements pursuant to our assumption (f) above.

3.

Netting provisions

3.1 The central provisions of the Agreement which provide for close-out netting following an Event of Default are contained in Section 6 (Remedies).

3.2 If an Event of Default has occurred, either because of an Insolvency Event in respect of a party incorporated in or with a branch in Finland or following any other default by that party under the Agreement, the close-out netting provisions of Section 6 (Remedies) would be effective and enforceable. We are not of the opinion that the provisions of that Section would be more likely to be upheld if the Non-defaulting Party had to pay any net amount owed by it to the Defaulting Party pursuant to that Section irrespective of the Early Termination Date not being designated or not occurring by reason of an Insolvency Event. The opinions expressed in this 3.2 are based upon our interpretation of the Finnish Act on Certain Conditions of Securities and Currency Trading as well as of a Settlement System (laki eräistä arvopaperi- ja valuuttakaupan sekä selvitysjärjestelmän ehdoista, 1999, the “Netting Act”). This interpretation, although not evident based upon a plain text interpretation of the Netting Act, is substantiated by the preparatory works of the Netting Act. It is our interpretation of the Netting Act that the derivative instruments described in assumption (c) above qualify as derivative instruments comparable to investment objects (as defined in the Netting Act) and, thus, where documented under generally used national or international standard terms or comparable terms, fall within the scope of the netting provisions contained in the Netting Act.

3.3
The provisions of Section 6 (Remedies) would be enforceable in all Insolvency Proceedings.

3.4
There is no necessity for the close-out netting effected under Section 6 (Remedies) to be reflected in the records of the parties for it to be effective.

3.5
Under the laws of Finland it is necessary for the efficacy of Section 6 (Remedies) that all Transactions should be treated as a single agreement. All Transactions entered into by the parties under the Agreement would be treated as a part of a single agreement in accordance with Section 1(c) (Single Agreement) under Finnish law.  

3.6
The use of the Agreement with branches of a party in a number of jurisdictions, including one where the legal basis for close-out netting is not clear, would not jeopardise the validity of Section 6 (Remedies) in respect of a party incorporated or organised in or with a branch in Finland.

3.7
The provisions of Section 6 (Remedies) would be enforceable in Finland notwithstanding that actions may be taken by insolvency officials in other jurisdictions.

3.8 The discretion and flexibility given to the parties pursuant to Section 6 (Remedies) to select Automatic Early Termination do not affect the validity of the close-out provisions of that Section. We do not consider that the provisions of that Section would be more likely to be upheld if Automatic Early Termination applied.

3.9
On the assumption that:

(a)
under the Governing Law (if other than Finnish law) the unenforceability or illegality of any other provision of the Agreement would not undermine the efficacy of Section 6 (Remedies), the unenforceability or illegality of any other provision of the Agreement would not undermine the efficacy of that Section under Finnish law; and

(b) the Governing Law is Finnish law, the unenforceability or illegality of any  provisions other than those contained in Section 6 (Remedies) would not undermine the efficacy of that Section under Finnish law.

3.10
In the event that the parties have selected a Termination Currency other than the currency of Finland, the conversion of any cash payment obligation into the Termination Currency under the Agreement would be valid and enforceable under the laws of Finland and such a provision is not inconsistent with the public policy of Finland.

4.

Other matters

4.1
The Agreement may be used by any party with any other party wherever either is incorporated. However, this opinion relates only to companies incorporated or organised in Finland or branches of a party incorporated or organised outside Finland located or established in Finland.

4.2
We have no reason to believe that the Agreement would be unenforceable because of the law of any other jurisdiction.

C.
This opinion is subject to the following qualifications:

(i)
the obligations of a party under the Agreement may be subject to general statute of limitation under the laws of Finland, the applicable pe​riod of time being ten (10) years from the date of the Agreement;

(ii) there may be circumstances in which a Finnish court would set aside an undertaking not to contest or assert any defence as to the validity or enforceability of Transactions. This could be the case e.g. where fraudulent or manifestly inaccurate or erroneous information has been submitted by a party to the Transaction. The fact that an agreement is oral or a Transaction entered into by telephone does not, per se, affect its validity or enforceability provided that the existence of such an agreement or such a Transaction can be established. The legal relevance of an undertaking not to contest allegations as to the existence of a Transaction is generally assessed by Finnish courts on a case by case basis against the background of other available evidence;

(iii) any provision in the Agreement which involves an indemnity for the costs of litigation or enforcement is subject to the discretion of the court to decide whether and to what extent a party to litigation or enforcement should be awarded the costs incurred by it in connection therewith;

(iv)
enforcement of the Agreement may be limited by general principles of equity; while the Agreement does not in our opinion include provisions that would be held by a Finnish court to be, per se, unequitable as between business entities, it is not possible to exclude the possibility that the enforcement of the Agreement in accordance with its terms could in a particular situation be held by a Finnish court to lead to an unequitable end result and therefore be subject to mitigation under general rules of Finnish contract law;

(v)
where any party to the Agreement is vested with a discretion or may deter​mine a matter in its opinion, the laws of Finland may require that such discretion is exercised reasonably or that such opinion is based on rea​sonable grounds;

(vi)
the provisions of the Agreement exculpating a party from a duty to pay special, exemplary, incidental, consequential or indirect damages may be set aside by Finnish courts in the event that such damages have arisen as a result of wilful action or gross negligence;

(vii)
Finnish courts will not give effect to obliga​tions the performance of which, in the jurisdic​tion in which they are to be performed, would be illegal under the laws of that jurisdiction nor will they give effect to contract provision purporting to constitute a waiver of applicable mandatory provisions of law;

(viii)
the question of whether or not any provisions of the Agreement which may be invalid on account of illegality or otherwise may be severed from the other provisions thereof in order to save those other provisions would be deter​mined by a Finnish court in its discretion;

 (ix)
the application by a Finnish court of the laws of the states referred to in 2.2 above in relation to the Agree​ment is subject to:

(a)
the laws of such states not being contrary to such Finnish mandatory pub​lic law which due to its public nature or general interest shall be considered to be applicable irrespective of the agreed choice of law; and

(b)
the application of the laws of such states not resulting in an outcome con​trary to the public policy (ordre public) of the Finnish legal system;


although we have no reason to believe that any provision of the Agreement would be regarded as being contrary to such Finnish mandatory public law or the public policy (ordre public) of the Finnish legal system;

(x)
the opinions expressed in 3.2, 3.3, 3.7 and 3.10 above are subject to the Agreement and the Transactions under the Agreement, for purposes of the Finnish Act on Recovery to Bankruptcy Estate (laki takaisinsaannista konkurssipesään, 1991, as amended), not constituting acts by which alone or together with other acts, in an inappropriate manner, a particular creditor has been favoured before others, assets of the debtor have been removed beyond the reach of creditors or the debts of the debtor have been increased to the detriment of creditors, provided that the debtor at the time of the act was insolvent (i.e., other than temporarily, unable to pay its debts as they fall due or its liabilities exceeding its assets) or that the act contributed to its becoming insolvent and that the other party knew or should have known about the insolvency or about the impact of the act on the economic situation of the debtor and also about the circumstances due to which the act was inappropriate;

(xi)
if legal proceedings were initiated before a Finnish court on the basis of the non-exclusive nature of the prorogation agreement contained in the Agreement or otherwise, such Finnish court would conduct such proceedings in accordance with normal Finnish procedural rules;

 (xii)
we express no opinion as to any law other than the law of Finland as presently in force and we have assumed that there is nothing in any other law that affects our opinion stated herein; in particular, we have made no independent investigation of the law of the states referred to in 2.2 above (other than Finnish law) as a basis for the opinion stated herein and do not express or imply any opi​nion thereon; legal concepts expressed or described herein shall be construed in accordance with Finnish law and no independent investigation has been made as to such concepts under the laws of any other jurisdiction.

There are no other material issues relevant to the issues raised by this opinion which we wish to draw to your attention.

This opinion is given for the sole benefit of the Nordic Association of Electricity Traders and its members and may not be relied upon by any other person without our prior written consent.

Yours faithfully

ROSCHIER-HOLMBERG & WASELIUS, Attorneys Ltd.

Gunnar Westerlund                 Dimitrios Himonas
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