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REQUEST FOR REHEARING AND CLARIFICATION 

OF THE ENRON INTERSTATE PIPELINES


The Enron Interstate Pipelines, pursuant to Section 19 of the Natural Gas Act, 15 U.S.C. 717r and Rule 713 of the Federal Energy Regulatory Commission's ("Commission") Rules of Practice and Procedure, 18 C.F.R. § 385.713, hereby respectfully request rehearing of certain requirements and clarification of certain statements contained in Order No. 637 issued February 9, 2000, in the above referenced docket ("Final Rule").   


The Enron Pipelines have actively participated in these proceedings over the last several years and commend the Commission for the open dialogue that the proceeding has fostered and the balance that this Commission has struck.  The Final Rule introduces groundbreaking concepts: lifting the price caps for capacity release, establishing peak/off-peak and term-differentiated ratemaking approaches, recognizing that not all shippers are captive customers that need protection, and focusing the right of first refusal back on its intended purpose of protecting historical usage.  Yet, the Final Rule reveals that the Commission is not willing to test these new ideas without a safety net.  So, with these innovations come certain conditions: continuation of cost of service ratemaking on pipeline services, the use of pro forma filings to implement new concepts, and additional reporting to permit monitoring of transportation markets.  While the Enron Pipelines believe that the conditions will prove to be unnecessary, the Final Rule challenges the industry to accept the Commission’s measured framework for moving away from prescriptive regulations towards market-oriented approaches that permit flexibility within certain bounds and with continued market monitoring. The Enron Pipelines' clarification and rehearing requests abide by that framework and are confined to those points which impact the ability to implement the principles and regulations set forth in the Final Rule. 


The Enron Pipelines also adopt the Request for Rehearing and Clarification filed by the Interstate Natural Gas Association of America ("INGAA") in this proceeding.

A.
The Commission should focus on any excess revenues generated from peak/off-peak pricing of short-term services, not on the existing cost of service for long-term service. 


Peak and off-peak rates are to be derived based on existing annual revenue requirements. Thus, the establishment of peak/off-peak rates for short-term service does not alter the overall cost of service and does not impact rates for customers with long-term service agreements. Nevertheless, the Final Rule requires the filing of a cost and revenue study based on twelve months of actual experience with peak/off-peak pricing.  Slip op. at 105.  The Enron Pipelines question the necessity of the study.  First, a review of cost matters is inconsistent with the Commission's charge that the peak/off-peak rates be "within existing existing cost of service constraints."  Slip op. at 100.    Second, the Final Rule requires that pipelines develop a mechanism for sharing any excess revenues attributable to the implementation of peak pricing.  Slip op. at 105.  A separate revenue study will certainly be duplicative with the revenue sharing mechanism itself.   Therefore, the Enron Pipelines ask the Commission to remove the requirement for a separate cost and revenue study and to, instead, rely on the revenue sharing mechanism to address any excess revenues generated by the peak/off-peak pricing of short-term services.   

B. 
The regulations governing segmentation should be revised to reflect key aspects of 
the Commission’s segmentation policy. 

In the Final Rule the Commission concludes that its segmentation policies should be codified to ensure consistent application across the grid.  Slip op. at 131.  Towards this end, the Commission adopted a new regulation in section 284.7(d) that gives a firm shipper the right to segment capacity for its own use or for the purpose of capacity release.  The Enron Pipelines do not dispute this provision, provided that the new regulation is revised to reflect the entire segmentation policy.

The regulation falls short -- it captures the broad concept without reflecting the limits of segmentation flexibility.   Segmentation is intended to allow existing shippers to make the best use of their existing capacity.  But, the Commission has not allowed segmentation (combined with alternate points rights) to be used in a manner that allows the sum of segmented pieces to exceed the original capacity rights.  Thus, in Tennessee the Commission found that shippers do not have the right to release overlapping segments or to submit nominations which exceed the contract demand of the original contract on any segment of the pipeline.
  The reasoning is analogous to the Commission’s discussion on the limits of the right of first refusal ("ROFR").  The Commission explains that ROFR is intended to protect the existing contract right, not to increase or change the service.  Slip op. at 223.  This same concept is fundamental to the framework of the Commission’s segmentation policy.  Accordingly, the Enron Pipelines ask the Commission to add the prohibition on overlapping segments and nominations in excess of contract demand to the new regulation.  This will help foster a consistent understanding of segmentation rights across the grid.


Likewise, the new regulation fails to address key principles regarding how segmented shippers select new primary receipt and delivery points.  Commission policy recognizes that replacement shippers are firm shippers in their own right.
  Accordingly, such shippers have the right to select primary receipt and delivery points, subject to capacity availability.  The Enron Pipelines ask the Commission to clarify that a segmented shipper is not automatically entitled to primary point rights merely by virtue of the fact that a segmentation transaction occurred at a particular location.  Rather, the recipient of the segmented capacity becomes a firm shipper, and as such, has the right to utilize existing primary points, to change the primary points based on current capacity availability, or to use alternate points. 

C. 
The Commission erred in finding that historical settlements may not serve as a 
basis for current segmentation and primary point provisions. 

Pipelines are cautioned that they may not rely on historical settlements to support their segmentation programs.  Slip op. at 134.  The Enron Pipelines oppose this cursory treatment of settlement provisions. The Commission needs to consider each settlement on its individual merits.  This can best be accomplished in the individual compliance proceedings.  Therefore, the Enron Pipelines seek rehearing to the extent that the Final Rule is attempting to procedurally bar the consideration of existing settlement provisions as part of the May 1 compliance filings. 

D. 
Penalty crediting mechanisms must take into account penalty revenues included in 
developing underlying rates.


In the Final Rule, the Commission establishes a new policy that a pipeline may not retain the revenues from penalties, but must credit them to shippers.  Slip op. at 161.  The Commission further described this as a requirement to “automatically credit revenues from all penalties, net of costs.”  The Enron Pipelines do not take issue with the penalty crediting rationale, but seek a clarification regarding the implementation of the concept.  Until a pipeline's next general rate case, penalty crediting should only be required on net penalty proceeds that exceed any amounts included in developing existing rates (whether through an allocation or through the inclusion of representative penalty levels).   Otherwise, the imposition of a penalty crediting mechanism would result in the double counting of penalty revenues. 

E. 
The Commission erred in grandfathering existing rights of first refusal for discounted rate agreements.  


The Final Rule provides that the ROFR will apply only to maximum rate contracts.  Slip op. at 211.  The Commission's rationale is that if a customer is truly captive and has no alternatives for service, it is likely that its contract will be at the maximum rate.  Shippers that are not captive and have alternatives in the marketplace do not need the protection of ROFR.  Slip. op. at 217.   Having reached the conclusion that discount shippers do not warrant the protections of ROFR, the Commission unjustifiably grandfathers existing discount agreements.  The rationale is to give these shippers notice and an opportunity to re-execute contracts in view of the new policy.  Slip op. at 229.  The Commission assumes that this limited continuation of the ROFR on discount agreements causes no harm.


The Enron Pipelines disagree.  The continuation of ROFR on discounted agreements, even if just for a few years, keeps pipelines from putting the capacity in the hands of shippers that value it most.  For example, Transwestern Pipeline Company is currently subscribed, due in large part, to the existence of long-term discounted agreements. Because of ROFR, Transwestern is unable to sell long-term capacity to other shippers and must stand ready to continue to serve the existing shipper.   While the existing discount shipper may be required to bid up to the maximum rate at the contract expiration date, such shipper need not presently declare its intention. The harm is that new shippers may look elsewhere to fill their capacity needs.


It is unnecessary to allow discount shippers to exercise ROFR because the Commission has already reached the conclusion that these shippers are not the captive customers for which the right was crafted.  Moreover, to the extent that such shippers argue that they have some sort of reliance interest in the continuation of ROFR, they are in fact admitting the very point that the Enron Pipelines made in NOPR comments – that the ROFR is a valuable option that pipelines are forced to give away for free.  Accordingly, the Enron Pipelines ask the Commission to immediately implement the policy that ROFR does not apply to discount rate agreements. 

F. Reporting Requirements

1. The Commission should eliminate the requirement that the transactional postings pertaining to firm service be posted contemporaneouly with the execution of the contract.

The Final Rule establishes new reporting requirements for firm service and release transactions.  Specifically, section 284.13(b)(1) requires that information about the firm transactions be posted “contemporaneously with the execution or revision of a contract for service.”  The Enron Pipelines do not believe that this requirement is achievable.  In most cases,   pipeline service agreements continue to be executed in hard-copy format by mailing documents back and forth:  a shipper requests a contract or amendment; the pipeline prepares and partially executes the contract and mails the paperwork to the shipper; and under current tariff provisions, the shipper then has up to 30 days to execute and return the documents.  The pipeline does not know of the execution until after the fact.

The Commission’s rationale behind the new firm reporting requirements is to make the reporting of pipeline capacity and capacity release identical.  Slip op. at 177.  However, prearranged capacity release transactions are not required to be posted until immediately prior to the nomination deadline regardless of when the releasing and replacement shipper negotiate the release.
  The Enron Pipelines ask the Commission to revise the posting times set forth in section 284.13(b)(1) consistent with capacity release posting timeframes, and eliminate the requirement to post contemporaneously with execution. 

2. Pipelines should not be required to post contracts during a pending certificate proceeding.

The Enron Pipelines seeks clarification that the new posting regulations do not involve the posting of contracts during a pending certificate proceeding.  The Commission already has established practices for requiring the disclosure of contracts in the certificate process.  For example, the Commission has recognized that the names of shippers can be treated as confidential during the certificate process.  Cite ANR, CP99-241.  To the extent the Commission desires to require disclosure of contracts prior to the in-service date, such conditions can be addressed within the certificate proceeding.   Thus, the Enron Pipelines submit that there is no benefit from mandating that expansion contracts be included in firm transactional reports.  The agreement itself is not effective until the underlying facilities are placed in service.  Therefore, the Commission should clarify that the requirement to post contracts pertains to contracts for capacity that is in service.

3. The Commission should clarify that the shipper-initiated revisions to primary receipt and delivery points do not necessitate the reporting of existing contracts.

Section 284.13(b)(1) requires that the pipeline must post newly executed contracts or revisions.  The Enron Pipelines seek clarification that this requirement does not extend to primary receipt and delivery point revisions within an effective contract. Requiring a new posting for each point change is redundant with other reports and will significantly clutter the pipelines' transactional web sites. 

Firm service agreements already give shippers the right to alter their primary receipt or delivery points subject to request procedures and available capacity.  But typically these point changes are effectuated through revised contractual exhibits.   To the extent the firm transactional reporting is interpreted as requiring the re-posting of contracts with each new receipt and delivery point exhibit, the burden of transactional reporting will be greatly increased.  Moreover, this routine activity will largely overwhelm the identification of new agreements.  

The revised index of customers will include a comprehensive listing of receipt and delivery points and therefore will satisfy any need to periodically monitor point changes.  Thus, Enron asks that the Commission clarify that point changes to existing contracts need not be re-posted on the firm transactional report.

4. The Commission should revise the standards of conduct to permit additional time to learn of and post corporate organizational changes

The Enron Pipelines are not objecting to the requirement to post the organizational structure of the parent corporation with the relative position of the pipeline and all marketing affiliates.  However, the Enron Pipelines do not believe it is reasonable to require that these charts be updated within three days of any change.  In consideration to the affected employees, information on a corporate organizational change is often kept confidential until employees are briefed.  Once the organizational changes are public, memos documenting reporting relationships generally take an additional period of time. The Enron Pipelines ask that the Commission consider its own experiences in developing the new OMTR and OEP offices and the period of time involved in informing impacted employees and developing organizational charts.   

The Commission explains that the revised organizational information is based on requirements in the electric industry.
   But, there is no similar three-day update requirement for OASIS postings.  The Enron Pipelines ask the Commission to revise the regulation to require that non-pipeline organizational charts be revised within a reasonable time of a change.  The Enron Pipelines support INGAA's suggestion that the information be updated quarterly.

5. The Commission should eliminate the requirement to post total design capacity. 

The Enron Pipelines do not oppose the expanded requirements to post, on a daily basis, the quantity scheduled by point or segment and data on service outages.  The Enron Pipelines have supported similar standards at GISB.  And, more importantly, the Enron Pipelines already post operationally available capacity, outages and scheduled information on each of its pipeline's web sites.

In contrast, the Enron Pipelines are concerned about the requirement to post design capacity for each point or segment.   Pipelines do not operate under static conditions.  The capacity of a point depends not only on the meter capacity of the point, but on the location of other points on a lateral, the pressures at which the lateral is being operated, and the location and direction of actual gas flows.  For these reasons GISB recently considered and declined the addition of design capacity to the available capacity posting.  A tremendous amount of resources would have to be invested into tools to maintain meaningful design numbers.   And, despite any such effort, potential shippers would not gain any additional useful information that they don't already receive from the posting of operationally available capacity.   The Enron Pipelines therefore request that the Commission eliminate the requirement to post design capacity by point or segment.

6. The Commission should extend the implementation of the new transactional reporting requirements to permit coordination with GISB. 


The Commission recognizes that GISB needs to develop standard for the new reporting requirements, but recognizes that GISB may be unable to complete this work by September 1, 2000.  Slip op. at 208.  Nevertheless, the Commission concludes the pipelines should implement the reporting requirements in non-standard format until the GISB standards are finished.  


The Enron Pipelines ask the Commission to reconsider this approach which ensures that pipelines will be forced to develop the transactional reports not once, but twice.  Perhaps this double effort does not seem significant to the Commission, but that is because the Commission grossly underestimates the effort involved in developing a web site capable of capturing this large amount of data.  The Commission estimates that 77,847 hours will be spent for all pipelines to comply with the reporting requirements, including 115.2 hours for each pipeline to develop a web site capable of handling the huge volume of transactional data.  Slip op. at 238.   The Enron Pipelines submit that they have each already spent more than 115.2 hours studying the transactional data requirements. Clearly, the burden of designing and implementing the web site is underestimated.


Because of the magnitude of the effort, it is critical that the web site be developed based on GISB specifications.  At their March 2 meeting, the GISB Board of Directors recognized this concern and adopted a resolution to add this work to the annual plan on a high priority basis.  The Enron Pipelines commit to work to develop such standards within GISB as expeditiously as possible and ask the Commission to consider delaying the implementation of the reporting requirements until GISB has a chance to act.  

G. 
The Commission should clarify the implementation schedule for removing the 


maximum ceiling rate for short-term capacity release transactions.  


The Final Rule states that the regulation removing the maximum ceiling rate for short-term capacity release transactions becomes effective as of the date of this rule.  Slip op. at 236.  Yet, pipelines are not required to make filings to revise related tariff provisions for up to 180 days.  This implementation structure creates ambiguity as to date in which pipelines are expected to accept capacity release transactions in excess of maximum rate.   Perhaps the Commission assumes that there will be no capacity release transactions in excess of the maximum rate until the 2000-2001 winter heating season, and thus, pipeline tariff provisions will be in place prior to the upcoming winter.  There are, however, summer peaking markets in which shippers may be able to command in excess of the maximum rate this summer.  The Enron Pipelines ask the Commission to clarify the implementation schedule for removing the maximum ceiling rate.

CONCLUSION

For the reasons set forth herein, the Enron Pipelines ask the Commission to grant rehearing and clarification on an expeditious basis to permit pipelines to implement the Final Rule.
  

Respectfully submitted,

By _____________________

Shelley A. Corman

Vice President, Reg. Affairs and Asst. Gen. Counsel

Enron Gas Pipeline Group

1400 Smith Street

P. O. Box 1188

Houston, Texas  77251-1188

(713) 853-7083

Dated: March 10, 2000

CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document by mail upon each person designated on the official service list compiled by the Secretary in this proceeding.


Dated at Washington, D. C. this 10th day of March, 2000.


____________________________


Shelley A. Corman, Vice President

Regulatory Affairs & Asst.Gen. Counsel

March 10, 2000

Mr. David Boergers, Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Office of the Secretary, Room 1A, East

Washington, D. C. 20426

Re:


Dear Mr. Boergers:


Enclosed for filing with the Commission in the captioned docket are an original and

fourteen (14) copies of "Request for Rehearing and Clarification of The Enron Interstate Pipelines" in the captioned proceeding.  Also enclosed are three extra copies to be file-stamped and returned to the messenger. 

Very truly yours,

Shelley A. Corman

Vice President, Regulatory Affairs and Asst. General Counsel
� Tennessee Gas Pipeline Company, 85 FERC ¶ 61,052 (1998), reh'g 86 FERC ¶ 61,290 (1999).


� Texas Eastern Transmission Corporation, 63 FERC ¶ 61,100 (1993).


� The Final Rule indicates that the Commission does not intend to alter these capacity release posting rules.


� American Electric Power Service Corporation, 81 FERC ¶ 61,332 (1997), 82 FERC ¶ 61,131, order on reh’g, 83 FERC ¶ 61,357 (1998).  
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