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PRIVILEGED AND CONFIDENTIAL

	TO:
	File
	DATE:
	December 19, 2000

	FROM:
	Leslie Hansen


	DEPARTMENT:
	Legal Department

	SUBJECT:
	Proposed Changes to EnronOnline Electronic Trading Agreement


1. As a general matter, when and if the ETA or any GTC posted on EnronOnline is amended, I understand that the counterparty will be required to accept the new ETA or GTC before such agreement is enforceable against the counterparty.  My recommendation is that ONLY master users can accept a new ETA (and preferably a revised GTC as well), since a trader may not have the authority to bind his/her company to a contract.  Dynegy has asked that we expressly agree that a revised ETA can only be accepted by a master user, and Dave Forster is currently considering this issue.

2. Revise Section 1(iii) to clarify that the other terms and conditions referenced therein includes the Legal and Privacy terms:  “other terms and conditions specified or referred to on the Website from time to time, including, but not limited to, the Legal and Privacy statement)”.

3. Consider adding the following as Section 3(f) or to the end of Section 3(e):  “If the terms of a written and mutually executed master agreement include confirmation procedures different from those set forth herein, the terms of the master agreement shall govern the Transactions subject thereto but in no event shall the confirmation procedure of the master agreement or failure to comply with the confirmation process of the master agreement impair the validity or enforceability of the Transaction.”

4. Revise the second sentence of Section 4(a) to provide that no event will Enron be liable for any direct, special, indirect, etc. damages and to add the phrase “OR LINKS” to the next to the last line of that sentence after the phrase “OR RELYING ON THE WEBSITE OR ANY INFORMATION”.

5. In addition to (2) above, consider adding the following express limitation of liability to the end of Section 4(a):  “In no event shall Enron’s total liability to you for all damages, losses and causes of action (whether in contract or tort, including but not limited to, negligence) exceed the amount paid by you to Enron, if any, for accessing the Website.”

6. Consider amending Section 4(b)(ii) of the ETA by deleting the words “and/or” and inserting the following at the end of such subsection [to address a concern raised by many counterparties]: “except where either (x) any such person gained access to the Website as a result of Enron’s gross negligence or willful misconduct.”

7. Consider adding the following provision as a new Section 4(c) [Note:  This issue has been raised by many counterparties with concerns about the ETA.]:  “The limitation of liability and indemnities provided in this Section 4 are not intended to extend to liabilities of Enron or claims against the Enron entity that is the party to a Transaction resulting from the terms of a Transaction executed via the Website, but instead the liabilities and indemnification obligations of each of Counterparty and the Enron entity that is a party to the relevant Transaction shall be as provided in the master agreement or GTC governing such Transaction.”

8. Consider adding a two (2) year time limit to the confidentiality obligation in Section 5.  Since the counterparty should receive very little, if any, confidential information about Enron as a result of the use of EOL while Enron is likely to obtain confidential information about counterparty as a result of its use of the site, it is probably a good idea to limit this confidentiality obligation.

9. Revise Section 5(b)(iii) as follows:  “to any consultant, bankers, financiers or legal advisors to the receiving party who have been advised of the terms of this Agreement and have agreed to maintain the confidentiality of the Confidential Information in accordance herewith.”

10. Revise Section 5(c) as follows:  “Before a party discloses any Confidential Information in any of the circumstances described in clause 5(b)(ii), it shall notify the other party of its intention to make such disclosure.”  Delete the rest of the sentence.

11. Consider adding the following provision [which was taken from the DynegyDirect ETA] to the end of Section 5(b):  “Confidential Information shall also exclude any biographical, transactional, or other type of information provided by Counterparty to Enron which Enron publishes in a statistical format or other such format such that it does not designate the owner or source of such information and therefore the information itself retains its confidential nature.”

12. Consider adding the following provision [from DynegyDirect terms of use/I’m not sure that we should include but worth considering]:  “With respect to all content posted by Counterparty to all publicly accessible areas of the Website (the “Content”), Counterparty grants Enron a royalty-free, perpetual, irrevocable, non-exclusive and fully sublicensable right and license to use, reproduce, publish, translate, create derivative works from, distribute, perform and display such Content (in whole or in part so long as the meaning of the original Content is not distorted by displaying only a part) worldwide solely on the Website.  Enron acknowledges and agrees that Counterparty shall remain the owner of such Content and that Enron shall have no further license or right with regard to such Content.”
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