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EXHIBIT A - Certificate of Formation

EXHIBIT B - Manager

EXHIBIT C - General Valuation Procedure
This AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT OF TIMBERWOLF BOBCAT I, LLC (as amended, modified, supplemented or restated from time to time, this “Agreement”), is made and entered into as of June 29 September [__], 2000 (the "Effective Date"), by and between the Members.

WHEREAS, the Certificate of Formation substantially in the form of Exhibit A was filed with the Office of the Secretary of State of the State of Delaware on June 21 August [28], 2000;

NOW, THEREFORE, in consideration of the agreements and obligations set forth herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:

ARTICLE I
DEFINED TERMStc "ARTICLE I
DEFINED TERMS" \f 67 \l 01

Section 1.1
Definitionstc "Section 1.1
Definitions" \f 67 \l 02.  Unless the context otherwise requires, the terms defined in this Article I shall, for the purposes of this Agreement, have the meanings herein specified.


“Act” means the Delaware Limited Liability Company Act and any successor statute, as amended from time to time.


“Affiliate” means, with respect to any Person, any other Person controlling, controlled by, or under control with such first Person, with the concept of control in such context meaning the possession, directly or indirectly, of the power to direct, or cause the direction of, the management or policies of another, whether through the ownership of voting securities, by contract or otherwise. No Member shall be deemed to be an Affiliate of any other Member by reason of such Member's interest as a member in the Company.


“Agreed Return” has the meaning set forth in Section 5.1.


“Agreement” has the meaning set forth in the introduction.


“Business Day” means any day other than a Saturday, a Sunday, or a holiday on which banks in the State of Texas generally are closed.


“Capital Contribution” means, with respect to each Member, any contribution to the capital of the Company by such Member as provided in this Agreement.


“Cash Equivalent Investments” means securities that are (i) direct obligations of the United States of America or of any agency thereof, or obligations fully guaranteed as to principal and interest by the United States of America other than Government National Mortgage Association, Federal National Mortgage Association, and Federal Home Loan Mortgage Corporation mortgage-backed securities or certificates and any similar mortgage-backed securities or certificates; (ii) bankers' acceptances, time deposits and certificates of deposit issued by a financial institution with a rating of at least “Baa3” (or the equivalent thereof) by Moody's Investors Service, Inc. (together with its successors, “Moody's”) or at least “BBB-” (or the equivalent thereof) by Standard & Poor's Ratings Service, a division of McGraw Hill Companies (together with its successors, “S&P”) other than a financial institution that is (1) a Texas bank, (2) a Texas savings and loan association or (3) a national bank with its principal place of business in Texas, in each case maturing not more than 270 days from the date of acquisition thereof; (iii) commercial paper given a rating of at least A-2 (or the equivalent thereof) or at least P-2 (or the equivalent thereof) by S&P or Moody's, respectively (or an equivalent rating by another nationally recognized statistical rating organization of similar standing if neither of such Persons is then in the business of rating commercial paper), maturing not more than 270 days from the date of acquisition thereof other than commercial paper issued by (1) a Texas corporation, (2) a Texas limited liability company, (3) a Texas bank, (4) a Texas savings and loan association, (5) a national bank with its principal place of business in Texas, (6) a Texas resident individual or (7) a partnership, association or trust with its day-to-day operations conducted in Texas, or, if such entity’s day-to-day operations are conducted equally or fairly evenly in more than one state, the principal place from which such entity’s trade or business is directed is Texas; (iv) repurchase agreements with primary dealers whose senior long-term debt securities (or if such primary dealer has no senior long-term debts, the senior long-term debt of the parent of such primary dealer) are rated at least “Baa3” (or the equivalent thereof) by Moody's, or at least “BBB-” (or the equivalent thereof) by S&P, other than a primary dealer that is (1) a Texas corporation, (2) a Texas limited liability company, (3) a Texas bank, (4) a Texas savings and loan association, (5) a national bank with its principal place of business in Texas, (6) a Texas resident individual or (7) a partnership, association or trust with its day-to-day operations conducted in Texas, or, if such entity’s day-to-day operations are conducted equally or fairly evenly in more than one state, the principal place from which such entity’s trade or business is directed is Texas, secured by a perfected first priority security interest in collateral of the types described in paragraph (i) or (ii) above, maturing not more than 270 days from the date of acquisition thereof; (v) instruments issued by investment companies having a portfolio 90% or more consisting of obligations of the type and maturity described in clauses (i), (ii), (iii) and (iv) above (including, without limitation, offshore mutual investment funds that are rated AAA by S&P and Aaa by Moody's)), other than an investment company that is (1) a Texas corporation, (2) a Texas limited liability company, (3) a Texas bank, (4) a Texas savings and loan association, (5) a national bank with its principal place of business in Texas, (6) a Texas resident individual or (7) a partnership, association or trust with its day-to-day operations conducted in Texas, or, if such entity’s day-to-day operations are conducted equally or fairly evenly in more than one state, the principal place from which such entity’s trade or business is directed is Texas; provided that the definition of “Cash Equivalent Investments” shall not include any investment the earnings, income or profit on such investment on which would be subject to United States withholding tax; (vi) demand promissory notes with an interest rate equal to the LIBO Rate (as defined in the Revolving Credit Agreement dated as of May 18, 2000 among Enron, the lenders party thereto, Citibank, N.A. and The Chase Manhattan Bank, as co-administrative agents, and Citibank, N.A., as paying agent, as amended, supplemented, replaced, restated or otherwise modified from time to time) plus .45% issued by Enron  evidencing an advance by the Company to Enron, which may include scheduled amortization provisions as Enron and the Company shall deem appropriate; provided that if Enron is rated below “Baa3” by Moody’s and “BBB-” by S&P for a period of 30 consecutive days or more, then such notes shall by their terms become due and payable immediately and the proceeds from such repayment shall be invested in Cash Equivalent Investments other than as described in this clause (vi); provided, further, if subsequent to any such downgrade, Enron is rated at least “Baa3” by Moody’s or “BBB-” by S&P, the Company may invest or reinvest in notes under this clause (vi); and (vii) the Wilmington U.S. Government Portfolio money market fund or the Wilmington Prime Money Market Portfolio money market fund, or both, maintained by the Collateral Agent.


“Certificate” means the Certificate of Formation of the Company filed with the Secretary of State of the State of Delaware on June 21 August [28], 2000, and any and all amendments thereto and restatements thereof.


“Claims” has the meaning set forth in Section 12.12.


“Code” means the U.S. Internal Revenue Code of 1986, as amended from time to time.


"Collateral Agent" has the meaning given to such term in the Security Agreement.


“Collateral” has the meaning given to such term in the Security Agreement.


“Company” means Timberwolf Bobcat I, LLC, a Delaware limited liability company.


“Company Enron Shares” has the meaning set forth in Section 6.9.

“Competitor of Enron” means any Person that conducts any significant operations in, or which has any subsidiary or affiliate which is a "significant subsidiary" within the meaning of Rule 1-02(w) of Regulation S-K promulgated by the Securities and Exchange Commission that conducts operations in, energy and energy related businesses, including, without limitation, exploration, production and transportation of natural gas, crude oil and other hydrocarbons worldwide, the generation and transmission of electricity, the marketing of natural gas, electricity and other energy and energy intensive commodities and related risk management and finance services worldwide, the development, construction and operation of power plants, pipelines and other energy related assets worldwide, the retail and wholesale energy services business and businesses relating to the provision of communications, telecommunications, fiber optics and internet products and services, except in each case for Persons whose primary business is banking, insurance, investment banking, investment management or other investing and financial services.


“Confidential Information” has the meaning set forth in Section 3.8.


“Contingent Liability” means, with respect to the Company, any agreement, undertaking or arrangement by which the Company guarantees, endorses or otherwise becomes or is contingently liable upon (by direct or indirect agreement, contingent or otherwise, to provide funds for payment, to supply funds to, or otherwise to invest in, a debtor, or otherwise to assure a creditor against loss) the indebtedness, obligation or any other liability of any other Person (other than by endorsements of instruments in the course of collection) or guarantees the payment of dividends or other distributions upon the share of any other Person.  The amount of the Company's obligation under any Contingent Liability shall be the amount of such indebtedness, obligation or other liability, or the amount of such dividends or distributions of such other person, subject to any principal amount (or maximum principal amount, if larger) of the debt, obligation or other liability guaranteed thereby.  For all purposes of this Agreement, a Contingent Liability of the Company shall include the indebtedness of any other Person for which the Company is by law or by contract unlimitedly liable (including the indebtedness of a partnership in which it is the general partner), except to the extent that such indebtedness is expressly non-recourse to such Person.


“Debt” means (a) all obligations of  the Company for borrowed money and all obligations of the Company evidenced by bonds, debentures, notes or other similar instruments; (b) all obligations, contingent or otherwise, relative to the face amount of all letters of credit, whether or not drawn, and banker’s acceptances issued for the account of the Company; (c) all obligations of the Company to pay rent or other amounts under a lease of (or other agreement conveying the right to use) property to the extent such obligations are required to be accounted for as a capital lease on a balance sheet of the Company prepared in accordance with GAAP; (d) all other items which, in accordance with GAAP, would be included as liabilities on the liability side of the balance sheet of the Company as of the date at which Debt is to be determined; (e) net liabilities of the Company under all Hedging Obligations; (f) whether or not so included as liabilities in accordance with GAAP, all obligations of the Company to pay the deferred purchase price of property or services, and indebtedness (excluding prepaid interest thereon) secured by any mortgage, lien, pledge, charge, security interest or other similar encumbrance on property owned or being purchased by the Company (including indebtedness arising under conditional sales or other title retention agreements), whether or not such indebtedness shall have been assumed by the Company or is limited in recourse (but excluding accounts payable arising in the ordinary course of business); and (g) all Contingent Liabilities of the Company in respect of any of the foregoing.


“Dispose,” “Disposing,” or “Disposition” means a sale, assignment, transfer, exchange, mortgage, pledge, grant of a security interest or other disposition or encumbrance (including by operation of law). 


“Early Termination Date” has the meaning given to the term "Global Early Termination Date" in the Master Derivatives Agreement.


“Effective Date” has the meaning set forth in the introductory paragraph.


“Enron” means Enron Corp., an Oregon corporation, together with its successors and assigns.


“Enron Stock” means shares of the common stock, no par value, of Enron, any securities convertible into or exchangeable for such common stock, and any shares of capital stock, debt instruments or other property issued by way of reclassification of Enron Stock into which such shares of common stock are converted pursuant to a merger, consolidation or similar transaction with respect to Enron. 


“GAAP” means United States generally accepted accounting principles consistently applied.

“Grizzly” means Grizzly I, LLC, a Delaware limited liability company.

“Grizzly Member” means Grizzly in its capacity as a Member of the Company, and any successor or assignee of Grizzly as a Member of the Company pursuant to this Agreement.

“Hedging Obligations” means, with respect to any Person, all liabilities of such Person under swaps, puts, calls, caps, floors, collars, or other derivatives transactions.


“Indemnified Person” has the meaning set forth in Section 6.6.


"IRR" means, as of any date of determination, the annual discount rate (expressed in percentage terms and taken to two decimal places, e.g. 30.00%) that results from the XIRR Function of Microsoft Excel 7.0 defining all Capital Contributions made by the LJM2 Member as cash outflows and all distributions made to the LJM2 Member (pursuant to Section 5.1 or 11.2) as cash inflows.


“LJM2” means LJM2-Timberwolf Bobcat, LLC, a Delaware limited liability company.


“LJM2 Member” means LJM2 in its capacity as a Member of the Company, and any successor or assignee of LJM2 as a Member of the Company pursuant to this Agreement.


“Management Services Agreement” means, as applicable, the Management Services Agreement dated as of June 29 September [__], 2000 between the Manager and LJM2 Co-Investment, L.P. and the Management Services Agreement dated as of June 29 September [__], 2000 between the Manager and Enron.


“Manager” means the Person identified from time to time pursuant to Article VI as having responsibility for administration of the Company’s affairs and any Person hereafter appointed or elected as the Manager of the Company as provided in this Agreement, but does not include any Person who has ceased to be the Manager of the Company.


“Manager Fees and Expenses” has the meaning set forth in Section 10.7.


“Master Derivatives Agreement” means the Master Derivatives Agreement dated as of June 29, September [__], 2000 between Grizzly Roadrunner and the Company.


“Member” means any Person executing this Agreement as of the date hereof as a member or hereafter admitted to the Company as a member as provided in this Agreement, but does not include any Person who has ceased to be a Member in the Company.


“Membership Interest” means, with respect to any Member, such Member's limited liability company interest in the Company.


“Ordinary Operating Expenses” means reasonable ordinary overhead and reasonable operating administrative expenses of the Company reasonably incurred by the Manager (in its capacity as Manager of the Company) in connection with maintaining and operating its office, including  salaries and other compensation, rent, routine office equipment expense and liability and other insurance premiums, including Manager Fees and Expenses.


“Organizational Expenses” means all reasonable expenses paid or incurred by the LJM2 Member in connection with the formation of the Company and the LJM2 Member, and the consummation of the other related transaction contemplated by this Agreement or the Subject Agreements to occur on or before the Effective Date.

“Person” means any individual, domestic or foreign corporation, joint stock company, limited liability company, association, partnership, joint venture, organization, business or other trust, government or governmental agency or any other entity or organization of any kind or character.


“Roadrunner” means Roadrunner I LLC, a Delaware limited liability company.


“Roadrunner Member” means Roadrunner in its capacity as a Member of the Company, and any successor or assignee of Roadrunner as a Member of the Company pursuant to this Agreement.

“Security Agreement” means the Security Agreement dated as of June 29 September [__], 2000 among the Company, Enron, the Grizzly Roadrunner Member, and Wilmington Trust Company, as collateral agent and securities intermediary.


“Subject Agreements” means (i) the Master Derivatives Agreement, (ii) an ISDA Master Agreement dated June 29, September [__], 2000 between Grizzly Roadrunner and the Company, including any schedules thereto and any confirmations executed in connection therewith, (iii) an ISDA Master Agreement dated June 29 September [__], 2000 between Enron and the Company, including any schedules thereto and any confirmations executed in connection therewith, (iv) the Stock Transfer Restriction Letter Agreement dated as of June 29 September [__], 2000 between the Company and Enron, (v) the Stock Purchase Agreement dated as of June 29 September [__], 2000, between Grizzly Roadrunner and the Company, (vi) the Promissory Note payable by the Company to Grizzly Roadrunner dated as of June 29 September [__], 2000, (vii) the Promissory Note payable by Grizzly Roadrunner to the Company dated as of June 29 September [__], 2000, (viii) the Guaranty Agreement dated as of June 29 September [__], 2000 made by Enron in favor of the Company, (ix) the Registration Rights Agreement dated as of June 29 September [__], 2000 between Enron and the Company, (x) the Security Agreement, (xi) the Management Services Agreements, and (xii) any promissory note between Enron and the Company.


“Subject Person” has the meaning set forth in Section 3.8.


“Treasury Regulations” means the income tax regulations, including temporary regulations, promulgated under the Code, as such regulations may be amended from time to time (including corresponding provisions of succeeding regulations).

ARTICLE II
FORMATION OF THE COMPANYtc "ARTICLE II
FORMATION OF THE COMPANY " \f 67 \l 01
Section 2.1
Nametc "Section 2.1
Name" \f 67 \l 02.  The name of the Company is “Timberwolf“Bobcat I, LLC” and all Company business shall be conducted in such name or such other name or names that comply with applicable law and as all Members may designate from time to time.

Section 2.2
Business of the Companytc "Section 2.2
Business of the Company" \f 67 \l 02. The nature of business or purposes to be conducted or promoted by the Company shall be to engage exclusively in the following businesses and financial activities:  (a) executing, delivering and performing this Agreement and the Subject Agreements to which it is or is intended to be a party and the transactions contemplated therein, (b) acquiring rights and assets under this Agreement and the Subject Agreements, (c) holding title to the cash and assets received in connection with the Capital Contributions referred to in Article IV, (d) collecting cash proceeds from assets held by the Company, paying the obligations of the Company, reinvesting any remaining proceeds in Cash Equivalent Investments (which shall be selected as provided in the Security Agreement) pending distribution to Members whether during the term of this Agreement or upon dissolution of the Company, and otherwise servicing the assets held by the Company, (e) making the distributions contemplated by Article V, and (f) engaging in activities incidental to, resulting from, or otherwise necessary to facilitate, the activities referred to in the foregoing clauses (a) through (e) and engaging in such actions as are expressly required to be taken pursuant to this Agreement.  The Company shall not engage in any activity other than those activities referred to in the preceding sentence.

Section 2.3
Termtc "Section 2.3
Term" \f 67 \l 02.  The term of the Company commenced on the date the Certificate was filed with the Secretary of State of the State of Delaware and shall continue until the Company is dissolved in accordance with the provisions of this Agreement.

Section 2.4
Prohibited Actstc "Section 2.4
Prohibited Acts" \f 67 \l 02.  Notwithstanding any other provision of this Agreement or any provision of law that otherwise so empowers the Company, the Company shall not take any of the following actions:  (a) dissolve, liquidate or convert into any other form of entity, in whole or in part; (b) merge or consolidate with any other enterprise; (c) incur or guarantee any Debt, except as may be incurred pursuant to the Subject Agreements. 
Section 2.5
Separate Entitytc "Section 2.5
Separate Entity" \f 67 \l 02.  The Company shall conduct its affairs in accordance with the following provisions: (a) the Company shall maintain separate records and books of account from those of its Affiliates, any Member, and any other Person; (b) the Company shall maintain its records and books of account in such a manner that it would not be difficult or costly to segregate, ascertain, or otherwise identify its assets and liabilities separate and distinct from the assets and liabilities of any Person; (c) the Company's funds and other assets shall not be commingled with those of any Person; (d) the Company shall conduct its own business in its own name; (e) the Company shall maintain separate financial statements; (f)  except as otherwise set forth in this Agreement or the Subject Agreements, the Company shall pay its own liabilities out of its own funds; (g) the Company shall hold meetings, as appropriate, and maintain minutes of such meetings; (h) any financial transaction between the Company and any Person shall be on terms no less favorable to the Company than terms the Company could obtain with third parties and shall reflect the separate identity and legal existence of each entity; (i) the Company shall not guarantee or become obligated for the debts of any Member or other Person, or hold out the Company's credit as being available to satisfy the obligations of any Member or other Person, or, except as expressly contemplated by the Subject Agreements, pledge its assets for the benefit of others; (j) representatives and agents of the Company (whether or not they are “loaned” employees of any Person) will, when purporting to act on behalf of the Company, hold themselves out to third parties as being representatives or agents of the Company and will use business cards, stationery and checks that so reflect; (k) the Company shall use separate stationery, invoices and checks; (l) the Company shall allocate fairly and reasonably any overhead for shared office space; and (m) the Company shall hold itself out as a separate entity, distinct from other Persons. 


Section 2.6
Non-Petition Covenanttc "Section 2.6
Non-Petition Covenant" \f 67 \l 02.  During the term of the Company, neither any Member (in its capacity as a Member of the Company) nor the Manager will take any action to adjudicate the Company a bankrupt or insolvent, consent to the institution of bankruptcy, or insolvency proceedings against the Company, file a petition seeking or consenting to reorganization or relief under any applicable federal or state law relating to bankruptcy, and neither any Member (in its capacity as a Member of the Company) nor the Manager will solicit others to take any such action against the Company, consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator (or similar official) of the Company or a substantial part of its property or admit its inability to pay its debts generally as they become due or authorize any of the foregoing to be done or taken on behalf of the Company; provided, however, that nothing contained in this Section 2.6 shall prevent any Person that is a creditor of the Company (including any Member in its capacity as a creditor of the Company) from taking any of the foregoing actions.

Section 2.7
Registered Office; Registered Agent; Principal Office; Other Officestc "Section 2.7
Registered Office; Registered Agent; Principal Office; Other Offices" \f 67 \l 02.  The registered office of the Company in the State of Delaware shall be at such place as  may be designated from time to time.  The registered agent for service of process on the Company in the State of Delaware or any other jurisdiction shall be such Person or Persons as may be designated from time to time.  The Company may have such other offices as may be designated from time to time.

Section 2.8
Foreign Qualificationtc "Section 2.8
Foreign Qualification" \f 67 \l 02.  Prior to the Company conducting business in any jurisdiction other than the State of Delaware, the Manager shall cause the Company to comply, to the extent procedures are available, with all requirements necessary to qualify the Company as a foreign limited liability company in such jurisdiction. The Manager shall not cause the Company to conduct business in any jurisdiction wherein the conduct by the Company of business in such jurisdiction might result in subjecting the Grizzly Roadrunner Member or the LJM2 Member to any tax, liability or cost (other than any such imposed on the Company as a result of its doing business in such jurisdiction). At the request of the Manager, each Member shall execute, acknowledge, swear to and deliver all certificates and other instruments conforming to this Agreement that are necessary or appropriate to qualify, or, as appropriate, to continue or terminate such qualification of, the Company as a foreign limited liability company in all such jurisdictions in which the Company may conduct business as permitted by this Section 2.8, and shall supply copies of all such certificates and other instruments (as delivered) to the Grizzly Roadrunner Member and the LJM2 Member.

Section 2.9
No State-Law Partnershiptc "Section 2.9
No State-Law Partnership" \f 67 \l 02. The Members intend that the Company not be a partnership, limited partnership or joint venture and this Agreement shall not be construed to suggest otherwise.

Section 2.10
Compensation and Expensestc "Section 2.10
Compensation and Expenses" \f 67 \l 02.  Except as otherwise expressly provided in this Agreement or contemplated by the Subject Agreements, no Member or Affiliate of any Member shall receive any salary, fee, or distribution from the Company for services rendered to or on behalf of the Company or otherwise in its capacity as a Member, nor shall any Member or Affiliate of any Member be reimbursed by the Company for any expenses incurred by such Member or Affiliate on behalf of the Company or otherwise in its capacity as a Member.

ARTICLE III
MEMBERS; DISPOSITIONS OF INTERESTStc "ARTICLE III
MEMBERS; DISPOSITIONS OF INTERESTS " \f 67 \l 01
Section 3.1
Admission of Memberstc "Section 3.1
Admission of Members" \f 67 \l 02.  

(a)
Initial Members.  LJM2 and Grizzly Roadrunner shall be deemed to be admitted to the Company as Members on the Effective Date.  Except as set forth in the immediately preceding sentence with respect to the initial Members, no Person shall be admitted as a Member except in compliance with the provisions of Section 3.2.

(b)
Classes of Members.  Effective as of the Effective Date, there are hereby created two classes of Members in the Company, the LJM2 Member and the Grizzly Roadrunner Member, and each shall have the rights accorded to it under this Agreement.  The names and addresses of the Members as of the date hereof are set forth on the signature pages hereto.

Section 3.2
Restrictions on the Disposition of an Interesttc "Section 3.2
Restrictions on the Disposition of an Interest" \f 67 \l 02.  (a)  Except as provided in Section 3.2(e) and (f), a Disposition by a Member, in whole or in part, of a Membership Interest may not be effected.  Any attempted Disposition by a Person of a Membership Interest, in whole or in part, other than in accordance with this Section 3.2 is void and the Company shall not recognize it. 

(b)
The Company may not recognize for any purpose any purported Disposi​tion, in whole or in or part, of a Membership Interest unless and until the other applicable provi​sions of this Section 3.2 have been satisfied or waived by the Members and the non-Disposing Members have received, on behalf of the Company, a document (i) executed by both the Member effecting the Disposition (or if the transfer is on account of the death or incapacity of the transferor, its representative) and the Person to whom the Membership Interest or part thereof is Disposed, (ii) including the notice address of any Person to be admitted to the Company as a Member and its agreement to be bound by this Agreement in respect of the Membership Interest or part thereof being obtained, and (iii) containing a representation and warranty that the Disposition was made in accordance with all applicable laws and regulations (including securities laws) and that after giving effect to the Disposition to a Person to whom the Membership Interest or part thereof is Disposed, the Company will not be required to register as an investment company within the meaning of the Investment Company Act of 1940.  Each Disposition and, if applicable, admission complying with the provisions of this Section 3.2(b) is effective, unless otherwise agreed by the Members, as of the first day of the calendar month immediately succeeding the month in which the non-Disposing Members received the notification of Disposition and the other requirements of this Section 3.2 have been met.

(c)
For the right of a Member to Dispose of a Membership Interest, in whole or in part, or of any Person to be admitted to the Company in connection therewith to exist or be exercised, either (A) the Membership Interest or part thereof subject to the Disposition or admission must be registered under the Securities Act of 1933, as amended, and any applicable state securities laws or (B) if a non-Disposing Member so requests to the Manager, the Company must receive a favorable opinion of the Company's legal counsel or of other legal counsel acceptable to such non-Disposing Member to the effect that the Disposition or admission is exempt from registration under those laws. The non-Disposing Members, however, may waive the requirements of this Section 3.2(c).

(d)
The Member effecting a Disposition and any Person admitted to the Company in connection with that Disposition shall pay, or reimburse the Company for, all costs incurred by the Company in connection with the Disposition or admission (includ​ing the legal fees incurred in connection with the legal opinions referred to in Section 3.2(c)) on or before the 10th Business Day after the receipt by that Person of the Company's invoice for the amount due. 

(e)
Subject to the provisions of Section 3.2(b), (c) and (d), the LJM2 Member may Dispose of its Membership Interest, in whole, to any Person that (i) is not a Competitor of Enron, (ii) has a net worth of at least $50,000,000, and (iii) is rated BBB+ or higher by S&P, and Baa1 or higher by Moody's.

(f)
If, on or before December 29, 2000 March [__], 2001 (the "Valuation Date"), the LJM2 Member has not received pursuant to Section 5.1 hereof an amount which when taken together with amounts previously distributed to the LJM2 Member pursuant to this Agreement would result in the LJM2 Member receiving the greater of (i) $41,000,000 and (ii) the Agreed Return, the LJM2 Member shall have the option, exercisable by notice to the Grizzly Roadrunner Member on or before January 15 March [__], 2001, to sell to Grizzly Roadrunner (or to an Affiliate of Grizzly Roadrunner designated by Grizzly) Roadrunner) all of the LJM2 Member's Membership Interest in the Company at the price determined as of the Valuation Date and in accordance with Exhibit C.  On the third Business Day following the determination of the price in accor​dance with Exhibit C, the Grizzly Roadrunner Member or its designated Affiliate shall pay in cash to the LJM2 Member the price therefor determined in accordance with this Section 3.2(f), whereupon such Membership Interest shall become the property of the Grizzly Roadrunner Member or its designated Affiliate, and the LJM2 Member shall cease to be a Member of the Company.

Section 3.3
Additional Intereststc "Section 3.3
Additional Interests" \f 67 \l 02.  No additional Membership Interests may be issued unless (a) such issuance would not adversely affect the LJM2 Member and (b) the Person to whom such Membership Interest is issued (i) is not a Competitor of Enron, (ii) has a net worth of at least $50,000,000 and (iii) is rated BBB+ or higher by S&P and Baa1 or higher by Moody's.

Section 3.4
Liability to Third Partiestc "Section 3.4
Liability to Third Parties" \f 67 \l 02.  No Member or Manager shall have any personal obligation for any liabilities of the Company, whether such liabilities arise in contract, tort or otherwise, except to the extent that any such liabilities are expressly assumed in writing by such Member or Manager; provided, however, that nothing in this Section 3.4 shall be construed as an agreement by the Company to indemnify or hold harmless any Member or Manager. 

Section 3.5
Resignationtc "Section 3.5
Resignation" \f 67 \l 02.  No Member shall have the right to, or shall, resign from the Company as a Member prior to the dissolution and winding up of the Company; provided, however, a Member shall have the power to resign from the Company at any time in violation of this Agreement.  In no event shall the Company or any Member have the right, through specific performance or otherwise, to prevent a Member from resigning in violation of this Agreement.

Section 3.6
Removaltc "Section 3.6
Removal" \f 67 \l 02.  A Member may not be removed or expelled as a Member of the Company.
Section 3.7
Access to Informationtc "Section 3.7
Access to Information " \f 67 \l 02.  Subject to Section 3.8:

(a)  
Each  Member shall be entitled to receive any information that it may reasonably request concerning the Company.  

(b)
Each Member shall also have the right, upon reasonable notice, and at all reasonable times during usual business hours to inspect the assets of the Company and to audit, examine and make copies of the books of account and other records of the Company.

Such rights may be exercised through any agent or employee of such Member designated in writing by it or by an independent public accountant, attorney or other consultant so designated.  

Section 3.8
Confidential Informationtc "Section 3.8
Confidential Information" \f 67 \l 02.  (a)  The Members acknowledge and agree that, from time to time, they may receive information from or regarding the Company, Enron, or Enron's Affiliates (each a "Subject Person") in the nature of trade secrets or that is otherwise confidential, the release of which may be damaging to the Subject Person or to Persons with which it does business, including, without limitation, information relating to the structure of the transactions contemplated by this Agreement and the Subject Agreements, information relating to any underlying investment made by Enron or Enron's Affiliates that is being hedged pursuant to the Subject Agreements, and information relating to any investments made by the Company, Enron or Enron's affiliates (all of the foregoing being "Confidential Information").  Unless the Subject Person (and the Grizzly Roadrunner Member if the Company is the Subject Person) consents otherwise, each Member shall hold in strict confidence and not use (except for matters involving the Company) any Confidential Information it receives regarding the Subject Person and may not disclose it to any Person other than another Member except for disclosures (i) required by applicable law or applicable stock exchange regulations (but the Member must notify the Subject Person (and the Grizzly Roadrunner Member if the Company is the Subject Person) promptly of any request for that information, before disclosure if such prior notification is practicable), (ii) to advisors or representatives of the Member or Persons to whom that Member's Membership Interest may be Disposed as permitted by this Agreement, but only if the recipients have agreed to be bound by the provisions of this Section 3.8, (iii) of information that is publicly available or that such Member also has received from a source independent of the Subject Person that the Member reasonably believes obtained that information and disclosed it to that Member without breach of any obligation of confidentiality, (iv) to prospective investors in LJM2  (provided that such prospective investors have executed a confidentiality agreement in form satisfactory to Grizzly) Roadrunner), (v) to financial and other professional advisors of the LJM2 Member to the extent necessary to assist in consummating the transactions contemplated by the Subject Agreements, or any subsequent matter involving the Company, (vi) to LJM2 Co-Investment, L.P. and the members of its Advisory Committee, to the extent necessary to enable them to render an informed judgment whether to approve LJM2 Co-Investment, L.P.'s investment in the LJM2 Member and the consummation of the transactions contemplated by the Subject Agreements, and (vii) by LJM2 Co-Investment, L.P. to its partners (but only to the extent that LJM2 Co-Investment, L.P. is required to make such disclosure to comply with its obligation to provide financial and tax information regarding its investments to its partners; provided that no information disclosing the identity of any Person whose securities are the subject of Hedging Obligations entered into pursuant to the Master Derivatives Agreement shall be disclosed pursuant to this subparagraph (vii)); provided, however, that no information shall be disclosed pursuant to subparagraphs (vi) and (vii) until LJM2 Co-Investment, L.P. shall have delivered to the Grizzly Roadrunner Member an agreement to enforce the confidentiality provisions of the LJM2 Co-Investment, L.P. limited partnership agreement on behalf of Grizzly Roadrunner to prevent disclosure by any partner or member of the Advisory Committee of LJM2 Co-Investment, L.P. of any information that constitutes Confidential Information hereunder.  The Members acknowledge that breach of the provisions of this Section 3.8 may cause irreparable injury to the Subject Person for which monetary damages are inadequate, difficult to compute, or both.  Accordingly, the Members agree that the provisions of this Section 3.8 may be enforced by specific performance, including through injunctive relief.  The provisions of this Section 3.8 may be specifically enforced by any applicable Subject Person.  Notwithstanding anything in Section 12.12 of this Agreement, any Subject Person shall have the right to apply to a court to enjoin any breach of the agreements in this Section 3.8.
(b)
Each Member shall take such precautionary measures as may be required to ensure (and such Member shall be responsible for) compliance with this Section 3.8 by any of its Affiliates, legal and financial advisors, and its and their respective directors, officers, employees and agents.

ARTICLE IV
CAPITAL CONTRIBUTIONStc "ARTICLE IV
CAPITAL CONTRIBUTIONS" \f 67 \l 01


Section 4.1
Capital Contributionstc "Section 4.1
Capital Contributions" \f 67 \l 02.  



(a) As of the date hereof, (i) the LJM2 Member made a Capital Contribution of $30,000,000 in cash to the Company and (ii) the Grizzly Roadrunner Member made a Capital Contribution of assets and cash with an aggregate value of $400,001,000 to the Company.  As of the Effective Date, the Manager shall cause the Company to make a special distribution of $400,000,000 to the Grizzly Roadrunner Member in the form of a promissory note as a return of a portion of  the original Capital Contribution of the Grizzly Roadrunner Member so that, after giving effect to the transactions occurring on the Effective Date, each Member shall have the Capital Contribution described for that Member on the signature pages hereto.


(b)
The Members are not required to make any additional Capital Contributions to the Company.


Section 4.2
Withdrawal and Return of Capital Contributionstc "Section 4.2
Withdrawal and Return of Capital Contributions" \f 67 \l 02.  No Member shall be entitled to withdraw any part of such Member’s Capital Contribution to the Company or to receive any distributions from the Company, except as provided in this Agreement.

ARTICLE V
DISTRIBUTIONStc "ARTICLE V
DISTRIBUTIONS " \f 67 \l 01

Section 5.1
Distributionstc "Section 5.1
Distributions" \f 67 \l 02. 



(a)
Mandatory Distributions.  The LJM2 Member shall be entitled to receive, and the Company shall make cash distributions to the LJM2 Member, in each case pursuant to Section 5.1(c)(i) and (ii), at any time and from time to time, but not less frequently than quarterly; provided that any single such distribution shall not exceed the aggregate amount of retained earnings of the Company since the Effective Date, minus any distributions made to the LJM2 Member pursuant to this Section 5.1 prior to the date of such distribution; and provided, further, that the LJM2 Member shall only be entitled to receive, and the Company shall only be obligated to make, such distributions to the extent that, after giving effect to each such distribution, the Company has at least $30,000,000 in cash and/or Cash Equivalent Investments on hand.



(b)
Voluntary Distributions.  At any time and from time to time after the LJM2 Member has received all distributions to which it is entitled under Section 5.1(c), the Company may make cash distributions to the Grizzly Roadrunner Member pursuant to Section 5.1.



(c)
Priority of Distributions.  Distributions under this Section 5.1 shall be made as follows:



(i)
First, 100% to the LJM2 Member, until the LJM2 Member has received an aggregate of  $41,000,000;



(ii)
Second, 100% to the LJM2 Member, until such time as the LJM2 Member has received an amount which when taken together with amounts previously distributed to the LJM2 Member pursuant to this Agreement would result in the LJM2 Member achieving an IRR of 30%  on the amount of the Capital Contribution made by the LJM2 Member and listed on the signature page hereof (the amount of the applicable return set forth in this clause (ii) being the "Agreed Return");

provided, however, that from and after the first date on which distributions made pursuant to this Section 5.1(c) equal the Agreed Return, the LJM2 Member will not be entitled to receive any further distributions pursuant to this Section 5.1(c)(ii); and




(iii)
Thereafter, 100% to the Grizzly Roadrunner Member.


(d)
Distributions of Property other than Cash.  With the consent of the Member to which property other than cash is proposed to be distributed, the Manager may from time to time cause property of the Company other than cash to be distributed to such Member, which distributions may be made subject to existing liabilities and obligations; provided that, in no event shall the Grizzly Roadrunner Member be entitled to receive a distribution of shares of Enron Stock (but the Grizzly Roadrunner Member shall be entitled to receive a distribution of proceeds from any liquidation thereof).



(e)
Restrictions on Distributions.  All distributions made pursuant to this Section 5.1 shall be subject to any agreements binding upon the Company and agreed by the Members and any applicable provisions of law restricting the ability of the Company to make distributions.  In addition to the limitations set forth in this Section 5.1, any distribution to be made pursuant to this Section 5.1 shall be made only to the extent that (i) the Company's cash and/or Cash Equivalent Investments on hand (including the amount required to be retained by the Company pursuant to Section 5.1(a)) exceeds (ii) the amount necessary to enable the Company to pay its current obligations as they become due and establish a reserve for contingencies. 

Section 5.2
Intent of Parties with Respect to Distributionstc "Section 5.2
Intent of Parties with Respect to Distributions " \f 67 \l 02.    It is the intent of each Member that no distribution to any Member shall be deemed a return of any money or other property in violation of the Act.  The payment of any such money or distribution of any such property to a Member shall be deemed to be a compromise within the meaning of Section 18-502(b) of the Act, and the Member receiving any such money or property shall not be required to return any such money or property to any Person, the Company or any creditor of the Company.  However, if any court of competent jurisdiction holds that, notwithstanding the provisions of this Agreement, any Member is obligated to return such money or property, such obligation shall be solely the obligation of such Member.
ARTICLE VI
MANAGEMENT AND OPERATION

tc "ARTICLE VI
MANAGEMENT AND OPERATION " \f 67 \l 01

Section 6.1
Appointment of Managertc "Section 6.1
Appointment of Manager" \f 67 \l 02.  The Person identified on Exhibit B is hereby designated to serve as the initial Manager.  
Section 6.2
Management by Manager.tc "Section 6.2
Management by Manager." \f 67 \l 02  Except for situations in which the approval of the Members is required by this Agreement or by nonwaivable provisions of applicable law,  (i) the powers and business of the Company shall be exercised and managed by or under the authority and direction of the Manager and (ii) the Manager may make all decisions and take all actions for the Company not otherwise provided in this Agreement, including the making of distributions pursuant to Section 5.1(b). The Manager shall have the authority to bind the Company to the extent permitted by Section 18-402 of the Act.   

Section 6.3
Authoritytc "Section 6.3
Authority" \f 67 \l 02.  Any Person dealing with the Company, other than Enron or a Member, may rely on the authority of the Manager in taking any action in the name of the Company without inquiry into the provisions of this Agreement or compliance herewith, regardless of whether that action actually is taken in accordance with the provisions of this Agreement.

Section 6.4
Conflicts of Interesttc "Section 6.4
Conflicts of Interest" \f 67 \l 02.  The Manager, each Member of the Company and each of their Affiliates at any time and from time to time may engage in and possess interests in other business ventures of any and every type and description, independently or with others, including ones in competition with the Company, with no obligation to offer to the Company or any other Member or the Manager the right to participate therein.  
Section 6.5
Nature of Relationshiptc "Section 6.5
Nature of Relationship" \f 67 \l 02.  (a)
Each Member expressly acknowledges and agrees hereby that its relationship to the Company and other Members is strictly contractual in nature and is not that of partners, joint venturers or any similarly situated Persons.  No Member shall take, or cause or permit its, or its Affiliates, officers, employees or agents to take, any action that would bind or obligate the Company in any manner not expressly authorized by this Agreement.  Each Member may grant or withhold its consent, approval or vote, in its sole judgment, as directed or otherwise determined by such Member, without regard to the interests of the other Members, it being understood that each such Member shall have no fiduciary duty or other duty to represent or act in the best interests of the other Members.


(b)
No Member shall be liable to the other Members or the Company for errors in judgment, INCLUDING FOR ITS OWN SIMPLE, FULL, PARTIAL OR CONCURRENT NEGLIGENCE, unless such error in judgment constitutes gross negligence, fraud, willful misconduct or breach of the provisions hereof.


Section 6.6
Indemnificationtc "Section 6.6
Indemnification" \f 67 \l 02.  To the fullest extent permitted by law, the Company shall indemnify each Member, the Manager, and each of their respective Affiliates, officers, directors, partners, employees and agents (each, an “Indemnified Person”), on request by the Indemnified Person, and hold each of them harmless from and against all losses, costs, liabilities, damages and expenses (including costs of suit and attorney's fees) any of them may incur as a Member in the Company or in performing the obligations of a Manager with respect to the Company, INCLUDING ANY MATTER ARISING OUT OF OR RESULTING FROM THE INDEMNIFIED PERSON'S OWN SIMPLE, FULL, PARTIAL OR CONCURRENT NEGLIGENCE, except for any such loss, cost, liability, damage or expense primarily attributable to the Indemnified Person’s gross negligence, bad faith, fraud or breach of this Agreement. 

Section 6.7
Organizational Expensestc "Section 6.7
Organizational Expenses" \f 67 \l 02.  The Grizzly Roadrunner Member shall pay directly to vendors, professionals and other providers of goods and services all amounts incurred by or on behalf of the Company for Organizational Expenses.

Section 6.8
Ordinary Operating Expensestc "Section 6.8
Ordinary Operating Expenses" \f 67 \l 02.  The Grizzly Roadrunner Member shall pay directly to vendors, professionals and other providers of goods and services all amounts incurred by or on behalf of the Company for all Ordinary Operating Expenses.
Section 6.9
Voting of Enron Stocktc "Section 6.9
Voting of Enron Stock" \f 67 \l 02.  Notwithstanding anything to the contrary contained herein, at any time when the Company owns any Enron Stock (the “Company Enron Shares”) and such Company Enron Shares are entitled in the hands of the Company to be voted at any meeting of shareholders, or to consent in writing to the taking of any corporate action, and (i) at the same meeting (or in the same written consent or solicitation of written consents) the holders of Enron common stock are also entitled to vote or give written consent, then the Company shall vote, cause a proxy to be given instructing any attorney-in-fact to vote or give written consent with respect to, such Company Enron Shares to the extent necessary to cause such Company Enron Shares then held by the Company to be voted in respect of each matter considered at such meeting or in such written consent in the same proportions (whether for, against or abstaining) as the other shares of Enron common stock are voted at such meeting or in such written consent of solicitation of written consents; or (ii) at the same meeting (or in the same written consent or solicitation of written consents) the holders of the Enron common stock are not entitled to vote or express written consent, then the Company Enron Shares shall not be voted at such meeting or with respect to such consent.

ARTICLE VII
INFORMATIONtc "ARTICLE VII
INFORMATION " \f 67 \l 01
Section 7.1
Accesstc "Section 7.1
Access" \f 67 \l 02.  In addition to the other rights specifically set forth in this Agreement and subject to Section 3.8, each Member shall have access to all information to which a Member is entitled to have access pursuant to the Act and such other information regarding the Company as it may request from time to time.

ARTICLE VIII
TAX MATTERStc "ARTICLE VIII
TAX MATTERS " \f 67 \l 01
Section 8.1
Tax Characterizationstc "Section 8.1
Tax Characterizations" \f 67 \l 02.  The Members intend and agree that, solely for federal and state income and franchise tax purposes,  (i) the Company will be treated as an entity disregarded as separate from its owner under Section 301.7701-3 of the Treasury Regulations, (ii) the Grizzly Roadrunner Member will be treated as the single owner described in Section 301.7701-3(b)(1)(ii) of the Treasury Regulations, and (iii) the Membership Interest of the LJM2 Member (and of any other Member issued pursuant to Section 3.3) will be treated as other than an interest in a partnership for purposes of Section 301.7701-3 of the Treasury Regulations and Subchapter K of  Chapter I of Subtitle A of the Code.  No Member shall take any position that is inconsistent with the characterizations set forth in this Section 8.1.

ARTICLE IX
BOOKS, RECORDS, REPORTS AND BANK ACCOUNTStc "ARTICLE IX
BOOKS, RECORDS, REPORTS AND BANK ACCOUNTS " \f 67 \l 01
Section 9.1
Maintenance of Bookstc "Section 9.1
Maintenance of Books" \f 67 \l 02.  The books of account for the Company shall be maintained on a GAAP basis in accordance with the terms of this Agreement.  The calendar year shall be the accounting year of the Company.

Section 9.2
Reports and Other Informationtc "Section 9.2
Reports and Other Information" \f 67 \l 02.  The Manager shall prepare such reports and other information as the Members may agree from time to time.

Section 9.3
Accounting Principlestc "Section 9.3
Accounting Principles" \f 67 \l 02.  All accounting of the Company (and all other accounting done pursuant to this Agreement) shall be performed in accordance with GAAP at the time of effect, to the extent applicable, except where GAAP is inconsistent with the requirements of this Agreement.

Section 9.4
Bank Accountstc "Section 9.4
Bank Accounts" \f 67 \l 02.  Subject to the requirements of the Security Agreement, the Manager shall establish and maintain one or more separate bank and investment accounts (including any accounts required to be established and maintained pursuant to the Security Agreement) and arrangements for Company funds in the Company name with financial institutions and firms that the Manager determines; however, any interest bearing bank account shall be established and maintained in a financial institution other than a Texas bank, a Texas savings and loan association, or a national bank with its principal place of business in Texas.  The Manager may not commingle the Company's funds with the funds of any Member; however, Company funds may be invested in a manner the same as or similar to any Member's investment of its own funds or investments by their Affiliates.
ARTICLE X
CONCERNING THE MANAGERtc "ARTICLE X
CONCERNING THE MANAGER " \f 67 \l 01
Section 10.1
Duties of the Manager, Certain Rights of the Managertc "Section 10.1
Duties of the Manager, Certain Rights of the Manager" \f 67 \l 02
(a)
The Manager undertakes to perform such duties and only such duties as are specifically set forth in this Agreement and the other Subject Agreements to which it is a party and no implied duties shall be read into this Agreement or the other Transactions Documents.  Neither the Manager, its agents nor its Affiliates shall be liable for any act or omission made in connection with this Agreement or the other Subject Agreements except in the case of its gross negligence, bad faith or willful misconduct.  In furtherance, and not in limitation, of the Manager's rights, duties and protections hereunder, and unless otherwise specifically provided in this Agreement or the Subject Agreements, the Manager may (subject to the terms hereof and of the other Subject Agreements) grant such consents, make such requests and determinations and take or refrain from taking such actions as are permitted (but not expressly required) to be granted, made or taken by the Manager under this Agreement or the Subject Agreements.  No provision of this Agreement or any Subject Agreement shall be con​strued to relieve the Manager from liability for its own grossly negligent action, its own grossly negligent failure to act or its own misconduct, its grossly negligent failure to perform its obligations in compliance with this Agreement, or any liability which would be imposed by reason of its willful misfeasance or bad faith; provided, however, that:

(i)
the duties and obligations of the Manager shall be determined solely by the ex​press provisions of this Agreement, the Management Services Agreements, and the other Subject Agreements, the Manager shall not be personally liable except for the performance of such duties and obligations as are specifically set forth in this Agreement, the Management Services Agreements, and the other Subject Agreements, no implied covenants, duties or obligations shall be read into this Agreement, the Management Services Agreement or the other Subject Agreements against the Manager and the Manager may conclusively rely, as to the truth of the statements and the correctness of the opinions expressed therein, upon any certificates or opinions furnished to the Manager which it reasonably believes in good faith to be genuine and to have been duly executed by the proper authorities respecting any matters arising hereunder;

(ii)
the Manager shall not be personally liable for an error of judgment made in good faith by a member, officer, director or manager of the Manager, unless the Manager was grossly negligent or acted in bad faith or with willful misfeasance;

(iii)
the Manager shall not be personally liable with respect to any action taken, suffered or omitted to be taken by it in good faith in accordance with the provisions of the Management Services Agreements, relating to the time, method and place of conducting any proceeding for any remedy available to the Manager, or exercising any power conferred upon the Manager, under this Agreement;

(iv)
no provision of this Agreement or the other Subject Agreements shall require the Manager to expend or risk its own funds or otherwise incur any financial liability in the performance of any of its duties hereunder or in the exercise of any of its rights or powers if it shall have reason​able grounds for believing that repayment of such funds or adequate indemnity against such risk or liability is not reasonably assured to it; and

(v)
except as otherwise expressly provided by the Act, the debts, obligations and liabilities of the Company, whether arising in contract, tort or otherwise, shall be the debts, obligations and liabilities solely of the Company, and no Manager shall be obligated personally for any such debt, obligation or liability of the Company solely by reason of being a Manager of the Company or party to the Subject Agreements.  The Manager shall not have any duty or obligation to any creditor of the Company to make any contribution to the Company or to issue any call for capital pursuant to this Agreement and the Subject Agreements.

(b)
Certain Rights of Manager.

(i)
The Manager may request and rely upon, and shall be protected in acting or refraining from acting upon, and shall not be bound to make any investigation into the facts or matters stated in, any resolution, certificate, statement, instru​ment, opinion, report, notice, request, consent, order, note, guaranty or other paper or document believed by it to be genuine and to have been signed or presented by the proper party or parties, but the Manager in its sole discretion may make such further inquiry or investigation into such facts or matters as it may see fit;

(ii)
The Manager shall be under no obligation to exercise any of the rights or powers vested in it by this Agreement or any of the other Subject Agreements at the request, order or direction of any of the Members pursuant to the provisions of this Agreement or any of the other Subject Agreements, unless (A) such request, order or direction shall not be in conflict with any applicable law or this Agreement or expose the Manager to any personal liability for which it is not, in its sole discretion, adequately indemnified and (B) such Members or other entities shall have furnished to the Manager reasonable security or indemnity (including reasonable advances) against the costs, expenses and liabilities (including, without limitation, attorneys' fees and expenses) which might be incurred therein or thereby;

(iii)
None of the provisions contained in this Agreement shall require the Manager to expend or risk its own funds or otherwise incur personal financial liability in the performance of any of its duties or in the exercise of any of its rights or powers;

(iv)
As a condition to the taking or omitting of any action by it hereunder, the Manager may consult with counsel, accountants or other experts and the advice of such counsel, accountants or other experts or any opinion of counsel shall be full and complete authorization and protection in respect of any action taken or omitted by it hereunder in good faith and in reliance thereon; and

(v)
In no event shall the Manager be liable for the selection of investments or of investment losses incurred thereon.  The Manager shall have no liability in respect of losses incurred as a result of the liquidation of any investment prior to its stated maturity.

Section 10.2
Performance of Manager's Duties.tc "Section 10.2
Performance of Manager's Duties." \f 67 \l 02
(a)
Neither the Manager nor its agents shall be liable to any Person for any nonperformance or default on the part of any party (other than the Manager) under this Agreement or the Subject Agreements.  

(b)
Except as expressly provided in the Management Services Agreement, the Manager may not delegate to any Person all or any of the powers, authorities and discretions vested in it by this Agreement and the Subject Agreements.

Section 10.3
Resignation and Removal; Appointment of Successor Manager.tc "Section 10.3
Resignation and Removal; Appointment of Successor Manager." \f 67 \l 02
(a)
The Manager shall not have the right to resign as Manager of the Company. 

(b)
The Manager may be removed (by notice to the Manager) if:

(i)
the Manager has breached a material obligation that it has under this Agreement; or

(ii)
the Manager engages in acts, omissions, or courses of conduct in its capacity as Manager of the Company that constitutes gross negligence, willful misconduct, fraud or criminal activity (other than activity resulting in fines and penalties which are not material).

 (c)
If at any time the Manager shall resign (in violation of this Agreement) or be removed, or if at any time a vacancy shall occur in the office of the Manager for any other cause, a qualified successor Manager or Managers and a successor Manager or Managers may be appointed upon written notice to the Members and the Manager.  In the event that no such successor Manager (or Managers) is appointed within 30 days after the giving of a notice of resignation, the Manager may request a court to make such appointment.  Every successor Manager appointed pursuant to this Section 10.3 (i) shall be a Person organized under the law of the United States or any State thereof either engaged in rendering services to special purpose entities as one of its primary businesses or having a corporate trust department and a combined capital and surplus of at least $150,000,000, (ii) shall not have been a debtor in any voluntary or involuntary bankruptcy proceeding, or have defaulted in any payment obligation under any indebtedness for borrowed money, in each case at any time during the twelve-month period immediately preceding the date of such appointment, and (iii) shall expressly assume, by a document in form and substance satisfactory to the Members and executed and delivered to the Members by the successor Manager, the due and punctual performance and observance of each and every covenant and condition of this Agreement and the other Subject Agreements on the part of the Manager to be performed or observed, if there be such a Person willing and able to accept the rights and obligations of the Manager upon reasonable or customary terms. 
Section 10.4
Acceptance of Appointment by Successor Managertc "Section 10.4
Acceptance of Appointment by Successor Manager" \f 67 \l 02  Any successor Manager appointed as provided in Section 10.3 shall execute, acknowledge and deliver to the Members and to its predecessor Manager an instrument accepting such appointment hereunder, and, subject to the provisions of Section 10.3, thereupon the resignation (in violation of this Agreement) or removal of the predecessor Manager shall become effective and such successor Manager, without any further act, deed or conveyance, shall become vested with all the rights, powers, duties and obligations of its predecessor hereunder, with like effect as if originally named as Manager herein; but, nevertheless, at the written direction of either Member or written request of the successor Manager, the Manager ceasing to act shall execute and deliver an instrument transferring to such successor Manager all the rights and powers of the Manager so ceasing to act.

Section 10.5
Merger or Consolidation of Managertc "Section 10.5
Merger or Consolidation of Manager" \f 67 \l 02  Any Person into which the Manager may be merged or converted or with which it may be consolidated or any Person resulting from any merger, conversion or consolidation to which the Manager shall be a party shall be the successor of the Manager hereunder; provided that such corporation shall be qualified under the provisions of Section 10.3(c), without the execution or filing of any paper or any further act on the part of any of the parties hereto or the holders, notwithstanding anything contained herein to the contrary.


Section 10.6
Certain Procedural Matters.tc "Section 10.6
Certain Procedural Matters." \f 67 \l 02  The Manager, in its own name and as Manager of the Company shall be entitled and empowered to institute any proceeding for the collection of any amounts due and unpaid or the enforcement of any other rights of the Company and prosecute any such action or proceeding to judgment or final decree.

Section 10.7
Manager Fees.tc "Section 10.7
Manager Fees." \f 67 \l 02
(a)
The Company covenants and agrees to pay or reimburse the Manager upon its request for such fees, expenses and disbursements as are set forth in the letter agreement between the Company and BSCS XXIII, Inc. dated as of June 21[September __], 2000 ("Manager Fees and Expenses"), except that the Company shall not pay or reimburse the Manager for any expense or disbursement as may arise from the gross negligence, willful misfeasance or bad faith of the Manager and the Person to be indemnified.  The Manager agrees that all Manager Fees and Expenses are for the account of the Company and it shall have no lien or claim on the Collateral.    Any payment in respect of the Manager Fee and Expenses made by the Company to the Manager shall be from the Company's own funds, without reimbursement from the Collateral.  
(b)
The Manager shall be required to pay all expenses, except as expressly provided herein, incurred by it or its agents in connection with its activities here​under and shall be entitled to reimbursement therefor as provided in this Section 10.7.  The Manager shall in no event acquire any claim against the Members by reason of non-receipt of any fees and expenses and the Manager shall continue to perform its obligations hereun​der notwithstanding such non-receipt.  

Section 10.8
Informationtc "Section 10.8
Information" \f 67 \l 02.  The Manager will promptly deliver to the Members any notices, financial statements, officer's certificates or other forms of communication that it receives pursuant to the terms of this Agreement, the Management Services Agreements or any other Subject Agreement.

Section 10.9
Manager Not Liable for Actions of Memberstc "Section 10.9
Manager Not Liable for Actions of Members" \f 67 \l 02.  The Manager shall have no duty to monitor the performance of the Members, nor shall it have any liability in connection with the malfeasance or nonfeasance by the Members.  The Manager shall have no liability in connection with compliance by the Members with statutory or regulatory requirements related to this Agreement or the Subject Agreements or any related instrument or agreement
ARTICLE XI
DISSOLUTION, LIQUIDATION AND TERMINATIONtc "ARTICLE XI
DISSOLUTION, LIQUIDATION AND TERMINATION " \f 67 \l 01
Section 11.1
Dissolutiontc "Section 11.1
Dissolution" \f 67 \l 02.  The Company shall be dissolved and its affairs shall be wound up upon the first to occur of any of the following:

(a)
the entry of a decree of judicial dissolution under section 18-802 of the Act;

(b)
the designation or deemed designation of an Early Termination Date;

(c)
June 29 September [__], 2005 or, at the election of either Member, such earlier date if a "Termination Date" has occurred under the Master Derivatives Agreement; and
(d)
at the election of (i) the Grizzly Roadrunner Member upon the Disposition or attempted Disposition of a Membership Interest by the LJM2 Member not in compliance with Section 3.2 or (ii) the LJM2 Member upon the Disposition or attempted Disposition of a Membership Interest by the Grizzly Roadrunner Member not in compliance with Section 3.2.

Section 11.2
Liquidation and Terminationtc "Section 11.2
Liquidation and Termination" \f 67 \l 02.  On dissolution of the Company the Manager shall act as liquidator or may appoint one or more other Persons as liquidator.  The liquidator shall proceed diligently to wind up the affairs of the Company and make final distributions as provided herein and in the Act.  The costs of liquidation shall be borne as a Company expense.  Until final distribution, the liquidator shall continue to operate the Company properties with all of the power and authority of the Manager.  The steps to be accomplished by the liquidator are as follows:

(a)
As promptly as possible after dissolution and again after final liquidation, the liquidator shall cause a proper accounting to be made by a recognized firm of certified public accountants of the Company's assets, liabilities and operations through the last day of the calendar month in which the dissolution shall occur or the final liquidation shall be completed, as applicable;

(b)
The liquidator shall pay or discharge from Company funds all of the debts, liabilities and obligations of the Company (including, but subject to the provisions of applicable law, all expenses incurred in liquidation) or otherwise make reasonably adequate provision therefor (including the establishment of a cash escrow fund for contingent liabilities in such amount and for such term as the liquidator may reasonably determine); and

(c)
All remaining assets of the Company shall be distributed to the Members as follows:


(i)
first, 100% to the LJM2 Member until the LJM2 Member has received pursuant to this Section 11.2(c)(i) an amount, which when taken together with all amounts previously distributed to the LJM2 Member under this Agreement, equals the greater of $41,000,000 and the Agreed Return;

next, 100% to the LJM2 Member and the Grizzly Roadrunner Member on a pro rata basis until the LJM2 Member has received $30,000,000 and the Grizzly Roadrunner Member has received $1,000;

(iii)
thereafter, 100% to the Grizzly Roadrunner Member.

All distributions in kind to the Members shall be made subject to the liability of each distributee for costs, expenses and liabilities theretofore incurred or for which the Company has committed prior to the date of termination and those costs, expenses and liabilities shall be allocated to such distributee pursuant to this Section 11.2.  The distribution of cash and/or property to a Member in accordance with the provisions of this Section 11.2 constitutes a complete return to the Member of its Capital Contributions and a complete distribution to the Member of its Membership Interest and all the Company's property, and shall be in complete liquidation and satisfaction of all the rights and interest of such Member (and of all Persons claiming by, through or under such Member) in and in respect of the Company, including, any Membership Interest, any rights in specific Company property and any rights against the Company and (insofar as the affairs of the Company are concerned) the other Members.  To the extent that a Member returns funds to the Company, it has no claim against the other Members for those funds.

Section 11.3
Cancellation of Filingstc "Section 11.3
Cancellation of Filings" \f 67 \l 02.  Upon completion of the distribution of Company assets as provided herein, the Company is terminated, and the Members shall file a certificate of cancellation with the Secretary of State, cancel any other filings made pursuant to Section 2.8 and take such other actions as may be necessary to terminate the Company.

ARTICLE XII
GENERAL PROVISIONStc "ARTICLE XII
GENERAL PROVISIONS " \f 67 \l 01
Section 12.1
Noticestc "Section 12.1
Notices" \f 67 \l 02.  All notices, requests, consents and other communications (collectively, “notices”) provided for or permitted to be given under this Agreement shall be in writing and shall be given by depositing the notice in the United States mail, addressed to the Person to be notified, postage paid and registered or certified with return receipt requested, or by such notice being delivered in person, by courier or by facsimile transmission.  A notice given under this Agreement shall be effective upon receipt by the Person to receive it.  All notices to be sent to a Member shall be sent to or made at, and all payments hereunder shall be made at, the address given for that Member on the signature pages hereof or in the instrument effecting the Dispositions described in Section 3.2 or such other address as that Member may specify by notice to the other Members.  Any notice to the Company shall be delivered to the Members.  

Section 12.2
Entire Agreement; Supersedure. tc "Section 12.2
Entire Agreement; Supersedure." \f 67 \l 02  This Agreement constitutes the entire agreement of the Members and their Affiliates relating to the Company and supersedes all prior contracts, understandings, negotiations and agreements with respect to the Company and the subject matter hereof, whether oral or written.

Section 12.3
Effect of Waiver or Consenttc "Section 12.3
Effect of Waiver or Consent" \f 67 \l 02. A consent or waiver, express or implied, to or of any breach or default by any Person in the performance by that Person of its obligations with respect to the Company is not a consent or waiver to or of any other breach or default in the performance by that Person of the same or any other obligations of that Person with respect to the Company.  Failure on the part of a Person to complain of any act of any Person or to declare any Person in default with respect to the Company, irrespective of how long that failure continues, does not constitute a waiver by that Person of its rights with respect to that default until the applicable statute-of-limitations period has run.

Section 12.4
Amendment or Modificationtc "Section 12.4
Amendment or Modification" \f 67 \l 02.  This Agreement may be amended or modified from time to time only by a written instrument executed by all Members.

Section 12.5
Binding Effecttc "Section 12.5
Binding Effect" \f 67 \l 02.  Subject to the restrictions on Dispositions set forth herein, this Agreement is binding on and inures to the benefit of the Members and their respective heirs, legal representatives, successors and assigns.

Section 12.6
Governing Law; Severabilitytc "Section 12.6
Governing Law; Severability" \f 67 \l 02.  THIS AGREEMENT IS GOVERNED BY AND SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE OF DELAWARE.  If any provision of this Agreement or the application thereof to any Person or circumstance is held invalid or unenforceable to any extent, the remainder of this Agreement and the application of that provision to other Persons or circumstances is not affected thereby, and that provision shall be enforced to the greatest extent permitted by law.


Section 12.7
Pronouns and Numberstc "Section 12.7
Pronouns and Numbers" \f 67 \l 02.  Wherever from the context it appears appropriate, each term stated in either the singular or the plural shall include the singular and the plural, and pronouns stated in either the masculine, feminine or neuter shall include the masculine, feminine and neuter.


Section 12.8
Captions and Headingstc "Section 12.8
Captions and Headings" \f 67 \l 02.  Captions and headings contained in this Agreement are inserted only as a matter of convenience and in no way define, limit or extend the scope or intent of this Agreement or any provision hereof.

Section 12.9
Counterpartstc "Section 12.9
Counterparts" \f 67 \l 02.  This Agreement may be executed in multiple counterparts with the same effect as if both signing parties had signed the same document.  All counterparts shall be construed together and constitute the same instrument.

Section 12.10
Further Assurancestc "Section 12.10
Further Assurances" \f 67 \l 02.  In connection with this Agreement and the transactions contemplated hereby, each Member shall execute and deliver any additional documents and instruments and perform any additional acts that may be necessary or appropriate to effectuate and perform the provisions of this Agreement and those transactions.

Section 12.11
Waiver of Certain Rightstc "Section 12.11
Waiver of Certain Rights" \f 67 \l 02.  Except as provided in Section 11.1, if applicable, each Member irrevocably waives any right it might have to maintain any action for dissolution of the Company or for partition of the property of the Company.

Section 12.12
Arbitrationtc "Section 12.12
Arbitration" \f 67 \l 02.  

(a)  Agreement to Arbitrate.  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or Federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.

(b)  Conduct of the Arbitration, and Authority of the Arbitrator.  Arbitration shall be governed by the Federal Arbitration Act and conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the parties’ Claims, the arbitrators shall refer to the laws of New York. It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or Federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the parties hereby waiving their right, if any, to recover any such damages.

(c)  Forum For the Arbitration and Selection  of Arbitrators.  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty days of the notice of initiation of the arbitration procedure, the Grizzly Roadrunner Member and the LJM2 Member shall each select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in over-the-counter derivative products and who has not previously been employed by either party and does not have a direct or indirect interest in either party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Member-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Member-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the party that appointed such arbitrator.

(d)  Confidentiality.  To the fullest extent permitted by applicable law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the parties. 

[SIGNATURE PAGE FOLLOWS]


IN WITNESS WHEREOF, the Members have executed this Agreement as of the date first stated above.

MEMBER: 
INITIAL CONTRIBUTION AMOUNT:
ADDRESS FOR NOTICE:





LJM2-TIMBERWOLF BOBCAT, LLC

By:      LJM2 Co-investment, L.P., its managing member

By:
LJM2 Capital Management, L.P., its general partner


By:
LJM2 Capital Management, 


LLC, its general partner



By:

              




Name:






Title:






$30,000,000
333 Clay Street, 

Suite 1203

Houston, TX 77002







 GRIZZLY ROADRUNNER I, LLC
By:
Enron Corp., its sole member


By:
             




Name:


 


Title:


  

$1,000
1400 Smith Street

Houston, Texas 77002

MANAGER:
BSCS XXIII, INC.





c/o Lord Securities Corporation









1201 North Orange Street, Suite 800

By:____________________________


Wilmington, DE 19801-1186

Name:_________________________

Title:__________________________

EXHIBIT A

CERTIFICATE OF FORMATION

OF

TIMBERWOLF BOBCAT I, LLC

EXHIBIT B

MANAGER

BSCS XXIII, Inc.

EXHIBIT C
GENERAL VALUATION PROCEDURE
GENERAL VALUATION PROCEDURE"


1.
When any provision of the Agreement requires the value of a Membership Interest to be determined in accordance with this Exhibit C, the purchaser and the seller first shall negotiate in good faith in an effort to agree on the price of the Membership Interest to be purchased and sold.  Regardless of the succeeding provisions of this Exhibit C, if the purchaser and the seller at any time agree on the price of the Membership Interest (or such assets), that shall be the price.  As used in this Exhibit C, the term "seller'' means the Member or other holders of the applicable Membership Interest.


2.
At any time on or after the 15th day following the notice under Section 3.2(f), provided the purchaser and the seller have not yet agreed on the price, the Person desiring to sell (the "first party'') may elect to have the price determined by appraisal under this Exhibit C by notifying the other party, which notice must state that the first party is electing to have the price determined by appraisal under this Exhibit C and designating an appraiser.  On or before the 15th day following the notice electing to have an appraisal, the other party may designate a second appraiser by notice to the first party.  The appraisers so designated shall attempt to agree on a third appraiser, but if they fail so to agree on or before the 15th day following the notice designating the second appraiser, either appraiser may request the American Arbitration Association, New York, New York to designate the third appraiser, and any appraiser so desig​nated shall act as the third appraiser.  If the party receiving the initial notice of election to have the price determined by appraisal does not notify the first party of a second appraiser, then all determinations will be made by the single appraiser desig​nated by the first party.  For any designation of an appraiser to be valid, the appraiser designated (a) must be an internationally recognized investment banking firm or a nationally recognized appraiser, (b) unless the purchaser and the seller consent in writing otherwise, may not be or be employed by any Member or Affiliate of a Member or any Person transacting a significant portion of its business with any Member or Affiliate of a Member, and (b) must agree in writing to abide by the confidential​ity restrictions set forth in Section 3.8 as if that appraiser were a Member.


3.
If any appraiser, once designated, ceases to serve (whether due to resignation, death, incapacity, or other cause), the Persons designating that appraiser shall appoint a substitute; provided, however, that if that appraiser had been functioning as a single appraiser, that designation shall be treated as an initial designation under the first sentence of paragraph 2 and entitles the other party to designate a second appraiser and further appraisal to be conducted by three appraisers in accordance with paragraph 2.


4.
In the case of a determination of the value of a Membership Interest in accordance with this Exhibit C, each appraiser shall determine the fair market value of the Membership Interest based thereon, taking into account (if applicable) amounts distributed to the LJM2 Member pursuant to this Agreement and based on the following assumptions:


(a)
no further investments or Timberwolf Bobcat Derivative Transactions will be entered into and no further Capital Contributions will be made;


(b)
the Company will be dissolved and liquidated and the proceeds therefrom will be distributed in accordance with Section 11.2(c)(i);


(c)
such assumptions and predictions about discount rates, interests rates, costs, prices and other matters as the purchaser and the seller may establish in writing or as the appraiser may deem appropriate; and


(d)
the assets of the Company are freely transferable and that no contractual restrictions on transferability exists with respect to such assets.

With respect to the determination of the value of a Membership Interest, no discount or premium shall be given for the presence or absence of control or rights to consent or approve, and no discount shall be given for the limitations on transferability attributable to the Member's right to consent to a Disposition as provided in Section 3.2.  


5.
The Company, the Manager and each Member shall allow each appraiser such access to information about the Company as the appraiser deems necessary.


6.
Each appraiser shall complete his calculation of the amount referred to in paragraph 4 above as soon as reasonably possible and shall use all reasonable efforts to do so on or before the 30th day following the designation of the last appraiser (or if there is one appraiser, the expiration of the period during which a second appraiser could have been designated).  Each appraiser shall report his calculation of such amount to the purchaser, the seller, and each other appraiser on a single date agreed to by the appraisers, but in any event on or before the 45th day following the designation of the last appraiser (or, if there is one appraiser, the expiration of the period during which a second appraiser could have been designated).


7.
If there is only one appraiser, the price for the Membership Interest shall be the amount determined by that appraiser in accordance with paragraph 4.  If there are three appraisers, the price for the Membership Interest  shall be the median appraisal.  If an appraisal is expressed as a range, the mid-point of the range shall be deemed the appraisal.  The determination of the appraisers shall be final and binding on the purchaser, the seller, all Members, the Manager, and the Company and shall be considered to have been determined as of the time the report(s) are given under paragraph 6 above.


8.
The Company shall pay all costs and expenses of the appraisers.
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