Execution Version

EXHIBITS TO

fountain VALLEY EPC CONTRACT

BY AND BETWEEN

Enron north america corp.

(construction manager)

AND

ENRON ENGINEERING AND CONSTRUCTION COMPANY

(CONTRACTOR)
TABLE OF CONTENTS


Page

4EXHIBIT A-1  PROJECT SCHEDULE SUMMARY

EXHIBIT B-1  SCOPE OF WORK
5
EXHIBIT B-2 PROJECT DOCUMENT REQUIREMENTS
6
EXHIBIT C-1 CONTRACT PRICE
11
EXHIBIT C-2  PROGRESS PAYMENTS
12
EXHIBIT C-3  NOT USED
13
EXHIBIT C-4  LIQUIDATED DAMAGES
14
EXHIBIT C-5  FORM OF INVOICE
16
EXHIBIT C-6 NOT USED
17
EXHIBIT C-7 TAXES
18
EXHIBIT D-1 FORM OF LIEN WAIVER
19
EXHIBIT D-2 FORM OF LIEN WAIVER (FINAL RELEASE)
21
EXHIBIT E-1 GUARANTEES
23
EXHIBIT E-2  BASIS CONDITIONS
26
EXHIBIT E-3  TESTING GUIDELINES
28
EXHIBIT F  CHANGE ORDER PRICING
37
EXHIBIT G  NOT USED
39
EXHIBIT H-1 CONTRACTOR INSURANCE
40
EXHIBIT H-2 OWNER/CONSTRUCTION MANAGER INSURANCE
42
EXHIBIT I SITE LOCATION MAP
45
EXHIBIT J-1 SUBSTANTIAL COMPLETION CERTIFICATE
46
EXHIBIT J-2 FINAL COMPLETION CERTIFICATE
48
EXHIBIT J-3 PARTIAL COMPLETION BY UNIT
49
EXHIBIT K  GOVERNMENT APPROVALS
50
EXHIBIT L KEY SUBCONTRACTORS
52
EXHIBIT M CONSTRUCTION MANAGER SCOPE OF SUPPLY FOR UTILITIES AND INTERCONNECTIONS
53
EXHIBIT N NOT USED
55
EXHIBIT O OPERATING AND MAINTENANCE TRAINING
56
EXHIBIT P NOT USED
58
EXHIBIT Q NOT USED
58
EXHIBIT R-1  CONTENTS OF JOB BOOKS
59
EXHIBIT R-2  DOCUMENTS FOR OWNER REVIEW
60
EXHIBIT S  KEY PERSONNEL
61
EXHIBIT T  PARENT COMPANY GUARANTEE
62
EXHIBIT  U LIST OF OWNER SUPPLIED EQUIPMENT AND EQUIPMENT VENDOR CONTRACTS
67
EXHIBIT V ASSIGNMENT AND ASSUMPTION AGREEMENT
70



EXHIBIT A-1  PROJECT SCHEDULE SUMMARY

Part I – Project Schedule Summary

Attached on the following two pages is the Project Schedule Summary.

EXHIBIT B-1  SCOPE OF WORK

The Scope of Work document is the separately bound Scope of Work, Revision E:

EXHIBIT B-2 PROJECT DOCUMENT REQUIREMENTS

The listing of sections of Project Documents that Contractor is to comply with are set forth below.  In the event that (i) the Project Documents are amended, modified or supplemented or (ii) Construction Manager or Owner enters into other contracts or agreements with third parties that set forth requirements affecting the design, construction, testing, interconnection, operation or maintenance of the Facility, Construction Manager may issue a Change Order pursuant to Article 6 of the Agreement.

1.
Power Purchase Agreement.

(A) Section 3.1

(B) Only Subparagraphs (A), (C), (D), (E),(F), (G), (H), (I), (K), (M), (O) of Section 3.3

(C) Subparagraph (N) of Section 3.3 except that

(i) the “Operating Reserve” as described in section 1.3.6 (i) shall be “within [one hour]” , and

(ii) shall not include the cross reference to the requirement of Section 8.1 of the PPA.

(D) Section 5.1(A)

(E) Exhibit C
2.
PSCO Interconnection Requirements

In that the PSCO Interconnection Agreement is in draft from as of the Effective Date the parties have agreed that Contractor’s responsibility as it relates to the interconnection with PSCO is as follows (the “PSCO Interconnection Requirements”).

DEFINITONS:  For the following definitions are provided for the interpretation of the PSCO Interconnection Requirements:

-  “Customer” shall mean Fountain Valley Power LLC.

-  “Customer’s Interconnection Facilities” means the equipment on the Customer’s side of the Interconnection Point(s), including all related relaying protection and physical structures, all transmission facilities required to access the Interconnection Point(s), and Customer’s metering, relays, and load control equipment as described in the Interconnection Guidelines.  Customer’s Interconnection Facilities are identified and described in Attachment 2 (drawing number 0498E002).

-  “Fountain Valley Power Plant Switchyard” and “Plant Switchyard” shall mean the Facility switchyard (which switchyard is part of Contractor’s Scope of Work) .

-  “Interconnection Guidelines” means Provider’s Interconnection Guidelines for Small Power Producers, Customer-Owned Generators, and Non-Utility Generators, dated as of September 2000, as it is revised from time to time by Provider, the provisions of which shall apply to the Parties as if set forth in this Interconnection Agreement. 

-  “Interconnection Point(s)” means the physical point(s) at which electrical interconnection is made between the Customer's Interconnection Facilities and Provider's Interconnection Facilities, as depicted in Exhibit A (set out in this Exhibit B-2 to the Agreement).

-  “Metering Device(s)” means all meters, metering equipment, and data processing equipment used to measure, record, or transmit data relating to the electric power and energy output from, or input to, the Facility.
-  “Provider” shall mean the Public Service Company of Colorado.

-  “Provider’s Interconnection Facilities” means those facilities located on the Provider’s side of the Interconnection Point(s) necessary to establish a physical interconnection between Provider’s existing electric system and Customer's Interconnection Facilities at the Interconnection Point(s), including but not limited to breakers, bus work, land easements, bus relays, communications circuits, and associated equipment, and any replacement or additional equipment that Provider may install due to equipment failure or to meet changed industry standards.  Provider’s Interconnection Facilities are identified and described in Exhibit C of the Power Purchase Agreement.
-  “Switchyard Control Room” shall mean the control room in the Fountain Valley Power Plant Switchyard.

-  “Western Interconnection” means the area comprising those states and provinces, or portions thereof, in Western Canada, Northern Mexico, and the Western United States in which Members of the WSCC operate synchronously connected transmission systems.
(A) Section 3.1 and Exhibit A (same as PPA Exhibit C):

“3.1
Summary Description. Exhibit A, which is attached hereto and made a part hereof, provides a complete description of the Facility, including Customer’s Interconnection Facilities, including identification of the equipment and components which make up the Facility.  Exhibit A also includes a scaled map and one-line diagram that identifies the Facility’s location, the location of Customer’s Interconnection Facilities, the location of any facilities used to provide retail service to customer, including any associated disconnect devices, and the Interconnection Point(s).”

(B) Exhibit A is as follows
Exhibit A:

“CUSTOMER FACILITY AND

CUSTOMER’S INTERCONNECTION FACILITIES DESCRIPTION
1. CUSTOMER FACILITY

Location:  The facility is located immediately south of the Provider’s Midway Substation, fifteen (15) miles south of Colorado Springs and six (6) miles west of Interstate 25. 

Description: The facility is a gas-fueled generation facility consisting of six (6) combustion turbines operating in simple cycle. The six GE LM 6000 PC gas turbines incorporate the “Enhanced SPRINT” power augmentation option, provisions for inlet air refrigeration, 60 Hz air cooled generator and motor starting. The natural gas fuel is provided to the combustion turbine at a minimum pressure of 550 psig.

Power is generated at 13.8 kV. The gas turbine generators are connected to the Plant Switchyard by means of a three winding generator step-up transformer (two gas turbine generators per GSU transformer). Net electrical output of the plant is approximately 222-MW.

The physical layout of the plant and associated switchyard is shown in the attached “PLANT GENERAL ARRANGEMENT”, DRAWING NUMBER 0498 GA002.

Schematic Diagram: The Customer’s facilities are schematically shown in the attached “OVERALL PLANT ONE LINE DIAGRAM”, drawing number 0498 E002.

2. CUSTOMER’S INTERCONNECTION FACILITIES
Location:  The interconnection point is in the Fountain Valley Power Plant Switchyard where the 230 kV facilities of the Provider are connected to the facilities of Fountain Valley Power, L.L.C. 

A Plant Switchyard provides the 230-kV connection between the generator step-up transformers and the utility transmission line. The output of the plant feeds into the adjacent Midway Substation, owned by the Provider.  The Plant interconnection with the utility is at the transmission line dead-end structure in the Plant Switchyard. 

Description: An electrical bus, air insulated for 230-kV, provides the connection between the generator step-up transformers and the transmission line. The bus, its supporting structures, and associated disconnect switches and equipment are in a simple configuration with three radial connections to the generator step-up transformers and one 

connection to the transmission line. Connections between the Plant Switchyard and Midway Substation are by the Provider. The transmission line utilizes 1033 kcmil ACSR conductor.

Switching and protection of each transformer connection to the bus is provided by a high voltage circuit breaker. The circuit breakers are rated as follows to meet Provider’s requirements:

Voltage – 230-kV

Interrupting capability – 40-kA

Insulating medium – SF6, dead-tank design

Instrument transformers – 2 current transformers on each bushing

Provider’s metering transformers are located near the point of interconnection. Revenue meters are installed in the Switchyard Control Room.”

{END OF EXHIBIT A}

(C) Section 3.4:

3.4
“Customer’s Interconnection Facilities and Protective Systems.  Customer shall design, construct, operate, maintain and own, each at Customer’s sole expense, Customer’s Interconnection Facilities, and operate such facilities in a manner that protects Provider’s electric system and Provider’s Interconnection Facilities from transients, faults, and other operating contingencies occurring at or caused by the Facility.  Design and specification of protective relaying, alarming, fault recording, control, metering, and related systems for generators, high voltage switch gear, step‑up transformers, and plant service transformers (when connected to the high voltage bus), shall be subject to Provider’s review and approval, which approval shall not be unreasonably withheld or delayed.  All protective systems must be in compliance with the Interconnection Guidelines.  Customer shall permit Provider to conduct an acceptance test of certain components of Customer’s protective systems prior to initial synchronization and at certain periodic intervals following initial synchronization.”
(D) Section 3.5(a) 

3.5
“Protection of the Provider’s Electric System.  The Facility shall satisfy all the requirements of the Interconnection Guidelines and the requirements set forth in this Article 3.5:


(a)
The Facility shall be designed to generate and deliver power and energy into the Provider’s electric system as three-phase alternating current with a nominal frequency of sixty (60) hertz and a nominal voltage of 230 kV at the Interconnection Point(s).  Customer shall cause its deliveries of power and energy to be consistent with the Interconnection Guidelines with respect to maintenance of frequency and voltage stability and avoidance of voltage transients. The Facility shall be capable of operating on automatic voltage regulation.  In accordance with the Interconnection Guidelines, the Facility shall be equipped to provide adequate voltage and frequency regulation to operate in parallel with the Provider’s electric system without causing a degradation of service on Provider’s electric system or the Western Interconnection. The Facility shall be equipped to provide governor frequency response.”
(E)Cables and communications circuits:

“Customer shall be responsible for installing and maintaining cables and/or fiber to Provider’s panels, with the exception that Provider will perform all fiber optic cable splicing, at Customer’s expense.  Customer shall provide and maintain a ring-down telephone circuit for direct voice communications between the PCC and Facility operations. This ring-down telephone circuit will utilize Provider’s fiber optic circuits from the Facility to Provider’s substation and thence to the PCC. Customer shall provide a dedicated voice grade telephone extension accessible through touch-tone dialing (“DTMF”) without human operator intervention to the metering point, so that remote interrogation of the metering equipment can be accomplished. Customer shall provide a dedicated LF/AGC Load Control Circuit between the Facility and the PCC. This LF/AGC Load Control Circuit will utilize Provider’s fiber optic circuits from the Facility to Provider’s substation and thence to the PCC.”

(F) Section 3.8:

3.8 “Transmission Line Relaying.  Provider shall install and test protective relaying associated with its transmission line or lines, according to the Interconnection Guidelines.  Customer shall be responsible for installing Provider-supplied cable and wiring all cable into the termination block demarcation points on Provider’s panels which are part of Provider’s Interconnection Facilities at Customer’s Interconnection Facility.  Customer shall be responsible for all wiring to Provider’s panels.  Customer shall use shielded cable that meets Provider’s specifications for all circuits between Customer’s 230 kV breaker and Provider’s panels at Customer’s Interconnection Facility.  Any wiring errors that are encountered shall be corrected by Customer with due diligence.  Customer’s 230 kV breaker shall meet Provider’s specifications as set forth in the Interconnection Guidelines.”
(G) Section 3.9:

3.9 “Notice of System Changes.  Provider and Customer shall provide each other with timely notice, pursuant to Article 16, of any changes in their respective systems or facilities that may affect the proper coordination of safety devices on the two systems, and shall notify each other immediately in the event that hazardous or unsafe conditions associated with operations pursuant to this Interconnection Agreement are discovered to exist.  Changes to Customer’s Interconnection Facilities that may affect the proper coordination of safety devices on the Provider’s electric system cannot be made other than with the express prior written approval of Provider, which shall not unreasonably be withheld.”
(H) Section 3.14 (a) and (b) only.

3.14
“Metering Devices

(a) 
All Metering Devices used to measure the net power and energy generated by Customer under this Interconnection Agreement shall be owned, installed, and maintained by Provider. All Metering Devices used to provide data to the Control Area shall be sealed and only Provider shall break the seal when such Metering Devices are to be inspected and tested or adjusted in accordance with this Article.  In the event a Metering Device is not physically located so as to measure power and energy at the Interconnection Points, Provider shall adjust the reading of such Metering Device so as to account for any transformation or interconnection losses between the location of the meter and the Interconnection Points.  The number, type, and location of such Metering Devices shall be specified by Provider. Provider agrees to allow Customer read only access to the kWh billing meter recorder at Customer’s expense.


(b)
Provider shall inspect and test all Metering Devices upon installation and at least annually thereafter. Provider shall provide Customer with fourteen (14) days advance notice of, and permit a representative of Customer to witness and verify, such inspections and tests, provided, however, that Customer shall not unreasonably interfere with or disrupt the activities of Provider and shall comply with all of Provider’s safety standards. Upon request by Customer, Provider shall perform additional inspections or tests of any Metering Device and shall permit a qualified representative of Customer to inspect or witness the testing of any Metering Device, provided, however, that Customer shall comply with all of Provider’s safety standards. The actual additional expense of any inspection or testing shall be borne by Customer.  If requested by Customer in writing, Provider shall provide copies of any inspection or testing reports to Customer.”
EXHIBIT C-1 CONTRACT PRICE

The Contract Price is the fixed, lump sum amount of one hundred thirty nine million one hundred eight five thousand US dollars $139,185,000 .

The Contract Price includes the price of all Owner Supplied Equipment under Equipment Vendor Contracts at the prices listed in Exhibit U.  In the event that a Change pursuant to Article 6 alters the Scope of Work related to one or more of the Owner Supplied Equipment or Equipment Vendor Contracts, the Contract Price may also be subject to change.

Payment of the purchase price of Owner Supplied Equipment shall be paid by Construction Manager (or Construction Manager shall cause payments to be made) directly to the seller under the Equipment Vendor Contracts.
EXHIBIT C-2  PROGRESS PAYMENTS

Estimated Progress Payment Schedule


Engineering
Procurement
Construction

Dec-00
10%
5%
1%

Jan-01
30%
60%
6%

Feb-01
50%
80%
15%

Mar-01
70%
90%
38%

Apr-01
80%
95%
63%

May-01
90%
100%
84%

Jun-01
100%

98%

Jul-01


99%

Aug-01


100%

Note – Figures represent estimates, monthly invoices will be based on actual progress.

EXHIBIT C-3  NOT USED

EXHIBIT C-4  LIQUIDATED DAMAGES
PART 1  Delay Liquidated Damages.

In the event Contractor fails to achieve Substantial Completion on or before the Guaranteed Completion Date Contractor shall pay to Construction Manager delay liquidated damages at the rate of $48,000 per day for each day that Substantial Completion occurs after the Guaranteed Completion Date until Contractor achieves Substantial Completion ( the “ Delay Liquidated Damages”); provided however 

(i) such $48,000 per day rate shall be reduced by $8,000 per Unit as a Unit achieves Partial Completion,

(ii) and upon the earlier of:

(a) Contractor failing to achieve Substantial Completion within 30 days after achieving Partial Completion of the 6th Unit, or

(b) Contractor fails to conduct the Emissions Test within one hundred and eighty (180) after the first fire of the first Unit

such Delay Liquidated Rate will become $5,000 per day from such date until Contractor achieves Substantial Completion.

Construction Manager shall provide Contractor will reasonable access to the Facility subsequent to the Partial Completion of the 6th Unit for the purposes of (i) conducting the Auxiliary Power Test, the Sound Level Test, the Emissions Test, the Facility Plant Control Demonstration Test, in accordance with Exhibit E-3 and (ii) commissioning, start up and testing of the Facility PCs system.  Commencing with the Partial Completion of the 1st Unit Contractor shall provide Construction Manager 24 hours advance notice of Contractor’s required planned interruptions or outages of the Facility or Units that have achieved Partial Completion as Contractor reasonably requires for the start up, commissioning, and testing of the Units that have not yet achieved Partial Completion and for preparing the Facility for the tests associated with Substantial Completion 

For the purposes of clarity the following example is provided to illustrate (i) above:

Assume:

a. the Guaranteed Completion Date is 1 July 2001,

b. On July 4th the first Unit achieves Partial Completion,

c. On July 6th the second Unit achieves Partial Completion.

For July 2nd and 3rd Contractor owes $48,000 per day.

For July 4th and 5th Contractor owes $40,000 per day.

For July 6th and until it achieves Partial Completion of the 3rd Unit Contractor owes $32,000 per day.

Contractor’s daily Delay Liquidated Damages liability shall be reduced by net revenues earned by Units placed into commercial operations in accordance with Section 13.3 of the Agreement.

Part II  Performance Liquidated Damages

1.0 Net Electrical Output Liquidated Damages

In the event that the Net Electrical Output of the Facility as demonstrated during the most recent Performance Test which is the basis of the issue of the Substantial Completion Certificate is less than the Net Electrical Output Guarantee Contractor shall pay Construction Manager liquidated damages at the rates set out below for each kW that the Net Electrical Output of the Facility is less than the Net Electrical Output Guarantee (the “Net Electrical Output Liquidated Damages”).

 Shortfall Amount


Liquidated Damage Amount per kW

1 to 14,730
kW



$250 per kW

>14,730
kW



$500 per kW

2.0 Heat Rate Liquidated Damages

In the event that the Heat Rate of the Facility as demonstrated during the most recent Performance Test which is the basis of the issue of the Substantial Completion Certificate is greater than the Heat Rate Guarantee Contractor shall pay Construction Manager liquidated damages at the rate of eighteen thousand two hundred dollars ($18,200) per BTU/kWh for each BTU/kWh (HHV) that the Heat Rate exceeds the Heat Rate Guarantee (the “Heat Rate Liquidated Damages”).

EXHIBIT C-5  FORM OF INVOICE

Fountain Valley Power Project








SOLD TO:

INVOICE NO.:
99006L






Enron North America Corp.

INVOICE DATE:
15-Jan-01 

121 SW Salmon St. 3WTC0306




Portland, OR 97204

APPLICATION NO.:
1








BILLING MONTH:
January-01

Attention: Jeff Slaughter






REMIT VIA WIRE TRANSFER TO:

CONTRACT DESCRIPTION:

BANK OF AMERICA, TX

Enron North America Corp.

ABA # 111 000 012

Y2001 Peaking Project

ACCOUNT NAME: 
ENRON ENGINEERING & CONSTRUCTION COMPANY

Fountain Valley Power Project

 




ACCOUNT # 3751 311 948








TERMS OF PAYMENT:
NET 10

 
 
 
 

To invoice you for the fixed lump sum portion of the work completed on the above referenced project.







Total
Actual Progress
Actual Billing


Contract Amount
 This Period 
This Period

Engineering
 $                           
%
 $                           

Procurement
 $                       
%
 $                      

Construction Procurement
 $                       
%
 $                      

Owner Supplied Equipment
 $                         
%
 $ *                       






* Certified by Contractor for Payment by Construction Manager
EXHIBIT C-6 NOT USED

EXHIBIT C-7 TAXES

The Contract Price includes, and Contractor shall pay, all payroll taxes and taxes based on Contractor's net income or net worth.  The Contract Price excludes and Construction Manager shall be responsible for the cost of sales and use taxes imposed on all purchases and rentals, import duties imposed on Equipment, ad valorem taxes arising on Equipment and excise taxes imposed upon fuel consumed in the testing process (the “Excluded Taxes”).  To the extent allowed by applicable law Construction Manager shall make direct payment of the Excluded Taxes. To the extent that Contractor is required to make payment of such Excluded Taxes, Construction Manager shall reimburse Contractor for Excluded Taxes paid directly by Contractor provided that such reimbursement shall not include interest and penalties, if any, related to Contractor's failure to properly file tax returns and remit tax payments.  Contractor shall evidence payment of taxes by production of tax returns and vendor invoices.  Contractor shall make reasonable efforts to minimize taxes including cooperation with Construction Manager's tax minimization strategies.  Construction Manager's obligation to reimburse taxes shall not extend to any reimbursement requests which are not received within one hundred and twenty (120) days following Substantial Completion.
EXHIBIT D-1 FORM OF LIEN WAIVER

[LETTERHEAD OF CONTRACTOR]

DATE: [to be inserted]
TO:

[XXXXXXXXXXXXXXXX]

1400 Smith Street

Houston, Texas 77002

With Copy To:

WHEREAS:

1
[____________] ("Construction Manager") and [__________] ("Contractor") have entered into an Engineering, Procurement and Construction Contract dated as of [______________] (the "Contract"), pursuant to which Contractor is to provide design, engineering and procurement services in connection with a nominal 240 megawatt, simple cycle, power plant capable of operating on natural gas to be located in Midway Colorado, to be developed on behalf of Owner (as more fully defined in the Contract, the "Facility").

2.
Section 7.6 of the Contract provides that it is a condition precedent of the obligation of Construction Manager to make each payment under the Contract that Contractor supplies Construction Manager with a waiver and release of liens and security interests and waiver of any claims to the extent of such payment and Contractor provides this Waiver of Liens and Claims in order to satisfy the aforesaid condition precedent in relation to its invoice no. [to be inserted] dated [to be inserted] (the "Invoice").

NOW THEREFORE:

1.
Capitalized terms used and not defined herein shall have the meaning assigned to them in the Contract.

2.
Upon payment by Construction Manager to Contractor of the sum of [___________], which sum represents the full amount due to Contractor under the Invoice, Contractor irrevocably waives, releases or relinquishes any lien, security interest or claim (whether for breach of contract, pursuant to Law or otherwise) relating to the Work, the Facility or the Site arising under or out of or in connection with the Work for which payment is requested under the Invoice.

3.
Subject to Section 3.17 of the Contract, Contractor certifies that:

3.1
All amounts that were due and payable in connection with the Work or Equipment have been paid by Construction Manager as of the date of payment and as of the last advance applicable to Contractor [save in relation to the amounts of (a) [$___________] under Invoice Nos. [__________], which Contractor acknowledges that Construction Manager is withholding in accordance with Section 7.2.4 of the Contract and (b) [___________] under Invoice Nos. [__________], which Contractor acknowledges are subject to dispute with the Construction Manager].

3.2
Contractor has not directly or indirectly created, incurred, assumed or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman or other supplier of goods or services any Contractor Lien relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein, except to the extent Lien Security has been provided by Contractor in connection therewith;

3.3
Contractor has promptly paid and discharged any Contractor Liens which, notwithstanding paragraph 3.2 hereof it has directly or indirectly created or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman or other supplier of goods or services relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein, except to the extent Lien Security has been provided by Contractor in connection therewith; and

3.4
Title to all Work and Equipment is free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other Persons arising as a result of any actions or failure to act of Contractor, its Subcontractors, or their employees or representatives except to the extent Lien Security has been provided by Contractor in connection therewith.

3.5
THIS WAIVER OF LIENS AND CLAIMS SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK (WITHOUT GIVING EFFECT TO THE PRINCIPLES THEREOF RELATING TO CONFLICTS OF LAWS EXCEPT SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS LAW).

IN WITNESS WHEREOF, Contractor has duly executed and acknowledges this Waiver of Liens and Claims on the day and year first written above.

By:_______________________

Name:_____________________

Title:______________________

EXHIBIT D-2 FORM OF LIEN WAIVER (FINAL RELEASE)

[LETTERHEAD OF CONTRACTOR]

DATE: [to be inserted]
TO:

[xxxxxxxxxxxxxxx]

1400 Smith Street

Houston, Texas 77002

With Copy To:

WHEREAS:

1
[____________] ("Construction Manager") and [__________] ("Contractor") have entered into a Engineering, Procurement and Construction Contract dated as of [______________] (the "Contract"), pursuant to which Contractor is to provide design, engineering and procurement services in connection with a nominal 240 megawatt, simple cycle, power plant capable of operating on natural gas to be located in Midway, Colorado, to be developed on behalf of Owner (as more fully defined in the Contract, the "Facility").

2.
Section 7.2.5 of the Contract provides that it is a condition precedent of the obligation of Construction Manager to make Final Payment under the Contract that Contractor supplies Construction Manager with a waiver and release of liens and security interests and waiver of any claims from the Contractor and from each Subcontractor having a subcontract value in excess of $250,000.

NOW THEREFORE:

1.
Capitalized terms used and not defined herein shall have the meaning assigned to them in the Contract.

2.
The undersigned hereby irrevocably waives, releases, or relinquishes any lien, security interest, or claim (whether for breach of contract, pursuant to Law or otherwise) relating to the Work, the contractor equipment, the Facility or the Site. 

3.
Subject to Section 3.17 of the Contract, Contractor certifies that:

3.1
All amounts that were due and payable by Construction Manager in connection with the Work or Equipment have been paid.

3.2
Contractor has not directly or indirectly created, incurred, assumed or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman, or other supplier of goods or services any Contractor Lien relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein except to the extent Lien Security has been provided by Contractor in connection therewith;

3.3
Contractor has promptly paid and discharged any Contractor Liens which, notwithstanding paragraph 3.2 hereof it has directly or indirectly created or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman, or other supplier of goods or services relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein except to the extent Lien Security has been provided by Contractor in connection therewith; and

3.4
Title to all Work and Equipment is free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other persons arising as a result of any actions or failure to act of Contractor, its Subcontractors, or their employees or representatives except to the extent Lien Security has been provided by Contractor in connection therewith.

3.5
THIS WAIVER OF LIENS AND CLAIMS SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK (WITHOUT GIVING EFFECT TO THE PRINCIPLES THEREOF RELATING TO CONFLICTS OF LAWS EXCEPT SECTION 5-1401 OF THE NEW YORK GENERAL OBLIGATIONS LAW).

IN WITNESS WHEREOF, the undersigned has duly executed and acknowledges this Waiver of Liens and Claims on the day and year first written above

By:_______________________

Name:_____________________

Title:______________________

EXHIBIT E-1 GUARANTEES

PART I
Criteria for Partial Completion and Substantial Completion

1.0 The “Unit Specific Guarantees” which consist of the Partial Minimum Gross Electrical Output Guarantee and the Partial Maximum Gross Heat Rate Guarantee, each as set forth in Part III of this Exhibit E-1, are the sole performance guarantees related to achieving Partial Completion.

2.0 The following Performance Guarantees and Specific Performance Guarantees are a criteria for Substantial Completion:

a. Net Electrical Output Guarantee(*)

b. Heat Rate Guarantee (*)

c. Minimum Net Electrical Output Guarantee

d. Maximum Heat Rate Guarantee

e. Near Source Sound Level Guarantee

f. Emissions Guarantee

Note: Those guaranties as marked (*) are not required to be met as a criteria for achieving Substantial Completion provided that Contractor has caused the Facility to achieve the corresponding Specific Performance Guarantee.

Part II
Performance Guarantees and Minimum Performance Guarantees- for Substantial Completion of the Facility (6 combustion turbines)
1.0
Net Electric Output Guarantees

Minimum Performance Net Electrical Output Guarantee

Contractor guarantees that the minimum Net Electrical Output of the Facility, shall be equal to or greater than 225,435 kW (the “Minimum Net Electrical Output Guarantee”).

Net Electrical Output Guarantee

Contractor guarantees that the Net Electrical Output of the Facility shall be equal to or greater than 237,300 kW (the “Net Electrical Output Guarantee”).

2.0
Heat Rate Guaranties

Maximum Heat Rate Guarantee

Contractor guarantees that the maximum Heat Rate of the Facility shall not be more than 10,789 BTU/kWh (HHV) (the “Maximum Heat Rate Guarantee”).

Heat Rate Guarantee

Contractor guarantees that the Heat Rate of the Facility shall not be more than 10,250 BTU/kWh (HHV) (the “Heat Rate Guarantee”).

3.0
Sound Level Guarantee

Near Source Sound Level Guarantee

Contractor shall design and construct the Facility such that it meet the occupational noise exposure requirement of OSHA as set out in 29 CFR Parts 1910.95.

4.0
Emissions Guarantee

Contractor guarantees that the categories of emissions of the Facility as measured during an Emission Test shall not exceed the following values for the following categories (the “Emissions Guarantee”):

Category
Level
Unit of Measure

NOx
25
Ppmvd @ 15% O 2

CO
43 average of the Units
Ppmvd @ 15 % O 2





PM10
4.5
Lb/hr





VOC
10
Ppmvd @ 15% O 2





NOx and PM10 Emissions Guarantees are valid for a load range of 30-100% of Base Load, a compressor temperature (CIT) range of -18F through 110F and a relative humidity range of 0-100% (except the CIT range does not include those coincident ambient temperature/humidity conditions in which the ambient air must be heated to prevent inlet frosting).  CO and VOC emissions are valid for a load range of 60-100% at Basis Conditions.

In no case shall the CO emissions from any individual Unit exceed 56 ppmvd @ 15% O2 at loads of 60-100% of Base Load at Basis Conditions.  The above NOx and CO guarantees must include ambient contribution for NOx and CO.

5.0
Notwithstanding Contractor’s obligation to cause the Facility to be constructed and completed in compliance with Governmental Authorizations, the parties agree that the Emissions Guarantee and the Near Source Sound Level Guarantee are the exclusive guarantees of the Contractor as it relates to the Facility’s sound and emissions parameters provided, however, that if additional or more stringent standards related to emissions and/or sound are imposed upon the Facility by Law, Governmental Authority standards (including World Bank) or standards of any other governing body then Contractor shall cause the Facility to achieve such requirements and will constitute a Change In Law.

Part III Partial Specific Guarantees 
1.0
Partial Minimum Gross Electrical Output Guarantee 

The “Partial Minimum Gross Electrical Output Guarantee” shall mean that the gross Electrical Output of a Unit, when measured at the Unit’s generator terminals shall be equal to or greater than 36,903 kW (without accounting for Facility or Unit auxiliary load consumption).
2.0
Partial Maximum Gross Heat Rate Guarantee
The “Partial Maximum Gross Heat Rate Guarantee” shall mean that the gross Heat Rate of a Unit shall not be more than 10,325 BTU/kWh (HHV) (which shall be based upon an electrical output measured at the generator terminals without accounting for Facility or Unit auxiliary loads consumption).

EXHIBIT E-2  BASIS CONDITIONS

1.0 The Basis Conditions for the Facility’s and Units’ emissions, electrical output and heat rate performance are as set forth below:

Fuel
Natural Gas
Units of Measure

Fuel Composition
Basis Fuel
See para 2.0 below

Load
Base Load


Equipment condition
New and Clean1


Ambient Temperature
 78
(F

Ambient Relative Humidity
 43.8
%

Inlet Air Chiller status
 on


Chiller Working Fluid
Water


Elevation
 5,500
Ft.

Barometric pressure
 12
psia

Fuel LHV 
18466
Btu/lb

Fuel HHV
20443.8
Btu/lb

HHV :LHV ratio
1.1071


Fuel Temperature at meter station outlet
 70
(F

Fuel Pressure at meter station outlet
300
psig

Exhaust Loss (Static) 
 ( 6
In. H20

Inlet Loss (Static)
 ( 5
In. H20

Generator Power Factor (Lagging)
0.90


Generator Frequency
60
Hertz

Sprint water injection 
4,336
lb/hr +/- 20%

NOx control water injection 
18,874
lbs/hr+/-20%

Note 1.  New and Clean condition requires fewer than 300 fired hours for each Unit.

2.0 Basis Conditions Fuel Composition

Composition by vol.


      Percent

Methane
86.526

Ethane
4.291

Propane
0.7630

Butane
0.1880

Pentane
0.3910

Hexane
0.0270

Carbon dioxide
1.603

Nitrogen
5.021

Oxygen
1.1900




Total
100.00

The natural gas will contain not more than:

· 0.3 grains of hydrogen sulfide per 100 SCF.

· ( 20 grains of total sulfur (including the sulfur in any hydrogen sulfide and mercaptan) per 100 SCF.

· (7 pounds of water vapor per million SCF.

EXHIBIT E-3 TESTING GUIDELINES

Defined Terms:

In addition to the defined terms set out in Article 1 of the Agreement the following defined terms appear in this Exhibit E-3 and are provided here for convenience:

-“Auxiliary Power Test” shall have the meaning as set forth in the third paragraph of Part 1 of this Exhibit E-3.

-“Auxiliary Equipment Power Consumption” shall have the meaning as set forth in the fourth paragraph of Part 1 of this Exhibit E-3.

-“Codes and Standards” shall have the meaning as set forth in the third paragraph of Section I of Part 1 of this Exhibit E-3.

-“Excluded Auxiliaries” shall have the meaning as set forth in the fourth paragraph of Part 1 of this Exhibit E-3.

-“Gross Auxiliary Consumption” shall have the meaning as set forth in the fourth paragraph of Part 1 of this Exhibit E-3.

“SPLs” shall have the meaning as set forth in the first paragraph of Part 2 of this Exhibit E-3.

“Test Run” shall have the meaning as set forth in the first paragraph of Section I of Part 1 of this Exhibit E-3.


-“Total Fuel Consumption” or “TFC” shall have the meaning as set forth in the sixth paragraph of Part 1 of this Exhibit E-3.


- “Unit Gross Electrical Output” or “UGEO” shall have the meaning as set forth in the second paragraph of Part 1 of this Exhibit E-3.


- “Unit Gross Heat Rate” or “UGHR” shall have the meaning as set forth in the second paragraph of Part 1 of this Exhibit E-3.

- “Unit Performance Test” shall have the meaning as set forth in the first paragraph of Part 1 of this Exhibit E-3.

Tests Required for Partial Completion and Substantial Completion
The Unit Performance Test is the sole test required to be performed by Contractor to achieve Partial Completion.

The following tests are the sole tests required to be performed by Contractor to achieve Substantial Completion:

(a) Unit Performance Tests on each Unit

(b) The Auxiliary Power Test

(c) Sound Level Test 

(d) Emissions Test 

(e) Facility Plant Control System Demonstration Test

PART 1  Electrical Output and Heat Rate Testing

OVERVIEW OF ELECTRICAL OUTPUT AND HEAT RATE TESTING PROGRAM

Contractor will conduct Performance Tests on each Unit as it is available for electrical output and heat rate testing (each a “Unit Performance Test”) for the purpose of 

(i) determining whether each Unit has achieved the Unit Specific Guarantees which are the criteria for achieving Partial Completion, and 

(ii) determining the gross Electrical Output of the Units which when coupled with the results of the Auxiliary Power Test will determine the Net Electrical Output and Heat Rate of the Facility to determine whether the Facility has achieved the Minimum Net Electrical Output, Maximum Heat Rate and the Performance Guarantees for the Facility.

The results of the Unit Performance Test, or its most recent Unit Performance re-Test, shall be used to determine the gross electrical output (in kW) and gross heat rate of each Unit (measured at the Unit generator terminals without deducting any Facility or Unit auxiliary loads) corrected to Basis Conditions (respectively the “Unit Gross Electrical Output” or “UGEO” and the “Unit Gross Heat Rate” or “UGHR”).  

Upon completion of all six (6) Unit Performance Tests, Contractor will conduct a Performance Test on the entire Facility to determine the auxiliary power consumption of the Facility (the “Auxiliary Power Test”) for purposes of determining the Facility (including Unit) auxiliary load value, which will be deducted from the sum of the Unit Gross Electrical Output of the six (6) Units for the purposes of determining the Net Electrical Output of the Facility and calculating the Heat Rate of the Facility.  

The Auxiliary Power Test will be conducted with all six (6) Units in operation and all Equipment required for normal operation of the Facility at the ambient conditions as described in the Basis Conditions in service.  Auxiliary Equipment that will not be included in the auxiliary load consumption value (the “Auxiliary Equipment Power Consumption” or “AEPC”) shall include the building ventilation, water treatment system, freeze protection and space heating, fire pump, inlet water heaters and diesel generator (the “Excluded Auxiliaries”).  The Auxiliary Equipment Power Consumption (AEPC) value will be the difference between the sum of the electrical output (expressed in kW) as measured at the high voltage side of the main power transformers and the sum of the electrical output (in kW) measured at the six (6) Unit generator terminals (the “Gross Auxiliary Consumption”).  In the event that any Excluded Auxiliaries are in service during the Auxiliary Power Test, the electrical power consumption of the Excluded Auxiliaries shall be subtracted from the Gross Auxiliary Consumption value in calculating the Auxiliary Equipment Power Consumption value.  The chiller power load will be corrected to reflect the duty required at the Basis Conditions in determining the Auxiliary Equipment Power Consumption.  The resultant Auxiliary Equipment Power Consumption value shall take into account the measurement uncertainty of the power meter systems.  

The Net Electrical Output of the Facility (“NFPO”) and Heat Rate of the Facility (“NFHR”) shall be determined from the results of the most recent of the respective six (6) Unit Performance Tests and the most recent Auxiliary Power Test.  The Net Electrical Output of the Facility is determined by subtracting the Auxiliary Equipment Power Consumption value in kW from the sum of the six (6) Unit Gross Electrical Output values.

In equation form:

NFPO = (( UGEOi ) - AEPC

where i = 1 to 6

The Heat Rate of the Facility is determined as the Total Fuel Consumption (as defined herein) divided by the Net Electrical Output of the Facility.  The total fuel consumption of the Facility (the “Total Fuel Consumption” or “TFC”) is determined as the sum of the fuel consumption of all six (6)  Units during the respective Unit Performance Tests and is based on the fuel consumption during the respective Unit Performance Tests as the product of the Unit Gross Power Output and Unit Gross Heat Rate.

In equation form:

TFC = ( (UGEOi x UGHRi)  

where i = 1 to 6
NFHR = TFC / NFPO

The Heat Rate will be converted from the LHV value to the HHV basis by multiplying the NFHR by the Basis Condition of the HHV-LHV ratio.

NFHR (HHV)= NFHR (LHV) * 1.1071

TEST PHILOSOPHY

I.
General.

The detailed Unit Performance Test procedure will include three (3) one (1) hour input/output test runs for each Unit utilizing a combination of installed station instrumentation and special test instruments to (i) observe and record the parameters required to demonstrate or calculate performance and (ii) enable correction of the demonstrated or calculated performance to Basis Conditions (individually a “Test Run”).  All instruments used to measure parameters used to calculate the results of the Unit Performance Test shall meet the accuracy and calibration requirements of the Codes and Standards or as specified in this Exhibit E-3, if station instrumentation does not meet accuracy, Contractor may install temporary equipment to meet accuracy.

If the test run results and uncertainty bands calculated from the post-test uncertainty analysis demonstrate “complete overlap”, as described in PTC 19.1-1998 Section 8.5 and Figure 8.3, the Contractor may choose two (2) of the three (3) Test Runs for the basis of test acceptance.  The results of the same two test runs shall be used to evaluate all of the performance guarantees.

Each Unit Performance Test will be performed by the Contractor. Contractor will supply gas turbine correction curves and calculations and prepare a detailed Test Procedure based on PTC 1-1999, PTC 22-1997, PTC 19.1-1998, PTC 46-1996 and appropriate related ASME Performance Test Codes and ASME Standards (the “Codes and Standards”).

Contractor will perform calculations to determine Unit Gross Electrical Output and Unit Gross Heat Rate values and will prepare test result certificates for submittal to Construction Manager’s Representative.

The Unit Performance Tests should be conducted as soon as possible (within 300 site fired hours) after first fire of the respective Unit.  

II.
Procedure

The Unit will be operated at Base Load as defined in the combustion turbine vendor purchase agreement.  The Performance Test Procedures will establish the methodology, based on the Codes and Standards, for calculating the Unit performance and for correcting the Unit’s measured electrical output (gross) and heat rate (gross), to plant cycle design, from existing Site conditions to Basis Conditions. Unit specific correction curves needed to correct from Site conditions to Basis Conditions will be developed by Contractor and included in the Performance Test Procedures.

The detailed Performance Test Procedures will include a means of verifying that the Unit is at Base Load during each Unit Performance Test run by comparison of operating data with control variables.  It is the Contractor’s responsibility to ensure that the Unit is operating on its control curve that defines Base Load at the time of the test.  A test run will not be valid if the Unit control mode changes during that run.  The General Electric cycle deck will be used to determine the performance corrections for determination of the test result, however, the performance guarantee margins and test uncertainty will be taken into account.  Since the Unit has multiple control modes it is necessary to make corrections of the Unit performance for inlet conditions to evaluate the corrected control mode.  The uncertainty analysis shall include control element uncertainty as noted in PTC 22-1997. Contractor will supply all necessary correction curves for the purpose of the calculating the test results.

B.
STANDARD FIELD PERFORMANCE TESTING PROCEDURE

I.
Scope

The detailed Performance Test Procedure will follow ASME PTC 22-1997 and ASME PTC 46-1996.  Whenever deviations from ASME PTC 22-1997 and/or ASME PTC 46-1996 are required the Performance Test Procedure will clearly identify the deviations, the reasons for the deviations, and the alternative proposed method to be used during testing for agreement among the parties involved in the testing.  Any deviation from the ASME PTC codes is required to maintain the high accuracy criteria of the codes and of this Exhibit E-3.

II.
Machine Condition

Contractor’s representative shall certify that the Unit is ready to test. The Unit shall be tested when in new and clean condition. General Electric’s representative shall determine, in its sole and reasonable discretion, based on General Electric recommendations and the Performance Test Procedures, whether the subject Equipment is in new and clean condition and ready to be tested.  For testing (including any re-tests) conducted after new and clean period as defined in the Basis Conditions, General Electric’s degradation curves, as set forth in this Agreement, shall be utilized to correct performance back to new and clean condition.

If General Electric’s representative, in its sole reasonable discretion, determines that the subject Equipment is not in new and clean condition prior to the conduct of the Performance Test, the Equipment shall be cleaned in accordance with General Electric’s recommendations. 

III.
PTC 22-1997 Modifications and Clarifications

A.
A valid Test Run will consist of a minimum of thirteen (13) sets of instrument readings taken at five (5) minute intervals over a sixty (60) minute time span after steady state conditions have been established as listed in PTC 22.

B.
Speed measurements are required and must be measured by an electronic tachometer or equal, and averaged for the Test Run.  Any corrections for frequency variation shall be applied to the calculation.

C.
Each Unit’s electrical output is to be measured by polyphase calibrated watt-hour meters (of revenue meter quality)at the utility substation.  Revenue quality metering shall be provided by the Construction Manager.

D.
Gas Turbine exhaust temperature will be measured in control thermocouples mounted in the exhaust plenum.

E.
The temperature indicating system will be adjusted and calibrated in place with a known millivolt source prior to the test.

F.
Barometric Pressure at the test site shall be measured with a mercury or aneroid barometer with an accuracy in accordance with PTC 22.  A minimum reading accuracy of 0.01 inches of Hg is required.

G.
Fuel Consumption: Gas fuel is to be measured with a flat plate orifice or venturi installed in accordance with ASME MFC-3M or a turbine meter installed according to ASME MFC-4M standards.  Calculation of gas flow will be done in accordance with either ASME MFC-3M or MFC-4M as appropriate.  The upstream pressure will be measured with a precision test gage, the pressure drop with a manometer, the gas temperature with a thermometer or thermocouple.  The above flow will be verified with the Unit mounted fuel flow meter.

H.
Four (4) gas samples shall be taken from the fuel system during the test for laboratory analysis of composition according to ASTM D1945.

I.
The higher and lower heating values will be determined according to ASTM D 3588.

J.
Ambient air condition will be measured with at least two (2) (preferably 4) RTD’s with an uncertainty meeting PTC 22.

K.
Turbine exhaust static pressure at or near the turbine exhaust flange or other convenient location must be measured using at least two (2) disc type static pressure probes.

L.
All instruments to be used in the performance test shall be calibrated immediately prior to the performance test and checked immediately after the performance test.  The Parties to the Test will witness the calibrations and inspections.

IV.
Evaluation

The Performance Test Procedure will include a tolerance equal to measurement uncertainties associated with each particular test result.

V.
The Auxiliary Power Test will be conducted on the same principles as the Unit Performance Test.

 Part 2  SOUND LEVEL TEST GUIDELINES
PERFORMANCE TEST GUIDELINES FOR NEAR SOURCE SOUND LEVELS

Contractor shall conduct a demonstration on the Facility to demonstrate that the Facility meets the Near Source Sound Level Guarantee.

Part 3  EMISSIONS TEST GUIDELINES
Test Philosophy

Testing to demonstrate compliance with the Emission Guarantee and for adjustment of the NOx reduction system (if required) will be performed using procedures which are mutually agreed between Contractor, Construction Manager and General Electric.  Test methods chosen are EPA methods which yield data on site immediately, wherever possible.

Emission Testing

A.
General

Emission testing identified herein shall be within Contractor’s scope of supply using procedures which are mutually agreed.  Sampling for inlet pollutant concentrations may be required, at the sole discretion of Contractor, in order to demonstrate compliance with Emission Guarantees.  The Emission Guarantee applies to the net increase of these pollutant emissions.

B.
Nitrogen Oxides Emissions

Before the official compliance testing is begun, the NOx reduction system will be adjusted to verify compliance with NOx emission limits.  The gas turbine control system contains a pre-programmed schedule for either water or steam injection, which schedule may be adjusted to achieve an appropriate emission level approximately 5% to 10% below emission limits, and minimize the supply requirements.  Once the proper injection schedule has been established, this schedule is maintained throughout the testing, and it is programmed into the control system.

The NOx emission testing and related oxygen testing will be in accordance with U.S. EPA Method 2 presented in the Code of Federal Regulations.  Title 40, Part 60 (40CFR60 Appendix A and 40CFR60 Subpart GG -- Standards of Performance for Stationary Gas Turbines), with the following modifications, limitations and additions:

a.
The NOx instrument will be limited to a chemiluminescent type which meets 40CFR60 Appendix A, Method 7E.

b.
The span of the NOx analyzer will be set for appropriate spread of the expected NOx readings, rather than the specified 300 ppm.

c.
Oxygen will be sampled simultaneously with all NOx readings since Subpart GG of 40CFR60 requires correction to 15% O2.  Method 3A from 40CFR60 Appendix A is used for the oxygen analysis.

d.
Section 60.33(c) (i)of Subpart GG has been replaced by U.S. EPA Memorandum dated June 2, 1997 for GE gas turbines using either water or steam for NOx reduction.  The EPA memorandum approves the General Electric injection control algorithm in lieu of the Subpart GG ISO correction equation.

e.
Section 60.335(c) (i) is not applicable to gas turbines with dry low NOx combustors.

C.
Carbon Monoxide Emissions 

Sampling is the same as for NOx normally with the same line feeding the different instruments.  Method 10 per 40CFR60 appendix A is used, but only the continuous sample method per Section 5.1 is acceptable to Contractor.  A recorder is mandatory, not optional as per 5.3.9, with a span which gives an appropriate spread of the expected readings.

D.
Unburned Hydrocarbon Emissions (If Required)

Sampling and analysis must be on a wet basis to avoid condensing out the higher hydrocarbons.  Moisture determination by Method 4 (or Method 5) is necessary to convert results to dry basis.  Method 25A per 40CFR60 Appendix A is used for unburned hydrocarbons.  Results are presented as methane (CH4).  This method uses a flame ionization detector or analyzer.

E.
Volatile Organic Emissions 

When volatile organic emissions (non-methane, non-ethane hydrocarbons) are required, Method 18 per Section 7.2 is used.  This requires a gas chromatograph at the site.  General Electric (thus Contractor) requires calibration of the measurement train at the sampling probe.

F.
Sulfur Emissions (If Required)

Sulfur emissions will be determined by use of fuel flow data and fuel analysis for sulfur content.

G.
Particulate Matter Emissions 

Particulate matter emissions are determined by sampling, analysis and calculation in accordance with U.S. EPA Methods 5 and 5B with traversing per Methods 1 and 2 all from 40CFR60 Appendix A.  The following modifications and limitations on choices within the methods apply:

a.
Sampling probe internal surfaces must be made of chemically inert and non-catalytic material such as quartz. 

b.
The filter material shall be quartz.

c.
Nozzle, probe and filter must be heated to 248 to 273 degree F per Method 5, or at last 10 degrees F higher than the dew point of sulfuric acid in the exhaust duct.  Use of Method 5B requires nozzle, probe and filter to be heated to 320 to 345 degree F.

d.
Probe wash shall be acetone per Method 5.

e.
Sampling technique shall provide a fairly large exhaust gas sample, with an objective of 100 SCF.

f.
Sulfates are excluded from the Seller guarantees for particulates.

H.
PM10 Emissions 

PM10 emissions are determined by sampling, analysis and calculation in accordance with U.S. EPA Methods 5 for front half filterable particulate matter and Method 202 for back half condensable particulate matter with traversing per Methods 1 and 2, all from 40CFR60, Appendix A except for Method 202.  Method 202 is from 40CFR51, Appendix M.  The following modifications and limitations within the methods apply:

a.
Sampling probe internal surfaces must be made of chemically inert and non-catalytic material such as quartz.

b.
The filter material shall be quartz.

c.
Nozzle, probe and filter must be heated to 248 to 273 degree F per Method 5, or at least 10 degree F higher than the dew point of sulfuric acid in the exhaust duct.

d.
Probe wash shall be acetone per Method 5.

e.
Sampling technique shall provide a fairly large exhaust gas sample, with an objective of 100 SCF.

f. Impinger solution shall be extracted with ACS grade methylene chloride per Method 202.

I.
Opacity (if required)

If required by Construction Manager or Governmental Authority Contractor will measure opacity in accordance with EPA Method 9 from 40CFR60, appendix A; provided, however Contractor has not provided for opacity measuring devices within the Scope of Work, and if such measuring is required Construction Manager may issue a Change pursuant to Article 6.  

J.
Certification of Calibration Gases

All gases used in certification of instruments or performance of emissions guarantee demonstrations shall be analyzed and certified in a manner and by a laboratory mutually agreeable to GE and Purchaser.  Examples of acceptable certification are:

1. U.S. EPA Standard Methods

2. U.S. EPA Protocols

3. U.S. National Bureau of Standards Certification Procedures

K.
Exhaust Gas Flow Determination 

GE has established preferences for the determination of exhaust flow. Contractor will adopt a preference based on accuracy of the determination.  GE prefers the following:

The primary exhaust flow determination shall be by the F - factor method per 40CFR60, appendix A, Method 19 (as specified in Method 20 for gas turbine emissions).  The F - factor constants from Table 19-1 shall be applied in all cases where possible per Paragraph 3.1.

Where available, the compressor inlet air flow signal shall also be used to compute exhaust flow.  Exhaust flow on a dry basis is the turbine inlet air flow minus the water vapor plus the fuel flow minus the water formed from the combustion of hydrogen in the fuel.  Gas turbine inlet air is measured using the compressor inlet air scroll as a flow element.  The inlet scroll is calibrated during the factory tests of the gas turbine.

Flow measurements by Velocity Traverse, per 40CFR60, Appendix A, Methods 1 and 2, can result in errors of 25% or more in this application, and is not acceptable.

L.
Fuel Bound Nitrogen Determination

Prior to emission testing, analysis for fuel bound nitrogen must be determined in accordance with ASTM D4629 which is based on a combustion/chemiluminescence method.

PART 4 Facility Plant Control System Demonstration Test 

Contractor demonstrates the capability of the Facility to demonstrate (i) automatic generator control, (ii) remote dispatch capability, and (iii) automatic Facility control capability.

EXHIBIT F  CHANGE ORDER PRICING

Formula for Calculation of Installation Contract Price Change

Contract Change Orders for all Changes will be priced in accordance with the following formulas:

1.
Engineering/Project Management Costs:

Formula:

Estimated or actual man hours X direct salary costs X 2.31.

Categories (includes but not limited to):

(i)
Contractor in house engineering to design and review proposed changes;

(ii)
Contractor main office and field project management personnel involvement in preparing, and negotiating necessary changes with Subcontractors and vendors; and

(iii)
Contractor engineering and project management personnel involvement in preparation of the Change Order estimates that are accepted by Construction Manager.

2.
Contractor’s Subcontractor/vendor costs:

Formula: Quoted estimated or actual costs by vendors and Subcontractors X 1.10.

Categories (includes but not limited to):

(i)
Site construction Subcontractors; and

(ii)
Equipment

3.
Contractor’s subcontracted engineering:

Formula: As invoiced X 1.10

(i)
Estimate preparation; and

(ii)
preparation of Change Order alternatives and design of accepted Change Order(s)

4.
Out of pocket costs:

Formula: Actual costs X 1.05.

(i)
travel;

(ii)
subsistence;

(iii)
unusual postage; and

(iv)
photocopying and printing

5.
Fee

Formula: (1 + 2 + 3 + 4) X 0.08

6.
Total Change Order Costs

Formula: Sum 1 through 5.

(Note: Direct salary cost is employee’s gross salary subject to income tax).

The above pricing system shall apply to suspension costs pursuant to Article 16 of the Agreement.

EXHIBIT G  NOT USED

EXHIBIT H-1 CONTRACTOR INSURANCE

1.0
Contractor’s Insurance

Prior to the commencement of any construction activities and continuing until the later of the expiration of the Warranty Period or the cessation of Contractor’s activities related to the Work, the Contractor shall procure and maintain from an insurance provider reasonably acceptable to the Owner and Construction Manager the following insurance coverages (“Contractor's Insurance”):

1.1 Workers' Compensation and Employers' Liability Insurance.  Contractor shall (i) maintain workers' compensation insurance as required by the law of the jurisdiction where the Work is performed, and (ii) maintain employers' liability insurance with a $2,000,000 minimum limit per accident.

1.2 Commercial General Liability Insurance.  Contractor shall procure and carry commercial general liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for a $2,000,000 minimum limit per occurrence and $2,000,000 minimum limit in the aggregate. 

1.3  Automobile Liability Insurance.  Contractor shall procure and carry liability insurance against claims for personal injury (including bodily injury and death) and property damage covering all vehicles owned, leased or non-owned and hired by the Contractor, including loading and unloading, with a $1,000,000 minimum limit per occurrence. 

1.4 Excess Liability Insurance.  Contractor shall procure and carry excess liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage and applying in excess of the limits of insurance prescribed for the policies required in Sections 1.1 (ii), 1.2, and 1.3 .  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability, hostile fire liability and include a severability of interests or cross liability clause.  The policy shall provide for an $8,000,000 minimum limit per occurrence and $8,000,000 minimum limit in the aggregate.

1.5 Requirements of Contractor’s Insurance

(i) Additional Insured Parties.  Except for the policy(ies) required in section 1.1(i), all policy(ies) of Contractor Insurance shall include Owner, Construction Manager and Lenders as additional insureds.

(ii) Waiver of Subrogation.  All policies of Contractor Insurance shall include a waiver of subrogation by the insurers in favor of Construction Manager, Owner and Lenders and each of their respective assignees, Affiliates, agents, officers, directors, employees, insurers or policy issuers and a waiver of any right of the insurers to any set-off or counterclaim, whether by endorsement or otherwise, in respect of any type of liability of any of the persons insured under any such policies.

(iii) Primary Insurance. All policies of Contractor Insurance shall apply as primary insurance without right of contribution from any similar policies which may be maintained by the Construction Manager, Owner, or Lenders.

1.6  Responsibility for Deductible Amounts. Contractor shall be responsible for the payment of all deductible amounts with respect to the policies of Contractor Insurance unless such loss is caused in part or in whole by Construction Manager and Construction Manager is, pursuant to Section 18.2, liable with respect to such loss, and then in such case Construction Manager shall be responsible for a portion of the deductible that is equal to the portion of the related third party claim for which Construction Manager is liable pursuant to Section 18.2. 

EXHIBIT H-2 OWNER/CONSTRUCTION MANAGER INSURANCE

1.0 Prior to the commencement of any construction activities and continuing until Final Completion, the Construction Manager shall procure and maintain from an insurance provider reasonably acceptable to the Contractor the following insurance coverages (“Construction Manager Insurance”).

1.1
Builders “All Risk” Insurance.  Prior to the commencement of any construction activities and continuing until Substantial Completion, the Construction Manager shall procure and maintain from an insurance provider reasonably acceptable to the Contractor, and keep in force a policy or policies (which shall not be cancellable) of builder's "all risk" insurance with respect to the construction of the Facility written on a commercially recognized policy form, providing coverage for the Equipment and Facility in a minimum amount equal to the "full insurable value" of the Equipment and Facility, including any additional costs which are normally insured under such policy.  For purposes of this Section 1.1, "full insurable value" shall mean the full replacement value of the Equipment and the Facility upon completion of construction of the Facility.  The insurance coverage shall include boiler and machinery insurance on a comprehensive basis including coverage against damage or loss caused by earth movement (including but not limited to earthquake, landslide, subsidence and volcanic eruption), flood and hurricanes, and coverage against damage or loss caused by turbine and machinery accidents and operational and performance testing, commissioning and start-up, with extended coverage, and providing coverage for transit, including ocean marine transit, if applicable, with sublimits sufficient to insure the full replacement value of the property or equipment removed from its site and while located away from its site.  Construction Manager may alternatively arrange coverage for ocean marine shipments under a separate marine cargo policy. All such insurance shall have deductibles that shall not exceed the following: (i) for gas turbines with rated capacities of 50MW or less and steam turbines with rated capacities of 100MW or less, $100,000 per occurrence and (ii) for gas turbines and steam turbines with rated capacities in excess of these capacities, $250,000 per occurrence.  Such insurance shall (i) not include any coinsurance provision; (ii) provide for increased cost of construction and loss to undamaged property as the result of enforcement of building laws; (iii) include costs for removal of debris; (iv) include extended maintenance coverage for a minimum period of twelve (12) months following Substantial Completion; and (v) Include an extension or otherwise provide coverage for physical damage to the Facility including physical damage to assets at the site relating to the phased-in Operational exposures during the construction term pursuant to the activities contemplated in Article 8.3.  The property damage coverage shall not contain an exclusion for freezing, mechanical breakdown, resultant loss or damage caused by faulty workmanship, design or materials.

1.2
Delay in Start Up Coverage. The Construction Manager shall procure and maintain insurance for delay in start up of the Facility beyond the date set for Substantial Completion insuring all fixed expenses including debt service for a period of 12 months for any delay in the operation of the Facility caused by damage or loss to any property covered by the Builder’s Risk insurance policy or policies, including contingent loss as a result of damage or destruction of Key Equipment while in transit (including land or air transit) such policy may have a deductible of not greater than 45 days.  The insurance shall commence and continue concurrent with builder’s risk coverage until Substantial Completion.  The policies shall provide either an agreed amount clause or waiver of coinsurance.   

1.3
Workers' Compensation and Employers' Liability Insurance. Construction Manager shall (i) maintain workers' compensation insurance as required by the law of the jurisdiction where the Work is performed, and (ii) maintain employers' liability insurance with a $2,000,000 minimum limit per accident.

1.4
Commercial General Liability Insurance.  Construction Manager shall procure and carry commercial general liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability and hostile fire liability with a $2,000,000 minimum limit per occurrence and $2,000,000 minimum limit in the aggregate.

1.5
Automobile Liability Insurance.  Construction Manager shall maintain liability insurance against claims for personal injury (including bodily injury and death) and property damage covering all vehicles owned, leased or non-owned and hired by the Owner or Construction Manager, including loading and unloading, with a $1,000,000 minimum limit per occurrence. 

1.6
Excess Liability Insurance.  Construction Manager shall procure and carry excess liability insurance on a claims made or occurrence basis against claims for personal injury (including bodily injury and death) and property damage and applying in excess of the limits of insurance prescribed for the policies required in Section 1.9.  Such insurance shall provide coverage for products-completed operations, blanket contractual, premises/operation, explosion, collapse and underground hazard coverage, broad form property damage, broad form contractual liability, personal injury insurance, independent contractors liability and hostile fire liability with a $8,000,000 minimum limit per occurrence and $8,000,000 minimum limit in the aggregate.

1.7
Permanent Property and Business Interruption Insurance.  Upon Substantial Completion, Construction Manager procure and maintain from an insurance provider reasonably acceptable to Contractor the following insurance coverages:  

i) Physical Damage Insurance.  Prior to or upon the date of Substantial Completion, Construction Manager shall procure and maintain physical damage insurance for the Facility.  Such policy or policies of property damage insurance shall apply on an "all-risk basis", including boiler and machinery insurance on a comprehensive basis including coverage against damage or loss caused by earth movement (including but not limited to earthquake, landslide, subsidence and volcanic eruption) and flood, and providing coverage for (1) the Facility in a minimum amount equal to the "full insurable value" of the Facility, and (2) transit with sublimits sufficient to insure the full replacement value of the property or equipment in the course of transit and while in temporary storage awaiting transit to the jobsite.  For purposes of this Section 2.7(f), "full insurable value" shall mean the full replacement value of such Facility.  All such insurance shall have deductible amounts and sublimits which are normal and customary for similar facilities and commercially reasonable for the risk insured.  Such insurance shall (i) not include any coinsurance provision and (ii) provide for increased cost of construction and loss to undamaged property as the result of enforcement of building laws.  The property damage coverage shall not contain an exclusion for freezing, mechanical breakdown, resultant loss or damage caused by faulty workmanship, design or materials.  In the event the property insurance and the boiler and machinery insurance are insured under separate policies, each policy will be endorsed to contain a joint loss agreement.   

ii) Business Interruption Insurance.  Concurrent with the inception of the permanent property insurance for the Facility, Construction Manager shall maintain business interruption insurance insuring all fixed expenses including debt service for a period of twelve (12) months insuring all fixed expenses including debt service for a period of 12 months for interruption in the operation of the Facility caused by damage or loss to any property covered by the permanent property insurance policy or policies policy or policies.  The maximum deductible shall be no greater than ninety (90) days per occurrence.  Such policy or policies of insurance shall not contain any coinsurance clause or include a waiver of such clause.


2.0 Owner/Construction Manager Policies

2.1
The insurance policies required to be maintained pursuant to this Exhibit H‑2 shall contain the following provisions:

i) Insured Parties. The policy(ies) required in Sections 1.1 and 1.2 shall include Owner, Construction Manager and Lender as named insureds and loss payees, and include a standard form mortgagee endorsement in favor of Lender.  The policy(ies) required in Section 1.1 shall include Contractor and all subcontractors as additional insured parties and loss payees to the extent of their respective interest in the Work. 

ii) Waiver of Subrogation.  The policy(ies) required in Sections 1.2, 1.3, 1.4, 1.5, 1.6 and 1.7 shall include a waiver of subrogation in favor of Contractor and its Subcontractors, their respective agents, officers and employees which does not extend beyond the time necessary for Contractor to fulfil its warranty obligations under Article 12.

iii) Primary Insurance. 
The policies of insurance required in Sections 1.1, 1.2 and 1.7 of this Exhibit H‑2 shall be endorsed to apply as primary insurance and not excess to or on a contributing basis with any insurance or self-insurance maintained by the Contractor or Subcontractors.

2.2
Responsibility for Deductible Amounts. Prior to Substantial Completion, the party at Risk of Loss pursuant to Article 8.2 shall bear the responsibility for deductible amounts under the policy(ies) of insurance required in Sections 1.1 and 1.2.  After Substantial Completion, to the extent Contractor shall continue to perform Work on Punchlist Items or on warranty claims and then only to the extent that loss of or damage to the Facility is caused by the fault or negligence of Contractor, any of its Subcontractors or any Person acting under the direction and control of Contractor or any Subcontractor, then Contractor shall remain responsible, in connection with the performance of such Work for deductible amounts up to $100,000 under the policy(ies) of insurance required in Section 1.7(i).  The Construction Manager shall be solely responsible for deductible amounts under the policy(ies) of insurance required in Section 1.7(ii).

EXHIBIT I SITE LOCATION MAP 

See page 3 of 6 of Exhibit C of the Power Purchase Agreement.

EXHIBIT J-1 SUBSTANTIAL COMPLETION CERTIFICATE

CERTIFICATE OF SUBSTANTIAL COMPLETION

Date: _______________

To: Enron North America Corp.

Ref: Certificate of Substantial Completion - Engineering, Procurement and Construction Contract (the “Agreement”) by and between Enron North America Corp. (“Construction Manager”) and Enron Engineering & Construction Company (“Contractor”)


Contractor, by and through the undersigned officer, duly authorized to represent Contractor and execute and deliver this certificate (“Certificate”) to Construction Manager, certifies to Construction Manager as of the date hereof that the following are true and correct:

1. the Facility is substantially complete in accordance with the Scope of Work, the Specifications and all applicable Governmental Authorizations and permits, and can be safely operated for its specified purpose;

2. all Work required to be furnished by Contractor for the Facility is substantially complete and all Equipment has been delivered to the Site and properly incorporated into the Facility, except for Punchlist Items;

3. the Performance Tests have been successfully completed and a certificate of the results has been received by Construction Manager;

4. Contractor is current in paying all Delay Liquidated Damages;

5. the Punchlist has been received by Construction Manager;

6. Contractor has sufficiently completed the Facility so that it is capable of commercial operation;

7.  the Facility has met all of the Specific Performance Guarantees;

8. The Facility has (i) met all of the Performance Guarantees; (ii) the Facility has met the Specific Performance Guarantees but not the Performance Guarantees, and Contractor has paid all Performance Liquidated Damages and notified Construction Manager that it will not exercise its rights to retest and improve performance levels under Section 13.6; or (iii) the Facility has met the Specific Performance Guarantees but not the Performance Guarantees, and Contractor has paid all Performance Liquidated Damages and notified Construction Manager that it will exercise its rights to retest and improve performance levels under Section 13.6; and

9. Mechanical Completion has been achieved. 


Capitalized terms not otherwise defined in this Certificate shall have the meaning give them in the Agreement.





Executed on the day set forth in the first paragraph of this Certificate.

ENRON ENGINEERING & CONSTRUCTION COMPANY
By: 


Name: 


Title: 


EXHIBIT J-2 FINAL COMPLETION CERTIFICATE

CERTIFICATE OF FINAL COMPLETION

Date: _______________

To: Enron North America Corp.

Ref: Certificate of Final Completion - Engineering, Procurement and Construction Contract (the "Agreement") by and between Enron North America Corp. ("Construction Manager") and Enron Engineering & Construction Company ("Contractor")


Contractor, by and through the undersigned officer, duly authorized to represent Contractor and execute and deliver this certificate (this "Certificate") to Construction Manager, provides this Certificate to Construction Manager under the Agreement. Capitalized terms used herein not otherwise defined shall have the meaning given such terms in the Agreement. Contractor hereby certifies to Construction Manager as of the date hereof that the following are true and correct:


(1)
Substantial Completion of the Facility has been achieved and all Punchlist Items have been completed in accordance with the Agreement;


(2)
Contractor's obligations under Sections 3.7 and Article 10 have been completed;


(3)
Contractor has provided and caused the Subcontractors to provide the releases and waivers required pursuant to Sections 7.25 and 11.3; and


(4)
Contractor has met all its obligations under the Agreement, other than warranty obligations under Article 12 and any other obligations that survive the termination of the Agreement, and are by their express terms not to be performed until after Final Completion.


Executed on the date set forth above.

ENRON ENGINEERING & CONSTRUCTION COMPANY
By: 


Name: 


Title: 

EXHIBIT J-3 PARTIAL COMPLETION BY UNIT

CERTIFICATE OF PARTIAL COMPLETION BY UNIT

Date: _______________

To: Enron North America Corp.

Ref: Certificate of Final Completion - Engineering, Procurement and Construction Contract (the "Agreement") by and between Enron North America Corp. ("Construction Manager") and Enron Engineering & Construction Company ("Contractor")


Contractor, by and through the undersigned officer, duly authorized to represent Contractor and execute and deliver this certificate (this "Certificate") to Construction Manager, provides this Certificate to Construction Manager under the Agreement. Capitalized terms used herein not otherwise defined shall have the meaning given such terms in the Agreement. Contractor hereby certifies to Construction Manager as of the date hereof that the following are true and correct:

(1) the Unit has been connected to the grid and is available for the delivery of capacity and energy under local manual control prior to Substantial Completion;

(2) the Unit is substantially complete in accordance with the Scope of Work, the Specifications and all applicable Governmental Authorizations (except that Contractor makes no certification with regard to compliance with the air permit as the Emissions Test has not been conducted) and permits, and the Unit can be safely operated for its intended purpose;

(3) the Performance Tests applicable to the Unit have been successfully completed, the Unit has met all of the Unit Specific Guarantees and a certificate of the results has been received by Construction Manager; 

(4) Construction Manager’s operations personnel have received the training necessary to and are capable of conducting safe commercial operation of the Unit and all drawings, manuals and other documents necessary for such commercial operation have been delivered to Construction Manager; and

(5) Contractor can safely perform and complete the Work and achieve Substantial Completion of the Facility without interrupting the safe commercial operation (other than intermittent interruption required to allow Contractor to use or interrupt support and safety systems as necessary for the start up, commissioning, and testing of the subsequent Units) by Construction Manager or operation personnel.

Executed on the date set forth above.

ENRON ENGINEERING & CONSTRUCTION COMPANY

By: 


Name: 


Title: 

EXHIBIT K  GOVERNMENT APPROVALS

Pursuant to Section 4.5 and Section 3.5 respectively Construction Manager and Contractor shall obtain the Governmental Authorizations as allocated below. 

A.
Governmental Authorizations to be obtained by Construction Manager

Construction Manager shall apply for and obtain, at its cost, with the reasonable support of Contractor, the following Governmental Authorizations:

1. Construction Permit No. 00EP0488, approved October 31, 2000, issued by Colorado Department of Public Health and Environment Air Pollution Control Division.

2. Construction Permit No. 00EP0488 Modification-1, approved December 13, 2000, issued by Colorado Department of Public Health and Environment Air Pollution Control Division.

3. Acid Rain Phase II, applied for January 4, 2001, issued by the Colorado Department of Public Health and Environment Air Pollution Control Division.  

4. Rezoning approval, issued December 14, 2000 by El Paso County Board of County Commissioners (rezones the property from Rural Residential (RR-3) to Planned Heavy Industrial (PHID)).

5. Use Subject to Special Review, issued December 14, 2000 by El Paso County Board of County Commissioners (allows for the construction of a gas-fired electrical generation facility on the PHID property).

6. Colorado Discharge Permit – Stormwater Certification No. COR-033541, issued December 7, 2000 by the Colorado Department of Public Health and Environment, Water Quality Division.

7. Erosion Control and Construction Activity Management Plan, approved December 7, 2000 by the El Paso County Engineer.

8. Grading, Plan, Sections and Details, approved December 7, 2000 by the El Paso County Engineer.

Notwithstanding any other provisions within the Agreement, in the event that (i) the issued Acid Rain Phase II Governmental Authorization deviates from the application, or (ii) one or more additional Construction Manager Governmental Authorizations are obtained and the requirement of such are more stringent that the Scope of Work, or adversely impact Contractor’s ability to perform the Work then Contractor shall be eligible for a Change Order pursuant to Article 6.

B.
Governmental Authorizations to be obtained by Contractor


Contractor shall apply for and obtain, at its costs, with the reasonable support of Construction Manager, the following Governmental Authorizations:

1. Building Permit (issued by[--*-----])

2. Septic Permit (issued by[---*----])

3. Fugitive Dust Permit (issued by[---*----])

4. Temporary Facility Permit (issued by[---*----])

5. Plot Plan Review (issued by[----*---])

* Names of agencies to be provided later.

EXHIBIT L KEY SUBCONTRACTORS

Contractor has informed Construction Manager that of the Effective Date, Contractor does not anticipate contracting with a non-Affiliate Subcontractor under Subcontracts that are to be categorized as a Key Subcontracts.  Therefore there are no Key Subcontracts requiring Construction Manager prior approval of potential Subcontractors as of the Effective Date.

EXHIBIT M CONSTRUCTION MANAGER SCOPE OF SUPPLY FOR UTILITIES AND INTERCONNECTIONS

1.0
Public Affairs

Construction Manager is responsible for all public affairs and community relations activities related to the project and construction of the Facility. Contractor shall support Construction Manager by providing information and documents reasonably requested by Construction Manager and documents which are normally prepared ( and not earlier than when normally prepared) by Contractor in the course of designing, procuring and constructing a power plant comparable to the Facility.

2.0
Electrical Power for Start-up, Commissioning and Performance Testing

By not later than May 1, 2001 Construction Manager shall provide or cause to be provided uninterrupted availability of electricity from the grid for the purposes of start-up, commissioning, and Performance Testing of the Facility. The provision of and use of such start-up and Performance Test electricity shall be at no cost to Contractor.

The parameters of such commissioning, start-up, and Performance Test electrical power shall be compatible with the requirements of the Facility.  
3.0
Construction Communications 
Construction Manager shall use commercially reasonable efforts to provide to Contractor ten (10) telephone lines (at least two (2) of which will be data compatible) at the Site by not later than May 1, 2001, and the extent Contractor incurs reasonable costs in providing communications for its use from Notice to Proceed until Construction Manager causes such lines to be available Construction Manager will reimburse Contractor for 50% of Contractor incremental costs above what Contractor would have incurred had such lines been available upon Notice to Proceed. 

Contractor shall either directly pay the applicable telephone company or reimburse Owner for the monthly service charges and other usage charges of incurred by Contractor for telephone lines and service. 

4.0
Communications Interface

Construction Manager will cause communications lines consistent with the requirements of the PSCO Interconnection Agreement by no later than July 1, 2001.

5.0
Export Electricity
Owner shall cause PSCO to commence accepting electrical output from the Facility by not later than 22 May 2001 and subsequently in quantities and at times as required by Contractor consistent with the Project Schedule.

6.0
Supply of Fuel
Construction Manager will deliver or cause to be delivered to the appropriate terminal point (as described in the Specification) gas by no later than April 2, 2001 the necessary amounts of gas during the start-up, commissioning and Performance Testing of the Facility.  The gas shall meet the requirements of the respective fuel specifications set out in Scope of Work.  Construction Manager shall bear the cost of all gas consumed during start-up, commissioning and Performance Testing.

7.0
Construction Water
Construction Manager will provide the Contractor with a supply of raw water at the Site commencing at the Notice to Proceed Effective Date at a rate up to 120,000 gallons per day, and Contractor is responsible for the cost of consumption used for construction activities (at commercially reasonable rates) (except that consumption for storage tank filling and operation of the Units during operation of the Unit and Facility.)

8.0 
Service Water Pipeline
Construction Manager shall make available service water connection by no later than March 1, 2001 at a rate of 650 gpm consistent with the quality requirements set out in the Scope of Work, provided that Contractor is responsible for the cost of consumption.

9.0 
Process Waste Water

Construction Manager to dispose of process water commencing by no later April 2, 2001.

10.0
Use of Equipment

Making, to the extent acquired by Construction Manager and available, permanent Equipment testing and laboratory equipment tools, machinery, maintenance shop equipment, consumables, tools, vehicles (trucks, mobile cranes, loaders, forklifts, and other rolling stock), and Construction Manger or operator procured spare parts available to the Contractor for use during start-up, testing and performance of warranty work pursuant to Article 12 of the Agreement.  Contractor will promptly return or replace (if damaged beyond repair) all such equipment and materials in substantially the same condition as they were received by the Contractor and shall replace all consumables and spare parts used.

11.0
Use of Data
Construction Manager shall use reasonable efforts to obtain for Contractor the right to use the following historical, current and pending data:

Survey data

Geotechnical data

Geo-physics/ground-penetrating radar data

Soils report data

12.0
Easement for Parking

Construction Manager shall provide an easement in favor of Contractor for construction parking adjacent to the Site.

13.0
Security

Contractor shall provide security for the Site from the Notice to Proceed Effective Date until Substantial Completion.  Construction Manager shall provide security for the Site after Substantial Completion.  The Contractor shall remain responsible for its own security needs and security of the Contractor's and Subcontractors' laydown areas off the Site until it vacates such areas.

EXHIBIT N NOT USED

EXHIBIT O OPERATING AND MAINTENANCE TRAINING

1.1 Contractor shall conduct the following training at Contractor's own expense:

(a) Fundamental plant specific training prior to start-up and commissioning intended to familiarize qualified, experienced operators with the new Facility.

(b) Detailed hands on training on-Site during the start-up and commissioning as described in paragraph 1.6 below; and

(c) Vendor orientation training on the combustion turbines and other key Facility and Equipment systems for Owners operators prior to start-up and commissioning, as purchased with the Equipment.

As follows:

I. One (1) on site training course on plant design and overall operation, maintenance, and safety concerns, duration of each course to be five (5) consecutive working days, to be performed prior to commissioning, testing and reliability runs, for a maximum of fifteen (15) participants.

II. Contractor shall provide hands-on, on-the-job training (“OJT”), for the plant staff during actual Equipment start up and commissioning. OJT training shall be an additional job requirement of Contractor's personnel who perform the commissioning. The overall purpose of Contractor's OJT training provided by the proposal will be to ensure that the permanent Facility operating staff is thoroughly familiar with the steps of the start up, normal operation, routine shutdown and emergency shutdown of all Equipment in their respective area of responsibility. Duration: During the period of start up and commissioning. Number of participants: Fifteen (15). Location: On site. The checklist for participation is to be controlled by the Facility / Plant Manager.

1.2 Operator Qualifications

Construction Manager shall designate an operation and maintenance contractor or Owner's personnel who shall be responsible for the operation of the plant after certification of Substantial Completion. For avoidance of doubt, Construction Manager and operation and maintenance contractor shall be responsible for the following:

(a) Selecting operators with sufficient qualifications and training such that they can safely operate similar Equipment prior to attending Contractor's training; and

(b) Conducting any general Equipment training and providing translators.

1.3 Contractor shall provide the following as part of the training program to be provided by Contractor:

(a) All training materials will be provided in English including drawings along with various vendor documentation.

(b) All travel costs and temporary expenses (lodging, meals, etc) for instructors and training personnel shall be at the Contractor's expense.

(c) All hand out training aids; manuals and materials will become the property of Construction Manager after completion of the training program.

(d) Contractor shall prepare training records on each individual documenting the successful completion of each course of instruction.

(e) Instruction shall include knowledge of the normal operating parameters for each piece of equipment as well as knowledge of how to avoid conditions that might cause equipment damage or unsafe conditions.

(f) Contractor shall prepare schedule by week that includes the estimated duration for each of the following training program activities: development/initial preparation of the training program; review period by manager; final preparation of lesson plans, training materials and manuals; and conduct of the training program at the site. Contractor shall provide the following information on each course of instruction:

1. Course Title / Subject

2. Attendees: Operators, Mechanics, I&E technicians, etc.

3. Course outlines (short description)

4. Course duration (hours or days)

1.4 Training Manuals

The content and extent of the training manuals shall be sufficient to permit the conduct of the training to be performed on Site, to enable Construction Manager's personnel to operate the Facility and undertake all necessary maintenance of the Facility. Part of this training will be performed as OJT training. Fifteen (15) sets of training manuals are to be provided twenty one (21) days prior to the start of training.

1.5
All training shall be conducted in the English language by Contractor without the use of translators.

EXHIBIT P NOT USED

EXHIBIT Q NOT USED

EXHIBIT R-1  CONTENTS OF JOB BOOKS

Job Books shall include the following:

1.
Engineering Design:

Process Flow diagrams

P & IDs

Plot Plan

Equipment Location Plan

Underground Piping Plans

Electrical One-line Diagrams

Cable and Raceway Schedule*

Connection Report/Loop Diagrams*

Relief Valve List

Drawing Index

Reference Index

Survey Bench Marks

Line List

Equipment Data Sheets

Equipment List

Instrument List

* This information will not be provided in Job Book format; it will be provided in form and format available as a result of the design and construction process.

2.
Purchasing and Vendor Supplied Information:

One copy of all purchase orders of major Equipment (non-priced) with addenda.  Vendor information for Equipment purchased including:

Perform curves

P & IDs

Piping and electrical detail drawings where applicable

Recommendations for spare parts

Vendor operating and maintenance information/manuals

Material and fabrication certification as applicable

Installation instructions

Guaranty information

Line List

Project Equipment and Purchase Specifications

3.
One copy of record drawings (as-built or field-annotated, “red-lined,” issued for construction drawings) containing the following information:

Underground utilities, piping and foundations

P & IDs

PFDs

Plot Plan

Elementary Electrical Drawings

4.
Where any of the above information is reasonably available on electronic media Contractor shall provide a copy of the electronic file to the Construction Manager.

EXHIBIT R-2 DOCUMENTS FOR OWNER REVIEW

Contractor shall submit the following documents to Construction Manager in accordance with the provisions of Section 3.3 of the Agreement.  

Project Execution Plan Summary

Quality Control Inspection Plan

Site Drainage Plan   

Plans and Designs for Electrical Switchyard Interconnection Diagrams

General Arrangement, Plans, and Elevations of major civil, mechanical electrical control, pipework, cabling systems

Facility Heat Balance

Piping & Instrument Drawings for major systems 

Electrical Single Line Diagrams

Water Balance Diagram

Waste Effluent System Diagrams

.

EXHIBIT S  KEY PERSONNEL

Project Manager      


Ken Reynolds

(425) 415-3106
Bothell

Project Engineering Manager

Rich Nilan

(720) 529-3640 Denver

Site Construction Manager  

Mike White

(206) 849-7211 Site

EXHIBIT T  PARENT COMPANY GUARANTEE

PARENT COMPANY GUARANTY
This Guaranty Agreement (the "Guaranty"), dated and effective as of ________, 2001 is made and entered into by Enron Corp., an Oregon corporation ("Guarantor") in favor of Enron North America Corp. ("ENA"), the Construction Manager, for Fountain Valley Power, L.L.C. (ENA together with its successors and assigns, “Counterparty”).

WHEREAS, Counterparty has agreed to enter into an Engineering, Procurement and Construction Agreement, dated January 19, 2001 for the construction of the Fountain Valley Power Project (the “Agreement”) with Enron Engineering & Construction Company, a Delaware corporation (the “Company"), a subsidiary of Guarantor.  Guarantor will directly or indirectly benefit from the transactions to be entered into between the Company and Counterparty.

NOW THEREFORE, in consideration of Counterparty entering into the Agreement, Guarantor hereby covenants and agrees as follows:


1.
DEFINITIONS.
Unless otherwise defined herein, capitalized terms used in this Guaranty shall have the same meanings as set forth in the Agreement.

2.
GUARANTY.



(a)
Guarantor hereby absolutely, irrevocably and unconditionally guarantees the due and punctual payment and performance (and in the case of performance, to cause the performance through Guarantor’s payment to another party to perform the Company’s performance obligations) of all the obligations and liabilities of the Company to Counterparty in connection with and to the extent provided for in the Agreement (the “Obligations”).  If for any reason the Company shall fail duly and punctually to pay the Obligations owed by it under the Agreement (including, without limitation, liquidated damages), then Guarantor shall promptly pay such obligation upon Guarantor’s receipt of Counterparty’s Demand, as hereinafter defined.  This guaranty is an absolute, unconditional, continuing guaranty of payment and is in no way conditioned upon whether Counterparty has made any attempt to require payment by the Company before making demand under this Guaranty.  This is a guaranty of payment rather than a guaranty of collection.


Guarantor’s liability hereunder shall be and is specifically limited to payments expressly required to be made under the Agreement (even if such payments are deemed to be damages) and, except to the extent specifically provided in the Agreement, in no event shall Guarantor be subject hereunder to consequential, exemplary, equitable loss of profits, punitive, tort, or any other damages or costs.

The aggregate amount covered by this Guaranty shall not exceed one hundred thirty-seven million U. S. Dollars( $137,000,000.00), provided however, that such aggregate amount shall be adjusted to reflect any adjustment to the Contract Price as the result of a Change Order made pursuant to Section 6.1 of the Agreement.

(b)
This Guaranty shall be binding upon and enforceable against Guarantor without regard to the genuineness, regularity, validity or enforceability of the Agreement or of any term thereof or lack of power or authority of the Company to enter into any such agreement.  This Guaranty shall be binding upon and enforceable against Guarantor as to the Agreement, including any change, amendment or modification to the Agreement, whether or not notice thereof is given to Guarantor.  

(c) If the Agreement or the Company's obligations thereunder are terminated as a result of the rejection or disaffirmance thereof by any trustee, receiver or liquidating agency of the Company, or for any property of the Company, in any assignment for the benefit of creditors or any bankruptcy, insolvency, reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar proceeding, Guarantor's obligations hereunder shall continue to the same extent as if the Agreement or the obligations thereunder, as the case may be, had not been so rejected or disaffirmed.  

(d) The obligations of Guarantor hereunder shall not be subject to any counterclaim, setoff, deduction, abatement or defense based upon any claim Guarantor or the Company may have against Counterparty, except as such rights may be available under the Agreement including, without limitation, rights based on the excused nonperformance by the Company and rights based on the failure to perform by Counterparty under the Agreement.


(e)
With respect to the unconditional obligations of Guarantor hereunder, Guarantor unconditionally waives: (i) all notices which may be required by statute, rule or law or otherwise to preserve any rights against Guarantor hereunder; (ii) any requirement for the enforcement, assertion or exercise of any right, remedy, power or privilege under or in respect of the Agreement; and (iii) any requirement that the Company be joined as a party to any proceedings for the enforcement of any provision of this Guaranty.  Guarantor hereby agrees not to assert or enforce any right of contribution, reimbursement, indemnity, subrogation or any other right to payment from the Company as a result of Guarantor's performance of its obligations pursuant to this Guaranty until all Obligations are paid in full.


(f)
The obligations of Guarantor set forth herein constitute the full recourse obligations of Guarantor enforceable against it to the full extent of all its assets and properties, subject to the indemnities, limitations, releases and waivers of liability in favor of the Company and Guarantor contained in the Agreement.


(g)
Notwithstanding any other provision in this Guaranty to the contrary, this Guaranty shall be terminated on the first date after the date hereof on which (i) the Company is no longer a subsidiary of the Guarantor and (ii) the Company shall have provided to Counterparty a replacement guaranty substantially in the form of this Guaranty from either the then parent company of the Company or another party acceptable to Counterparty.  


3.
DEMANDS AND NOTICE.  If the Company fails or refuses to pay any Obligations as required by the Agreement and the Counterparty makes a demand upon Guarantor in writing reasonably and briefly specifying in what manner and what amount the Company has failed to pay pursuant to the Agreement (hereinafter referred to as a "Demand"), then Guarantor shall pay such Demand within five (5) business days.  A single written Demand shall be effective as to any specific default during the continuance of such default, until the Company or Guarantor has cured such default, and additional written demands concerning such default shall not be required until such default is cured.

4.
REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that:

(a)
It is a corporation duly organized, validly existing and in good standing under the laws of the State of Oregon and has the full corporate power, authority and legal right to execute, deliver and perform its obligations under this Guaranty;

(b)
No authorization, approval, consent or order of, or registration or filing with, any court or other governmental body having jurisdiction over Guarantor is required on the part of Guarantor for the execution and delivery of this Guaranty; 

(c)
This Guaranty, when executed and delivered, will constitute a valid and legally binding agreement of Guarantor, except as the enforceability of this Guaranty may be limited by the effect of any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting creditors’ rights generally and by general principles of equity as they apply to the Guarantor; and 

(d)
The execution and delivery of, and performance by Guarantor of its obligations under, this Guaranty will not (i) result in a violation of, or be in conflict with, or constitute a default or an event which would with notice or lapse of time or both become a default under, any provision of the amended and restated articles of incorporation or by-laws of Guarantor, or any material (“material” for purposes of this representation meaning creating a liability of $100,000,000 or more) agreement or other instrument to which Guarantor is a party or by which it or its property is bound, in any way that would materially and adversely affect Guarantor's property or business or its ability to perform its obligations under this Guaranty, (ii) result in the creation of any lien upon any property of Guarantor, or (iii) result in a violation of any statute, rule or regulation, judgment, order, decree or award of any court, arbitrator or governmental or public instrumentality binding upon Guarantor or its property.

5.
AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be amended, modified, altered, waived or supplemented except in a writing signed by Guarantor and Counterparty.

6.
WAIVERS.  Guarantor hereby unconditionally waives (a) notice of acceptance of this Guaranty; (b) presentment and demand concerning the liabilities of Guarantor, except as provided in Section 3 hereof; (c) any right to require that any action or proceeding be brought against the Company or any other person; and (d) any requirement that Counterparty seek enforcement of any performance against the Company or any other person prior to any action against Guarantor under the terms hereof.

Except as to applicable statutes of limitation, no delay of Counterparty in the exercise of, or failure to exercise, any rights hereunder shall operate as a waiver of such rights, a waiver of any other rights or a release of Guarantor from any obligations hereunder.

Guarantor consents to the renewal, compromise, extension, acceleration or other changes in the time of payment of or other changes or modifications to the terms of the Agreement.


7.
CONSENT TO ASSIGNMENT.
Counterparty shall be entitled to assign this Guaranty to any lender or lenders (or their agent or other representative) to Counterparty as collateral security for its obligations to such lender or lenders.  In the case of such assignment, and upon receipt of notice thereof by the Guarantor, such lender or lenders (or their agent or other representative) shall be entitled to exercise all rights of Counterparty under this Guaranty in the place and stead of Counterparty. If requested by a lender, Guarantor shall execute and deliver a written Consent and Agreement with lenders confirming its consent, which shall include terms reasonable and customary in project finance transactions.   

8.
EXPENSES.
Guarantor agrees to pay to Counterparty on demand all reasonable costs and expenses (including, without limitation, attorneys’ fees) in any way relating to the enforcement or protection of the rights of the Counterparty hereunder should Guarantor be required to pay under this Guaranty. 

9.
SUBROGATION.
Guarantor will not exercise any rights which it may have by way of subrogation until all the Obligations to Counterparty shall have been paid in full. 

10.
NOTICE.  Any Demand, notice, request, instruction, correspondence or other document to be given hereunder by any party to another (herein collectively called "Notice") shall be in writing and delivered personally or mailed by certified mail, postage prepaid and return receipt requested, or by telegram or telecopier, as follows:

To Counterparty:
Enron North America Corp.
To Guarantor:
Enron Corp.


1400 Smith Street

1400 Smith Street


Houston, Texas 77002

Houston, Texas 77002


Attn: _______________

Attn.: Enron Global Finance Legal


Fax No.:_____________

Fax No.:  713-853-9252 

Notice given by personal delivery or mail shall be effective upon actual receipt. Notice given by telegram or telecopier shall be effective upon actual receipt if received during the recipient's normal business hours, or at the beginning of the recipient's next business day after receipt if not received during the recipient's normal business hours.  All Notices by telegram or telecopier shall be confirmed promptly after transmission in writing by certified mail or personal delivery.  Any party may change any address to which Notice is to be given to it by giving notice as provided above of such change of address.

10.
MISCELLANEOUS.  

(a)
THIS GUARANTY SHALL IN ALL RESPECTS BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK (OTHER THAN ITS LAWS GOVERNING CHOICE OF LAW).  

(b)
This Guaranty shall be binding upon Guarantor, its successors and assigns, and shall inure to the benefit of and be enforceable by Counterparty and its successors and assigns. 


(c)
The Guaranty embodies the entire agreement and understanding between Guarantor and Counterparty and supersedes all prior agreements and understandings relating to the subject matter hereof.


(d)
All agreements, representations and warranties contained herein or made in writing by or on behalf of Guarantor in connection with the transactions contemplated hereby shall survive the execution and delivery of this Guaranty.


(e)
If any provision of this Guaranty or any application thereof shall be invalid or unenforceable, the remainder of this Guaranty and any other application of such provision shall not be affected thereby.


(f)
Nothing in this Guaranty or any other document referred to herein is intended to waive any rights not specifically waived in said documents nor is intended to enlarge or modify the obligations or duties of Counterparty.


(g)
The headings in this Guaranty are for purposes of reference only, and shall not affect the meaning hereof.


(h)
This Guaranty may be executed in any number of counterparts, each of which when so executed shall be deemed an original, fully enforceable counterpart, but all of which together shall constitute one instrument.


IN WITNESS WHEREOF, Guarantor has executed this Guaranty on ___________, but it is effective as of the date first above written.

ENRON CORP.
By:



Name:

Title:


EXHIBIT U LIST OF OWNER SUPPLIED EQUIPMENT AND EQUIPMENT VENDOR CONTRACTS


The following are Equipment Vendor Contracts to which the Owner is a party by virtue of assignment.

1. Agreement by and between E-Next Generation LLC, acting through its agent Enron North America Corp., and GE Packaged Power, Inc. for the purchase of four LM 6000 enhanced Sprint gas turbine generator sets dated as of January 3, 2001, as assigned to Owner on January 19, 2001 (the "Turbine Contract").  

The following LM 6000 turbines having, in the case of completed sets, the following Unit Serial Numbers or, in the case of uncompleted sets, the following turbine unit numbers, together with all other equipment related thereto or referenced in the Turbine Contract:

Unit Serial Number 309101

Unit Serial Number 309123

Unit Serial Number 309420

Unit Serial Number 309505

Unit Serial Number 309573

Unit Serial Number 309601

Aggregate Price: $86,464,250

2. Agreement by and between E-Next Generation LLC, acting through its agent Enron North America Corp., and ABB Power T&D Company for the purchase of power transformer packages dated as of January 3, 2001, as assigned to Owner on January 19, 2001 (the “ABB Equipment Contract”).

The following three (3) power transformer packages having the following unit numbers, together with all other equipment related thereto or referenced in the ABB Equipment Contract:

LNL 9517-1

LNL 9517-2

LNL 9517-3

Aggregate Price: $2,358,000

3. Purchase Order No. FR04980011, awarded on December 5, 2000 and as executed on December 8, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Custom Instrumentation Services Corporation, for the Continuous Emissions Monitoring System and the Continuous Emissions Monitoring System referred to therein, as assigned to Owner on January 19, 2001.

Aggregate Price: $373,680

4.
Purchase Order No. FR04980010, awarded on December 7, 2000 and as executed on December 7, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Gas Packagers, Inc., for the Fuel Gas Booster Package and the Fuel Gas Booster Package referred to therein, as assigned to Owner on January 19, 2001.

Aggregate Price: $1,093,155

5.
Purchase Order No. FR04980009, awarded on November 29, 2000 and as executed on December 11, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Powell Electric Manufacturing Company, for the 15kV Medium Voltage Switchgear and the 15kV Medium Voltage Switchgear referred to therein, as assigned to Owner on January 19, 2001. 

Aggregate Price: $383,450

6.
Purchase Order No. FR04980008, awarded on November 20, 2000 and as executed on December 8, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Cooper Power Systems, for Auxiliary Transformers and the Auxiliary Transformers referred to therein, as assigned to Owner on January 19, 2001. 

Aggregate Price: $251,460

7.
Purchase Order No. FR04980006, awarded on November 21, 2000 and as executed on December 1, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Great Southwestern Construction, Inc., for the Switchyard Equipment and the Switchyard Equipment referred to therein, as assigned to Owner on January 19, 2001. 

Aggregate Price: $1,163,026

8.
Purchase Order No. FR04980012, awarded on December 7, 2000 and as executed on December 11, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Powell Electric Manufacturing Company, for the Power Control Building and the Power Control Building referred to therein, as assigned to Owner on January 19, 2001.

Aggregate Price: $985,279

9.
General Services Agreement, dated as of December 1, 2000, between Westdeutsche Landesbank Girozentrale, New York Branch, acting through its agent Enron North America Corp., and Lonestar Transportation, Inc., for the Transportation of GTG Sets, as assigned to Owner on January 19, 2001. 

Aggregate Price: $878,948

10.
Purchase Order No. FR04980013, awarded on December 21, 2000, and executed on December 29, 2000, 12/29/00, between E-Next Generation LLC, acting through its agent Enron North America Corp., and Tisdale Company, Inc. for Centrifugal Chillers, as assigned to Owner on January 19, 2001.

Aggregate Price: $1,722,045

11.
Purchase Order No FR04980016, awarded on December 12, 2000, and executed on December 27, 2000, between E-Next Generation LLC, acting through its agent Enron North America Corp., and Thermodyne Co. for Fire Protection Pumps and Accessories, as assigned to Owner on January 19, 2001
Aggregate Price: $40,480

12.
Purchase Order No FR04980014, awarded on December 21, 2000, and executed on January 12, 2001 between E-Next Generation LLC, acting through its agent Enron North America Corp., and ABB Automation Inc for Plant Control System, as assigned to Owner on January 19, 2001.
Aggregate Price: $448,195

EXHIBIT V ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (the “Agreement”) is entered into as of January 19, 2001 by and between Fountain Valley Power, L.L.C. (“Owner”), Enron North America Corp. ("Construction Manager"), and Enron Engineering and Construction Company (“Contractor”) in the following factual context:

A.
Contractor and Construction Manager have entered into an Engineering, Procurement and Construction Contract dated January 19, 2001 (the “EPC Contract”) under which Construction Manager has engaged Contractor to design, engineer, procure, construct, startup, test and commission a 240 MW natural gas fueled, simple cycle peaker power plant and certain related facilities to be located at Midway, Colorado (the “Facility”).  Unless otherwise specified, terms used in this Agreement without definition shall have the meanings specified in the EPC Contract.

B.
Part of the Equipment for the Facility includes Owner Supplied Equipment to be provided by Equipment Vendors under the Equipment Vendor Contracts.

C.
E-Next Generation LLC, acting through Construction Manager, as its agent, has executed or been assigned each of the Equipment Vendor Contracts with the Equipment Vendors and has assigned each of the Equipment Vendor Contracts to Owner.

D.
Construction Manager, Owner and Contractor now desire that Owner assign certain of Owner’s rights, and that Contractor assume certain of Owner’s obligations, under the Equipment Vendor Contracts.

NOW, THEREFORE, the parties agree as follows:

1.
Definitions.  As used in this Agreement:  

(i) “Purchaser” and “Agent” shall have the meanings specified in the Equipment Vendor Contracts;

(ii) “Assigned Rights” means all of the rights of the “Purchaser” and “Agent” under the Equipment Vendor Contracts, excepting only the “Excluded Rights”; 

(iii) “Excluded Rights” means any and all (a) title or rights to title to any of the Owner Supplied Equipment which may at any time vest in the Purchaser or Agent under the Equipment Vendor Contracts, (b) rights to possession of the Owner Supplied Equipment which may at any time vest in the Purchaser or Agent under the Equipment Vendor Contracts, provided that for as long as the EPC Contract has not been terminated pursuant to Article 16 thereof, Contractor shall have the right to possess and use the Owner Supplied Equipment in the construction of the Facility under the EPC Contract (c) right to change the facility where any of the Owner Supplied Equipment is to be installed, or to store any of the Owner Supplied Equipment, provided that for as long as the EPC Contract has not been terminated pursuant to Article 16 thereof, Contractor shall have the right to possess and use the Owner Supplied Equipment in the construction of the Facility under the EPC Contact; and (d) the reversion of all Assigned Rights and Assumed Obligations to Owner immediately and without notice, demand or other action of Owner or, Construction Manager upon effectiveness of any termination of the EPC Contract pursuant to Article 16 thereof.

(iv) “Assumed Obligations” means all obligations of Purchaser or Agent under the Equipment Vendor Contracts excepting only the “Excluded Obligations”; 

(v) “Excluded Obligations” means (a) the obligation of the Purchaser under the Equipment Vendor Contracts to pay the “Purchase Amount,” as defined in the Equipment Vendor Contracts, as such Purchase Amount has been adjusted through the date of this Agreement, and any further adjustment to such Purchase Amount consented to in writing by Owner or Agent and made in accordance with a Change Order granted to Contractor in accordance with the EPC Contract, plus sales, use or similar taxes assessed or incurred thereon and (b) any and all obligations of the Purchaser or Agent under the Equipment Vendor Contracts which are required to be performed at any time before the date of this Agreement or at any time upon or after termination of the EPC Contract pursuant to Article 16 thereof.

2.
Assignment of Assigned Rights.  For valuable consideration, the sufficiency of which is hereby acknowledged, Owner hereby assigns to Contractor, and Contractor hereby accepts the assignment of, all of the Assigned Rights.  The parties expressly acknowledge and agree that Owner retains all Excluded Rights.
3.
Delegation of Assumed Obligations.  For valuable consideration, the sufficiency of which is hereby acknowledged, Owner hereby delegates to Contractor, and Contractor hereby assumes and agrees to perform when due, all of the Assumed Obligations.  The parties expressly acknowledge and agrees that Owner retains and shall pay or perform when due all of the Excluded Obligations and the obligations of the Owner under this Agreement, although Owner in its sole discretion may assign the same to Construction Manager, provided that as between Owner and Contractor, Owner shall remain liable for all such obligations.

4.
Limitation of Contractor’s Authority.  Without Construction Manager’s prior written consent obtained in each case, Contractor will not agree to or direct (i) any termination or cancellation of the Equipment Vendor Contracts, (ii) the installation of the Owner Supplied Equipment at any facility other than the Facility to be built by Contractor pursuant to the EPC Contract. 

5.
Effect on EPC Contract. The terms of the EPC Contract (as between Construction Manager and Contractor) and the Equipment Vendor Contracts (as between Equipment Vendor and Contractor) shall govern matters relating to the possession, care, custody, control, and risk of loss or damage to the Owner Supplied Equipment.  Contractor shall use the Owner Supplied Equipment only in connection with the construction of the Facility to be built by Contractor pursuant to the EPC Contract. Contractor (i) accepts the assignment of the Assigned Rights, and assumes the Assumed Obligations, “as is” and without any representation or warranty, express or implied, on the part of Owner, Purchaser or Agent, other than those set out in Paragraph 7 hereof; (ii) without waiver of any claim or defense arising out of Owner’s default in the performance of the Excluded Obligations or its breach of this Agreement, Contractor (a) will not make any claim or raise any defense against Owner resulting from the failure of any Equipment Vendor or the Owner Supplied Equipment to comply with or meet any of requirements or standards necessary for Contractor to perform under the EPC Contract; (b) will look solely to the relevant Equipment Vendor for all remedies pertaining to the performance or nonperformance of such Equipment Vendor or of the relevant Owner Supplied Equipment; and (c) agrees that nonperformance of any Equipment Vendor under the relevant Equipment Vendor Contract shall not excuse performance by Contractor under the EPC Contract.

6.
Limitation of Certain Indemnity and Warranty Claims.  Notwithstanding the above, to the extent the indemnities and warranties provided by any Equipment Vendor under its Equipment Vendor Contract are less extensive than those provided by Contractor under the EPC Contract, and provided the same is not due to any breach by Contractor of its obligations under Paragraph 4, then claims against Contractor shall be limited to the indemnities and warranties provided by such Equipment Vendor under its Equipment Vendor Contract, but only to the extent the claims relate to the relevant Owner Supplied Equipment; provided that, this limitation in no way affects Contractor’s liabilities under the Performance Guarantees or Specific Performance Guarantees or the requirement to meet the Project Schedule, including the Guaranteed Completion Date, as provided in the EPC Contract. 

7.
Representations and Covenants. Construction Manager represents and warrants to Contractor that: (i) the Equipment Vendor Contracts are valid, enforceable and binding obligations of the parties thereto, and that there are no changes, change orders, amendments, modifications or supplements thereto that are not listed on Exhibit U to the EPC Contract; (ii) the assignment of the Equipment Vendor Contracts to the Contractor pursuant to this Agreement does not violate the terms of any Equipment Vendor Contract or require the further consent of any Equipment Vendor or any other party; (iii) to its knowledge, all sums due to the Equipment Vendors under the Equipment Vendor Contracts have been paid in full, and that there are no pending invoices that are subject to dispute; and (iv) to its knowledge, no claims or disputes (including claims of disputes regarding payment) exist under the Equipment Vendor Contracts between the parties to the Equipment Vendor Contracts. Construction Manager covenants and agrees that:

(i) Construction Manager shall timely pay, or cause to be timely paid, all sums certified by Contractor as due to Equipment Vendors under the Equipment Vendor Contracts, subject in all cases to the limit of the Purchase Amount specified in each Equipment Vendor Contract, as such Purchase Amount has been adjusted through the date of this Agreement, and subject to any further adjustment to such Purchase Amount consented to in accordance with the provisions of this Agreement and made in accordance with Change Orders granted to Contractor in accordance with the EPC Contract.

(ii) Construction Manager shall cause that no payments be made to the Equipment Vendors which are not so certified by Contractor, provided that Contractor shall defend, indemnify and hold Construction Manager harmless from and against any and all claims, costs, loss and expenses arising out of the non-payment of sums to the Equipment Vendors that have not been certified for payment by Contractor, including as to liens, right of retention, claim, charge or encumbrance against the Site, the Facility or any part thereof that may be filed or asserted by the Equipment Vendors in connection therewith (provided that Contractor may post Lien Security security for any such liens to the extent otherwise permitted in Section 3.17 of the EPC Contract).

(iii) From and after the date of this Agreement, and absent any termination of the EPC Contract under Article 16 thereof, Construction Manager shall not initiate direct communication with the Equipment Vendors with respect to the performance by Equipment Vendor of obligations under Equipment Vendor Contracts or the subject matter thereof except to the extent related to the Excluded Rights and the Excluded Obligations, and shall not direct, manage, instruct, modify or amend any Equipment Vendor Contract.

The parties acknowledge and agree that upon the assignment of the EPC Contract from Construction Manager to Owner, Owner shall assume Construction Manager’s obligations hereunder.

8.
Computation of the Contract Price.  The Contract Price under the EPC Contract includes the sum of all of the Purchase Amounts under the Equipment Vendor Contracts as of the date of the EPC Contract.  The Contract Price may be adjusted to take into account changes in such Purchase Amounts by means of the Change provisions of the EPC Contract.  Notwithstanding the foregoing, (i) the portion of the Contract Price allocated to the Equipment Vendor Contracts shall be paid directly by Construction Manager or Construction Manager shall cause Owner to make payments to the Equipment Vendors, and (ii) the portion of the Contract Price allocable to the Equipment Vendor Contracts shall be credited and deemed satisfied pro rata to each such payment of all or any portion of the Purchase Amounts to the Equipment Vendors. 

9.
Incorporation into EPC Contract.  This Agreement is incorporated in and made a part of the EPC Contract, and accordingly is subject to the terms and conditions in the EPC Contract, including without limitation the dispute resolution provisions in Article 19.  In the event of any conflict or inconsistency between the EPC Contract and this Agreement, this Agreement shall prevail.

10.
This Agreement may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by all parties.

IN WITNESS WHEREOF, Owner, Construction Manager and Contractor have executed this Agreement as of the date written above. 

OWNER

FOUNTAIN VALLEY POWER, L.L.C.

By:

Name:

Title:



CONSTRUCTION MANAGER

ENRON NORTH AMERICA CORP.

By:

Name:

Title:


CONTRACTOR

ENRON ENGINEERING & CONSTRUCTION COMPANY

By:

Name:

Title:
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