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Pursuant to the Commission's Order No. 5 in the above-referenced docket,  FPL Energy, LLC ("FPLE") hereby submits this initial brief in support of the issue identified  as "FPL 2" in ERCOT's final Decision Point List:



Should Section 20 of the Protocols be revised to provide for (1) mediation as a matter of right for parties engaged in a dispute, (2) arbitration as the default mechanism for parties who have reached an impasse in informal negotiations, and (3) additional procedural protections, including provisions for appellate review of arbitration decisions?


This issue presents a fundamental policy issue for the Commission to determine, if it is to level the playing field for new market entrants and incumbents.  Unless arbitration is available under the Protocols as a matter of right to any party to a dispute, incumbents will be favored, and new investors in energy projects (as well as smaller players) will be disadvantaged.  Simply put, if companies are going to invest hundreds of millions of dollars in new power plants in the State, there must be alternate dispute resolution (“ADR”) procedures in ERCOT that prescribe workable, available arbitration procedures to safeguard such investments, as there are in virtually all other restructured organizations in other jurisdictions.  Such safeguards are not created by Section 20 of the Protocols, as submitted by ERCOT.


FPLE requests the Commission to adopt one of three alternatives regarding Section 20:

(1) Adopt limited modifications to the Protocols to make arbitration, not mediation, the default procedure if disputing parties reach an impasse, and approve the remaining provisions of Section 20 as submitted by ERCOT. The minimal changes necessary to accomplish this result are shown in the red-lined version of Section 20 attached hereto as Appendix A;

(2) Adopt more comprehensive changes to Section 20 that were developed (but not formally agreed to) by an informal ERCOT working group
 in a series of negotiations extending over the last few months of 2000.  These changes, shown in the red-lined version of Section 20 attached hereto as Appendix B, were submitted to TAC and the ERCOT Board, but were not accepted; or


(3)
Remand this issue to ERCOT, with instructions that appropriate revisions to Section 20 be made and resubmitted to the Commission for review and approval prior to the June 1, 2001 implementation of the pilot program.

In support of these alternatives, FPLE respectfully shows the following.

I.

SECTION 20 MUST BE REVISED TO PROVIDE

MORE EFFECTIVE DISPUTE RESOLUTION TOOLS

The Protocols, while developed under the auspices and guidance of the Commission, are fundamentally the result of negotiations among transmission and/or distribution service providers ("TDSPs"), market participants and ERCOT.  The Protocols have not been filed as a tariff, so as not to impede flexibility of implementation and their further evolution.  However, the Protocols are also an immensely complicated and far-reaching set of as yet untested procedures.  As part of the sorting-out process that is inherent in restructuring, it is entirely appropriate that parties to disputes arising under the Protocols first resort to ADR procedures before involving the Commission.


FPLE generally supports Section 20 of the Protocols, as submitted in ERCOT's original and supplemental filings.  Section 20 contains a very workable set of ADR procedures with only one exception: arbitration is available only if all parties to the dispute agree that arbitration should be used instead of, or as a supplement to, mediation.  This approach reverses the structure set out in the Commission's present rules (i.e., Subst. R. § 25.203) and dramatically reduces the usefulness of ADR for market participants.  Thus ERCOT or any other party to a dispute will be able to sidetrack a Protocols dispute to mediation, which is off-the-record, confidential and non-binding.  If mediation fails to resolve the dispute, and any party elects to veto arbitration, then the only recourse for a complainant is to pursue a complaint de novo before the Commission or a court having jurisdiction.  FPLE believes this thrust of Section 20 heads in entirely the wrong direction, and must be corrected by the Commission. 

The Commission has repeatedly emphasized its commitment to support ADR mechanisms in Texas’s newly deregulated electric market.   FPLE believes that making arbitration the default procedure if an impasse is reached will advance this commitment, and will provide a much more effective ADR tool than mediation standing alone.

II.

ARBITRATION IS A SUPERIOR DEFAULT MECHANISM FOR

RESOLVING DISPUTES THAT ARISE UNDER THE PROTOCOLS

Under Section 20, there are a number of preliminary procedures available to disputing parties, including resettlement procedures, protocols to change protocols, and mediation.  However, if all other measures fail, there is no assured method of litigating the matter, short of taking the whole dispute on a de novo basis to the Commission or a court.  This makes the otherwise sound arbitration procedures of Section 20 illusory, in that ERCOT or any incumbent would have the ability to frustrate their use in dispute resolution.  Also, reliance on de novo proceedings will cause an undue burden on Commission resources.


FPLE instead proposes that Protocols Section 20 be revised to make arbitration the default dispute resolution mechanism when informal negotiations fail, with an initial step of mediation available at the parties' request. FPLE believes, as discussed below, that arbitration-as-default will provide a superior mechanism for resolving disputes related to the ERCOT Protocols.

A.   
Arbitration-As-Default Brings ERCOT's Procedures Into Conformity With The PUCT's Substantive Rules.


The Commission's Substantive Rules permit parties to agree to mediation, but require parties in all other cases to refer matters to arbitration.
 Section 20.2 as proposed by ERCOT reverses these procedures, and puts the ERCOT ADR provisions out of step with the other ADR provisions used by the Commission. By revising Section 20 to provide for arbitration as the default mechanism, the Commission will be endorsing a dispute resolution procedure that parallels the Commission's existing rules.
B.
Arbitration-As-Default Is Uniquely Suited To Resolve Disputes In Restructured Energy Markets.


It is essential that the Protocols contain arbitration procedures that will be available to ERCOT and to market participants as a matter of right, if informal dispute resolution and mediation efforts fail.  This need is particularly acute in view of the scope, the complexity, and the untested nature of the ERCOT Protocols, and in view of the Commission's light-handed approach to their administration.  Arbitration provides at least five distinct advantages over mediation for resolving disputes in Texas's newly developing market structure.
 


First, arbitration is structurally suited to resolve the types of large and complex factual disputes that are likely to arise under the Protocols.  Unlike mediation—where the necessarily short timeline and unstructured process distills disputes into "sound-bites"— arbitration proceedings permit discovery, emphasize documentary evidence, encourage expert testimony and analysis, and provide for the development of a factual record.  Accordingly, arbitration allows for a more nuanced and appropriate treatment of complicated subject matter.


Second, arbitration provides the type of clarity and resolution that is critical to a new market.  In a market structure governed by new and untested rules, it is inevitable that there will be issues surrounding the interpretation of ambiguous language, the closure of gaps, and the harmonization of conflicts between various provisions.  With the "rule-book" in this initial stage of implementation, with possible confusion and unforeseeable conflicts ahead, there will be a particular need for a dispute resolution mechanism that enhances clarity, and there will be a need for decisions to be legally sound.


Mediation is incapable of adequately achieving these objectives, for several reasons. First, because the goal of mediation is to arrive at a compromise point between parties, dispute resolution under the current Protocols will likely result in a set of ad hoc outcomes that lack consistency.  These scattered and largely confidential private outcomes will have little predictive force to guide market participants in future transactions.  In addition, as a middle-ground approach, mediation is less likely to achieve resolution when novel questions are presented, or where parties have different interpretations of the underlying rules or law.


Finally, because the goal of mediation is simply to provide a solution that both parties can agree to live with, mediation is  insensitive to the legal merit or broad effects of the end result.  In contrast, arbitration is an adjudicative process highly suited to addressing issues of legal interpretation—the very types of questions that are certain to occur as the Protocols are implemented.


Third, arbitration focuses on the factual and legal merit of the parties' positions, which in turn serves to de-emphasize disparities in the parties' relative bargaining power. The Commission has recognized that market incumbents have a potential bargaining advantage over new market entrants, and that larger market participants may have superior bargaining power over smaller participants.  Arbitration, in sharp contrast to mediation, levels the playing field by favoring parties with meritorious facts or legal arguments.  Arbitration thus represents a key structural safeguard for new market entrants and smaller market participants.


Fourth, arbitration is a more open procedure, which in itself fosters nondiscriminatory treatment within the market.  Section 20.4.3 requires that a summary of arbitration issues be posted and available to all ERCOT members on ERCOT’s website. In contrast to the open and adjudicative nature of arbitration, mediation is confidential and is not required to have any legal basis undergirding its result.  With a noticed, open arbitration procedure as the default dispute resolution mechanism, it is more likely that the Protocols' ADR procedure will support both the Commission and ERCOT's overarching goal of a nondiscriminatory and reliable competitive environment.


Fifth, arbitration enables the Commission to assume a proper oversight role over the gradual clarification and interpretation of the ERCOT Protocols.  Default mediation, as currently endorsed by ERCOT, will divert the Commission's energies into being the primary adjudicative body for resolving the types of complex commercial disputes that are certain to arise under the Protocols.  Even more importantly, default mediation will inhibit the Commission's oversight role. The confidentiality of private mediation means that industry behaviors in the new market (all of which have potential to significantly affect consumers) will develop below the Commission's "radar." 


The Commission has emphasized its role as a monitor of marketplace conduct for the purpose of facilitating competition and ensuring stability.
  A revised Section 20 that makes arbitration the default procedure will further this Commission goal by providing an open and noticed proceeding with full opportunity for affected ERCOT members to participate, a record fully developed and tested in litigation, preliminary guidance from an arbitrator or arbitration panel (with costs borne by participants to the dispute rather than the Commission’s budget) and a clearly-defined  mechanism for Commission review.

C.
With Arbitration-As-Default, Mediation Is Still Available To Resolve Disputes In Appropriate Circumstances.

FPLE acknowledges that some market participants may wish to pursue mediation as a means of resolving disputes under the Protocols.  However, there is little practical difference between the "mediation-as-default" procedure (as it exists in the current version of the Protocols) and "mediation on agreement of the parties" as FPLE proposes.  Section 20's "mediation-as-default" structure appears to mandate mediation at the request of one party; this characterization, however, obscures the fact that mediation, by its nature, is seldom effectively "mandated."  Because consensus is critical to mediation's success, "mandated" mediation typically fails unless both parties agree at some level to resolving the dispute through mediation.


Under ERCOT's proposed ADR structure, any obstructionist party to the dispute can scuttle mediation efforts simply by failing to compromise within the allotted time period. The same obstructionist party can then block arbitration and force the other party to go directly to the Commission (where no procedures now exist for dealing with complaints arising under the Protocols).  FPLE’s proposed revisions to Section 20 will prevent such gamesmanship by permitting parties who are looking for informal compromise to pursue mediation, while still making arbitration available as a matter of right to any party that finds it necessary to engage in more forceful ADR measures to resolve an impasse.







III.




PROPOSED ALTERNATIVES TO SECTION 20

If the Commission agrees with FPLE that arbitration represents the superior default mechanism for resolving disputes under the Protocols, then FPLE suggests three options for the Commission’s consideration.  These alternatives are listed in order of FPLE’s preference, but any of them are acceptable to FPLE.

A.
Alternative 1 (Adopt FPLE’s Appendix A Language).

As the simplest and most direct fix, and one that does not require changes to the other ADR provisions submitted by ERCOT, the Commission can institute arbitration as default merely by editing three phrases within the existing Section 20.  These red-lined changes are shown in the attached Appendix A.  This will cure the most immediate and pressing policy concern with Section 20 as it now exists.  Any necessary further refinements to the ERCOT ADR process could be reviewed under the  protocol to change protocols process.

B.
Alternative 2 (Adopt The Appendix B Working Group Language).

Alternatively, the Commission could choose to override the ERCOT Board and approve the more comprehensive working group revisions that were submitted to TAC and the ERCOT Board in December.  These revisions are shown in the attached Appendix B.


The Appendix B revisions make arbitration the default procedure, but also expand the bases for appeal now contained in Section 20, expand the potential scope of the appellate proceeding while still permitting use of the record developed before the arbitrator(s), and make other changes designed to accommodate concerns raised by ERCOT and other members of the working group. The additional changes to Section 20 that would be effected by adopting the Appendix B language are as follows: 


1.
Intervention.

The Appendix B alternative more strongly encourages intervention by ERCOT members with  comparable facts and circumstances to the dispute.  These changes are designed to support the efficient use of ERCOT and Commission resources by reducing duplicative proceedings.  Also, it is made clear that intervenors become parties to the dispute, and that non-ERCOT members have intervention rights at the appellate level.


2.
Appellate Review.

The Appendix B alternative contains modifications designed to provide additional appellate review procedures for certifying the arbitration record, for introducing the record on appeal, and for reopening or expanding the record on appeal.  In addition, Appendix B changes the Commission's standard for reviewing the arbitrator’s factual findings, from ERCOT's proposed substantial deference review to a  de novo review (although both the disputing parties and the Commission could still utilize the record developed by the arbitrators to the extent they desire).


3.
Bypass of ADR in Appropriate Circumstances.

The Appendix B alternative provides that parties may bypass ADR and proceed directly to the Commission when the dispute involves allegations of market power abuse, or when ERCOT wishes to seek a declaratory order from the Commission regarding policy issues of general applicability.  These procedural options are additive to those proposed in ERCOT’s Section 20, and are intended to provide additional fast-track alternatives to ADR.


4.
Technical Improvements and Corrections.

Appendix B also makes the following technical changes to Section 20:

· It clarifies that ADR procedures cannot be used to force or require a stay of other proceedings on related matters;

· It clarifies that the informal dispute resolution process is mandatory, and cannot be waived by party agreement;

· It sets out a procedure for what will occur when one party fails to identify an arbitrator within the designated timeline;

· It ties the timing of arbitration and mediation decisions to the date of the original notice, rather than to the date of arbitrator or mediator’s appointment,

· It sets out what will occur if an arbitrator is disqualified for conflicts of interest;

· It clarifies that the term "Governmental Authority" includes any court of competent jurisdiction; and

· It extends the timeline for appealing an arbitration provision to 45 days, to permit the ERCOT Board to consider appellate action within a regularly scheduled monthly board meeting, rather than in a special session.

C.
Alternative 3 (Remand With Instructions).

If the Commission agrees that further revisions to Section 20 are required consistent with the principles set forth above, but wants to allow for full ERCOT participation in their development, then it should remand Section 20 to ERCOT with instructions that it: (i) conduct a process that will allow for Commission review and approval prior to implementation of the Pilot Project on June 1, 2001; and (ii) make arbitration rather than mediation the default procedure if an impasse is reached.


A fourth alternative probably also exists, namely, that the Commission institute a separate docket to provide for the development of ERCOT ADR procedures in a formal rulemaking.  However, such a procedure would not take advantage of the existing processes within ERCOT that have generally led to consensus decisionmaking regarding the Protocols (but not, unfortunately, in the case of Section 20).







IV.






 CONCLUSION


The Commission is at a fork in the road and confronts a clear policy choice.  Because strong dispute resolution procedures provide greater clarity, certainty, and predictability to market participants, the Commission’s decision regarding Section 20 has the potential to either enhance or diminish the efficient functioning of the Protocols after restructuring.  ERCOT's proposed "optional arbitration" structure is inadequate to protect new market entrants in disputes with incumbents and ERCOT. Thus the Commission must take corrective action.


WHEREFORE, FPLE urges the Commission to adopt one of the three alternatives set forth above: (i) modify Section 20 of the Protocols as proposed in Appendix A; (ii) modify Section 20 as proposed in Appendix B; or (iii) remand Section 20 to ERCOT, with instructions consistent with the foregoing.
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20 Alternative Dispute Resolution Procedure

20.1 Applicability

(1) Except as provided in this Section 20.1, Applicability, this Alternative Dispute Resolution (ADR) Procedure shall apply to all disputes between ERCOT and one or more Market Participants or between two or more Market Participants relating to the application, implementation, and interpretation of, or compliance with, these Protocols and related Agreements.  The submission of a covered dispute to these ADR Procedures is a condition precedent to any right of any legal action on the dispute.  This ADR Procedure is of general applicability.  When the Agreement or Section of these Protocols set forth a specific dispute resolution procedure, the provisions of this Section shall be applicable only if the dispute remains unresolved after those specific dispute resolution procedures have been exhausted.

(2) Any dispute for which the sole remedy requires a change to the Protocols or related Agreements is not subject to this ADR Procedure.   The forum for such disputes is the appropriate change or amendment procedure(s) found in Section 21, Process for Protocols Revision.

(3) Nothing in this ADR Procedure is intended to limit or restrict:

(a) The rights of any party to file a complaint with the PUCT or any other Governmental Authority, with respect to matters other than those specified in this Section; 

(b) The right of ERCOT or any Market Participant to seek changes in rates or terms and conditions of services, or guidelines, criteria, Protocols, standards, policies, or procedures of ERCOT.

(c) The right of a Market Participant or ERCOT to file a petition seeking direct relief from the PUCT or any other Governmental Authority without first utilizing this ADR Procedure where an action by ERCOT or a Market Participant might inhibit the ability of the affected party to provide continuous and adequate electric service.

(4) Arbitration Procedures, defined in subsection 20.4, Arbitration Procedures, shall not apply to any claim that includes, as a part of the claim, a claim for punitive damages. Any claim that includes a claim for punitive damages may be pursued in the appropriate forum without regard for Arbitration Procedures.

(5) Except for the provisions of this Section 20.1, Applicability, the ADR Procedure may be modified by mutual agreement of the disputing parties.

(6) Parties shall exercise good faith efforts to timely resolve disputes under this Section.

(7) Nothing here is intended to supersede any dispute resolution process mandated by applicable law or regulation.

(8) Unless the parties to the dispute agree otherwise or unless an applicable tariff or law provides otherwise, the ADR Procedure does not apply to disputes between two or more Market Participants who are either parties to a bilateral agreement that relates to the subject matter of the dispute or are governed by tariffs that relate to the subject matter of the dispute.

20.2 Informal Dispute Resolution

Any dispute subject to ADR as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute. The senior dispute representative shall be an individual who has authority of the party to resolve the dispute and administer the resolution (through delegation or otherwise). Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable. If the senior dispute representatives are unable to resolve the dispute by mutual agreement within thirty (30) days, the dispute shall either (1) be referred to mediationarbitration on the request of any party or, (2) be referred to arbitration mediation on agreement of all parties, in accordance with the procedures set forth below in Section 20.3, Mediation Procedures.

20.3 Mediation Procedures

(1) The parties shall agree on a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest. If the parties are unable to agree on a mediator within ten (10) days of the request of any party to mediate, then the Commercial Mediation Rules of the American Arbitration Association ("AAA") will be used to select the mediator.

(2) The mediator and representatives of the disputing parties with authority to settle the dispute shall commence mediation of the dispute within fifteen (15) days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  The mediator shall have no authority to impose a resolution on the parties.  If the parties have not resolved the dispute within sixty (60) days of the first meeting with the mediator, such parties shall be deemed to be at impasse and the dispute may be submitted to arbitration. on agreement of all parties.  If such agreement regarding submission to arbitration cannot be reached, any of the parties may apply for relief to the PUCT, or any other Governmental Authority.

20.4 Arbitration Procedures

20.4.1 Initiation of Arbitration

If all the parties have agreed to arbitrate as provided in this Section, aAny party to the dispute may initiate arbitration by serving a notice of arbitration, by first class mail certified with return receipt requested, courier service or facsimile, on the other party or parties to the dispute.  The notice of arbitration shall include (1) a statement of claims, (2) a description of the relief sought, (3) a brief summary of grounds for relief and basis of each claim, (4) a list of all parties involved in the dispute, and (5) a description of the good faith efforts made to resolve the dispute under the informal dispute resolution procedures under this Section.  If ERCOT is not a party to the dispute, a copy of the notice of arbitration shall be served on ERCOT. Arbitration proceedings shall be deemed to commence on the date on which the notice of arbitration is received by the non-filing parties.

Each non-filing party shall file a response to the statement of the claim, and shall submit any counterclaims, within ten (10) days of receiving the notice of arbitration.

20.4.2 Selection of Arbitrators

(1) Within seven (7) days after the response to the statement of the claim is filed, the parties to the arbitration shall meet to discuss the selection of an arbitrator.

(2) Arbitration shall, if possible, be conducted before a single neutral arbitrator appointed by the parties.  If the parties fail to agree on a single arbitrator within seven (7) days of their initial meeting, each party shall choose one arbitrator who shall sit on a three-member arbitration panel.  If there are more than two parties to the dispute, the parties filing the notice of arbitration shall jointly select one arbitrator and the non-filing parties shall select another.  The two arbitrators so chosen shall within seven (7) days select a third arbitrator to chair the arbitration panel. If the two arbitrators are unable to agree on a third arbitrator to chair the panel, the two arbitrators shall be dismissed, and the parties shall each appoint a replacement, and the two replacement arbitrators shall within seven (7) days select a third arbitrator to chair the panel. 

(3) Arbitrators shall have no past or current official, financial, or personal conflict of interest with respect to the issues in dispute or parties, unless the interest is fully disclosed in writing to all participants and all participants waive in writing any objection to the conflict of interest. 

(4) No party shall have any ex-parte communication with an arbitrator or proposed arbitrator subsequent to the time such person is proposed as an arbitrator.

20.4.3 Intervention

As soon as practicable after appointment of the arbitrator or the arbitration panel, the arbitrators shall furnish ERCOT with a summary of the dispute (which summary shall not include information claimed to be confidential, proprietary, or Customer-specific), which ERCOT shall post to the MIS. The summary by the arbitrators shall also specify a date for filing of interventions.

An Entity seeking intervention must demonstrate that its rights or interests would be materially affected by the outcome of the arbitration and that it is subject to such outcome, and that it is subject to comparable facts and circumstances to those in dispute.  Each party shall have an opportunity to respond to intervention requests. The arbitrators shall have full authority to grant, deny, or condition requests for intervention, including conferring party status on an Entity.

Any Entity seeking to intervene in arbitration, must agree to be bound by the dispute resolution procedures of this section and by the decision of the arbitrators, or of any tribunal to which the decision is appealed, to the same extent as the parties to the arbitration.  Intervenors shall share in the costs of the arbitration to the same extent as the other parties to the arbitration.

20.4.4 Conduct of Arbitration

Except as otherwise provided herein, the arbitrators have full discretion over the conduct of hearings, briefing, scheduling, discovery, and other procedural matters. The arbitrators shall provide each of the parties an opportunity to be heard and, except as otherwise provided herein, shall generally conduct the arbitration in accordance with the AAA Commercial Arbitration Rules and any applicable rules and regulations of the PUCT or any other tribunal having jurisdiction.  In the event of a conflict between the AAA Commercial Arbitration Rules and rules and regulations of the PUCT or any other Governmental Authority, the rules and regulations of the PUCT or any other Governmental Authority having appropriate jurisdiction shall control.  In the event of a conflict between the AAA Commercial Arbitration Rules and this ADR Procedure, the procedures set forth in this Section shall control. In addition:

(1) The arbitrators shall allow reasonable opportunity for discovery. 

(2) In conducting hearings, the arbitrators shall apply the rules of evidence (including claims of privilege) to the same extent as such rules would be applied by the PUCT or any other Governmental Authority.

(3) To the extent permitted by law, the arbitrators shall take appropriate actions to preserve the confidentiality of information claimed by a party to be confidential, proprietary or Customer-specific.

20.4.5  Arbitration Decisions

(1) The arbitrators shall be authorized only to interpret and apply the provisions of applicable statutory authority (including but not limited to PURA or the FPA), applicable rules, regulations and policies of regulatory authorities having jurisdiction (the PUCT or any other Governmental Authority), and these Protocols and related Agreements, and shall have no power to modify or change any of the foregoing.

(2) Within 120 days of appointment, the arbitrators shall render a final decision resolving the dispute. Such decision shall be based on the evidence in the record, the terms of the relevant Agreements and these Protocols, applicable statutes (including but not limited to PURA or the FPA), and applicable rules, regulations, and policies of the regulatory authority having jurisdiction (the PUCT or any other Governmental Authority).  Such decision shall be in writing and shall provide the reasons therefore. The arbitrators may agree with the positions of one or more parties or may adopt a different resolution.  The arbitrator shall not have authority to grant punitive damages.  If the decision is not rendered within 120 days of appointment, the arbitrators shall forfeit their fee and any of the parties may apply for relief to the PUCT or any other Governmental Authority having jurisdiction or to any court of competent jurisdiction.  

(3) If the decision of the arbitrators is not timely appealed as provided in Section 20.4.6, Appeal of Arbitration Decision, the decision shall be final and binding on the parties. The parties shall take whatever action is required to comply with the decision, and judgment on the decision may be entered and enforced in any court having jurisdiction.  Unless appealed, the final decision is binding precedent on the parties and intervenors with respect to the subject matter of the dispute, but is otherwise of no precedential force or effect.

20.4.6 Appeal of Arbitration Decision

Any party to an arbitration under this Section may appeal an arbitration decision to the applicable authority (the PUCT or any Governmental Authority) by providing written notice to that effect to all other parties and intervenors in the arbitration, the arbitrators, ERCOT (if not otherwise served), and the applicable regulatory authority, no later than thirty (30) days following the date the arbitration decision is issued.

A party to arbitration under this Section may appeal the decision of the arbitrators only on the following grounds:

(1) An arbitrator failed to disclose a conflict of interest with one or more of the parties to the dispute, and the decision is substantially biased as a result of the undisclosed conflict; 

(2) The decision is inconsistent with, or beyond the scope of, the relevant Agreements or these Protocols;

(3) The decision is unjust, unreasonable, unduly discriminatory or preferential, or otherwise inconsistent with applicable statutes or with applicable rules, regulations and policies of the authority having jurisdiction (the PUCT or any other Governmental Authority). 

Any appeal of an arbitration decision shall be based solely on the record assembled by the arbitrators, unless all parties to the dispute agree in writing to reopen the record for a specified purpose. ERCOT and Market Participants intend that in any appeal, the applicable regulatory authority should accord substantial deference to the factual findings of the arbitrators.

During the pendency of an appeal, the effect of the arbitration decision shall be stayed, unless the disputing parties otherwise agree.

Agreement to these appellate review procedures shall be a precondition for intervention by an Entity other than ERCOT or a Market Participant in an arbitration proceeding under this Section.

20.5 Dispute Resolution Costs

Each party shall be responsible for its own costs incurred during this ADR Procedure and for a pro rata share of the cost of the mediator or arbitrators.  The pro rata share will be based on the number of parties.

The arbitrators may impose costs against an offending party if the arbitrators conclude that the party has abused this ADR Procedure.
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20 Alternative Dispute Resolution Procedure

20.1      Applicability

(1) Except as provided in this Section 20.1, Applicability, this Alternative Dispute Resolution (ADR) Procedure shall apply to all disputes between ERCOT and one or more Market Participants or between two or more Market Participants relating to the application, implementation, and interpretation of, or compliance with, these Protocols and related Agreements.  The submission of a covered dispute to these ADR Procedures is a condition precedent to any right of any legal action on the dispute.  This ADR Procedure is of general applicability.  When the Agreement or Section of these Protocols set forth a specific dispute resolution procedure, the provisions of this Section shall be applicable only if the dispute remains unresolved after those specific dispute resolution procedures have been exhausted.

(2) Any dispute for which the sole remedy requires a change to the Protocols or related Agreements is not subject to this ADR Procedure.   The forum for such disputes is the appropriate change or amendment procedure(s) found in Section 21, Process for Protocols Revision.

(3) Nothing in this ADR Procedure is intended to limit or restrict:

(a) The rights of any party to file a complaint with the PUCT or any other Governmental Authority, including any court having jurisdiction, with respect to matters other than those specified in this Section; 

(b) The right of ERCOT or any Market Participant to seek changes in rates or terms and conditions of services, or guidelines, criteria, Protocols, standards, policies, or procedures of ERCOT.

(c) The right of a Market Participant or ERCOT to reliefseek relief directly from the PUCT or any other Governmental Authority, including any court having jurisdiction, without first utilizing this ADR Procedure where:

i. an action by ERCOT or a Market Participant might inhibit the ability of the affected party to provide continuous and adequate electric service; or
ii. the dispute involves an allegation based on market power abuse.  Nothing herein shall restrict the ability of the PUCT or any other Governmental Authority, including any court having jurisdiction, to take action on an abuse of market power revealed by ERCOT’s market data collection under Section 17 of the Protocols, or of ERCOT or any Market Participant to intervene in such a proceeding.

(d) The right of ERCOT to seek a declaratory order from the PUCT regarding policy issues of general applicability arising under the Protocols; provided, however, that the pendency of a declaratory order proceeding shall not preclude entities from initiating or concluding ADR or, if applicable, other proceedings to resolve any disputes.

(4) Arbitration Procedures, defined in subsection 20.4, Arbitration Procedures, shall not apply to any claim that includes, as a part of the claim, a claim for punitive damages.  Any claim that includes a claim for punitive damages may be pursued in the appropriate forum without regard for Arbitration Procedures defined in this Section.
(5) Except for the provisions of this Section 20.1, Applicability, and Section 20.2, Informal Dispute Resolution, the ADR Procedure may be modified by mutual agreement of the disputing parties.

(6) Parties shall exercise good faith efforts to timely resolve disputes under this Section.

(7) Nothing here is intended to supersede any dispute resolution process mandated by applicable law or regulation.

(8) Unless the parties to the dispute agree otherwise or unless an applicable agreement, tariff or law provides otherwise, the ADR Procedure does not apply to disputes between two or more Market Participants who are either parties to a bilateral agreement that relates to the subject matter of the dispute or are governed by tariffs that relate to the subject matter of the dispute.

(9) If a dispute involves multiple issues only some of which are subject to this ADR Procedure, nothing in this procedure shall be construed to require the PUCT or any other Governmental Authority, including any court having jurisdiction, to stay any proceeding involving an issue that is not subject to this ADR Procedure pending completion of the ADR procedures for an issue that is subject to this ADR Procedure.

20.2      Informal Dispute Resolution

Any dispute subject to ADR as described in this Section shall first be referred to a senior dispute representative of each of the parties to the dispute. The senior dispute representative shall be an individual who has authority of the party to resolve the dispute and administer the resolution (through delegation or otherwise). Such representatives shall make a good faith effort to resolve the dispute informally as promptly as practicable. If the senior dispute representatives are unable to resolve the dispute by mutual agreement within thirty (30) days, the dispute shall be subject to mediation and/or arbitration, in accordance with the procedures set forth below.

20.3      Mediation Procedures

(1)  If a dispute has not been resolved under the procedures set forth in Section 20.2, then either party may request mediation under this Section 20.3.  Any request for mediation shall be made in writing.  The parties shall then proceed to mediation under this Section 20.3, unless one or more of the other parties submits a written notice rejecting mediation within seven (7) days after receipt of the initial request.  Unless otherwise agreed or specified herein, any mediation shall be conducted using the Commercial Mediation Rules of the American Arbitration Association (“AAA”).

(2)  If the parties agree to mediate, they shall select a mediator who has no past or present official, financial, or personal conflict of interest with respect to the issues or parties in dispute, unless the interest is fully disclosed in writing to all participants in the dispute and all such participants waive in writing any objection to the conflict of interest. If the parties are unable to agree on a the Commercial Mediation Rules of the American Arbitration Associationmediator, they may, but shall not be required to, select a mediator using the Commercial Mediation Rules of the AAA. 
(2)(3) The mediator and representatives of the disputing parties with authority to settle the dispute shall commence mediation of the dispute within seven (7) days after the mediator’s date of appointment.  Communications regarding mediation shall be confidential and shall not be referred to or disclosed in any subsequent proceeding.  The mediator shall aid the parties in reaching a mutually acceptable resolution of the dispute.  The mediator shall have no authority to impose a resolution on the parties.  If the parties have not resolved the dispute within thirty (30) days of the written request for mediation, such parties shall be deemed to be at impasse and the dispute may be submitted to arbitration at the request of any party.
20.4     Arbitration Procedures

20.4.1 Initiation of Arbitration

If a dispute has not been resolved under the procedures set forth in Section 20.2, and if there is no mediation pending under Section 20.3, then any party to the dispute may initiate arbitration by serving a notice of arbitration, by first class mail certified with return receipt requested, courier service or facsimile, on the other party or parties to the dispute.  The notice of arbitration shall include (1) a statement of claims, (2) a description of the relief sought, (3) a brief summary of grounds for relief and basis of each claim, (4) a list of all parties involved in the dispute, and (5) a description of the good faith efforts made to resolve the dispute under the informal dispute resolution procedures (and, if applicable, mediation procedures) under this Section.  If ERCOT is not a party to the dispute, a copy of the notice of arbitration shall be served on ERCOT. Arbitration proceedings shall be deemed to commence on the date on which the notice of arbitration is received by the non-filing parties.

Each non-filing party shall file a response to the statement of the claim, and shall submit any counterclaims, within ten (10) days of receiving the notice of arbitration.

20.4.2 Selection of Arbitrators

(1)  
Within seven (7) days after the response to the statement of the claim is filed, the parties to the arbitration shall meet to discuss the selection of an arbitrator.

(2) Arbitration shall, if possible, be conducted before a single neutral arbitrator appointed by the parties.  If the parties fail to agree on a single arbitrator within seven (7) days of their initial meeting, then on or before the eighth day after their initial meeting, each party shall choosedesignate one arbitrator who shall sit on a three-member arbitration panel.  If there are more than two parties to the dispute, the parties filing the notice of arbitration shall jointly select one arbitrator and the non-filing parties shall select another.  The two arbitrators so chosen shall within seven (7) days select a third arbitrator to chair the arbitration panel. If the two arbitrators are unable to agree on a third arbitrator to chair the panel, the two arbitrators shall be dismissed, and the parties shall each appoint a replacement, and the two replacement arbitrators shall within seven (7) days select a third arbitrator to chair the panel.  If any party or group of parties fails to appoint its arbitrator within the applicable period, the arbitration shall be heard by the single arbitrator that was timely appointed by the other party or group of parties.

(3)  Arbitrators shall have no past or current official, financial, or personal conflict of interest with respect to the issues in dispute or parties, unless the interest is fully disclosed in writing to all participants and all participants waive in writing any objection to the conflict of interest. 
(4) If an arbitrator is disqualified because of a conflict of interest, the party or group of parties appointing that arbitrator shall appoint a replacement arbitrator within seven (7) days after such disqualification. If any party or group of parties fails to appoint a replacement arbitrator within seven (7) days, the arbitration shall be heard by the single arbitrator that was appointed by the other party or group of parties and was not disqualified.

(5) No party shall have any ex-parte communication with an arbitrator or proposed arbitrator subsequent to the time such person is proposed as an arbitrator.

20.4.3 Intervention

As soon as practicable after appointment of the arbitrator or the arbitration panel, the arbitrators shall furnish ERCOT with a summary of the dispute (which summary shall not include information claimed to be confidential, proprietary, or Customer-specific), which ERCOT shall post to the MIS. The summary by the arbitrators shall also specify a date for filing of interventions.

An Entity seeking intervention must demonstrate that its rights or interests would be materially affected by the outcome of the arbitration and that it is subject to such outcome, or that it is subject to comparable facts and circumstances to those in dispute.  Each party shall have an opportunity to respond to intervention requests. The arbitrators shall have full authority to grant, deny, or condition requests for intervention.  Any Entity whose request for intervention has been granted shall be considered a party for all purposes, including sharing of costs.
Any Entity seeking to intervene in arbitration, must agree to follow the dispute resolution procedures of this section and to abide by the decision of the arbitrators, or the decision of any tribunal to which the decision is appealed, to the same extent as the parties to the arbitration.

Any Market Participants whose interests may be materially affected by the provision of the Protocol or Agreement at issue in the arbitration, or who are subject to comparable facts and circumstances to those in dispute, are encouraged to participate in such arbitration in order to assert or protect such interests.  Duplicative or unnecessary arbitrations are to be avoided to the maximum extent practicable in order to conserve ERCOT’s resources.
20.4.4 Conduct of Arbitration

Except as otherwise provided herein, the arbitrators have full discretion over the conduct of hearings, briefing, scheduling, discovery, and other procedural matters. The arbitrators shall provide each of the parties an opportunity to be heard and, except as otherwise provided herein, shall generally conduct the arbitration in accordance with the AAA Commercial Arbitration Rules and any applicable rules and regulations of the PUCT or any other tribunal having jurisdiction.  In the event of a conflict between the AAA Commercial Arbitration Rules and rules and regulations of the PUCT or other Governmental Authority, including any court having jurisdiction, the rules and regulations of the PUCT or other Governmental Authority, including any court having jurisdiction, shall control.  In the event of a conflict between the AAA Commercial Arbitration Rules and this ADR Procedure, the procedures set forth in this Section shall control. In addition:

(1) The arbitrators shall allow reasonable opportunity for discovery.

(2) In conducting hearings, the arbitrators shall apply the rules of evidence (including claims of privilege) to the same extent as such rules would be applied by the PUCT or any other Governmental Authority, including any court having jurisdiction.

(3) To the extent permitted by law, the arbitrators shall take appropriate actions to preserve the confidentiality of information claimed by a party to be confidential, proprietary or Customer-specific.

20.4.5  Arbitration Decisions
(1) The arbitrators shall be authorized only to interpret and apply the provisions of applicable statutory authority (including but not limited to PURA or the FPA), applicable rules, regulations and policies of regulatory authorities having jurisdiction (the PUCT or any other Governmental Authority, including any court having jurisdiction), and these Protocols and related Agreements, and shall have no power to modify or change any of the foregoing.  
(2) Within 145 days after written notice of the arbitration is received by the non-filing parties, the arbitrators shall render a final decision resolving the dispute.  Such deadline shall not be extended for any reason unless all parties agree to the extension.  The arbitrator’s decision shall be based on the evidence in the record, the terms of the relevant Agreements and these Protocols, applicable statutes (including but not limited to PURA or the FPA), and applicable rules, regulations, and policies of the regulatory authority having jurisdiction (the PUCT or other Governmental Authority, including any court having jurisdiction).  Such decision shall be in writing and shall provide the reasons therefore. The arbitrators may agree with the positions of one or more parties or may adopt a different resolution.  The arbitrator shall not have authority to grant punitive damages.  If the decision is not rendered by the deadline, the arbitrators shall forfeit their fee and any of the parties may apply for relief to the PUCT or any other Governmental Authority, including any court having jurisdiction.

(3) If the decision of the arbitrators is not timely appealed as provided in Section 20.4.6, Appeal of Arbitration Decision, the decision shall be final and binding on the parties. The parties shall take whatever action is required to comply with the decision, and judgment on the decision may be entered and enforced in any court having jurisdiction.  Unless appealed, the final decision is binding precedent on the parties and intervenors with respect to the subject matter of the dispute, but is otherwise of no precedential force or effect.
20.4.6 Appeal of Arbitration Decision

(1)
Any party to an arbitration under this Section may appeal an arbitration decision to the applicable authority (the PUCT or any other Governmental Authority including any court having jurisdiction) by providing written notice to that effect to all other parties in the arbitration, the arbitrators, ERCOT (if not otherwise served), and the applicable authority, no later than forty-five (45) days following the date the arbitration decision is issued.  

(10) 
(11) 
(12) 

(2)
  The arbitrators shall certify the record developed in the arbitration and the arbitrators’ decision to the applicable authority within ten (10) days of the filing of a notice of appeal. 

(3)
Any party to the appeal of the arbitration may introduce all, or parts, of the record from the arbitration in the same manner as deposition testimony and may introduce the arbitrators’ decision as an APPENDIX in the proceeding.

(4)
On motion of a party, the applicable authority shall exclude material evidence that was improperly admitted by the arbitrators and shall permit additional discovery and development of the record to include:  (a) newly discovered or previously unavailable material evidence; (b) material evidence that was improperly excluded by the arbitrators; (c) applicable legal precedent issued after the close of the record in the arbitration; (d) evidence from a Market Participant who did not have a reasonable opportunity to intervene in the arbitration proceeding due to lack of adequate notice, or for other good cause shown; (e) evidence from an intervenor in the appellate proceeding who is not a Market Participant; (f) evidence offered to show that the arbitrators’ decision was affected by or based on an undisclosed conflict of interest, fraud, collusion, corruption, misconduct, or misrepresentation; or (g) other evidence for good cause shown.  Any party may rebut or otherwise respond to any evidence introduced on appeal of the arbitrators’ decision.

(5)
The applicable authority shall apply the rules and procedures that would have applied if the proceeding had been initiated in that forum, to determine what parts of the arbitration record and what additional evidence will be admitted or excluded from evidence.  The applicable authority shall have full authority to conduct a de novo review of the arbitrators’ legal conclusions, and to make de novo findings of fact to the extent that (1) a party challenges a fact found by the arbitrators or (2) any portion of the record relating to a finding of fact is changed as a result of the exclusion of evidence admitted by the arbitrators or presentation of additional evidence on appeal.  
(6)
During the pendency of an appeal, the effect of the arbitration decision shall be stayed, unless the disputing parties otherwise agree.

(7) Agreement to these appellate review procedures shall be a precondition for intervention by any Entity in an arbitration proceeding under this Section.

20.5  Dispute Resolution Costs

Each party and intervenor shall be responsible for its own costs incurred during this ADR Procedure and for a pro rata share of the cost of the mediator or arbitrators.  The pro rata share will be based on the number of parties and intervenors.

The arbitrators may impose costs against an offending party or intervenor if the arbitrators conclude that the party or intervenor has abused this ADR Procedure.
�This working group consisted of FPLE, Reliant Energy, TXU, AEP, Dynegy, and members of the ERCOT staff. 


�Section 25.203(c) of the Commission's Substantive Rules states that if good faith efforts at informal dispute resolution have not been successful, then:





. . . the parties shall either refer the matter to arbitration in accordance with the procedures in this subsection or, upon agreement of all parties, shall engage in mediation with the assistance of a neutral third party of their choice who has training or experience in mediation.


�Thus nearly every newly restructured energy market in the United States has adopted ADR procedures that provide for arbitration, rather than mediation, as the default procedure when informal negotiations fail.


� See Public Utility Commission of Texas , Agency Strategic Plan: 2001-2005, App. H (June 1, 2000) (identifying market monitoring as a top Commission priority).
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