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I.  
INTRODUCTION


Pursuant to Rule 75 of the Rules of Practice and Procedure of the California Public Utilities Commission (“CPUC” or “Commission”), Aera Energy LLC
 (“Aera”) submits this Opening Brief in the above-referenced proceeding.  


Aera is not a signatory to any of the settlement agreements presented to the Commission in this Gas Industry Restructuring (“GIR”) investigation, nor does it expressly oppose the settlements presented in the GIR.  The purpose of Aera’s participation in this proceeding is very limited.  Aera seeks to:  (1) identify Aera’s interest in the treatment of its long-term contracts with SoCalGas under the Commission’s ultimate decision in this proceeding; (2) clarify Aera’s understanding of the pertinent provisions of the Comprehensive Settlement provisions; and (3) urge the Commission not to enlarge this policy investigation into a forum for exploring or litigating individual contract issues.  

II.
BACKGROUND

Aera is the largest producer of oil and natural gas in California.  (Aera/Orndorff Tr., vol. 5, p. 544:8.)  Of Aera’s business interests in California, the most relevant to this proceeding is Aera’s enhanced oil recovery (EOR) operation in Kern County, which lies in the SoCalGas service territory.  (Id., at p. 544:19-20.)  EOR operations burn natural gas to produce steam – either by fueling steam production directly or through cogeneration with the production of electricity – for injection into production fields to maximize recovery of oil deposits.  (Ex. 400, Prepared Rebuttal Testimony of Harold A. Orndorff, at p. 1:20-23.)  

SoCalGas provides natural gas transportation service to Aera’s EOR and cogeneration operations.  (Id., at pp. 1:26-2:1.)  Service from SoCalGas is provided under three long-term contracts negotiated and executed in the late-1980s.  (Id., at p. 2:2-3; see also,  Aera/Orndorff Tr., vol. 5, p. 546:20-22.)  The first contract was originally executed by and between Shell Western E&P, Inc. and SoCalGas on April 19, 1988.  (Id., at p. 2:18-19.)  The second contract was originally executed by and between Tenneco Oil Company and SoCalGas on July 15, 1988.  (Id., at p. 2:19-20.)  Aera has succeeded in interest to these two contracts in the context of other corporate transactions.  (Id., at p. 2:20-21.)  The third contract was executed by and between Midway Sunset Cogeneration Company (“MSCC”) and SoCalGas on February 28, 1988.  (Id., at p. 2:21-23.)  Aera is a 50% partner in MSCC with Edison Mission Energy Company.  (Id., at p. 2:23.)  Each of these contracts designates a term of 20 years from the date of service commenced, with the first two contracts expiring in 2008, and the third contract expiring in 2009.  (Id., at p. 2:23-25.)  

III.
DISCUSSION

Only one of the settlements proposed in this proceeding, the “Comprehensive Settlement,” has a brief provision addressing the impact of the settlement on existing, long-term contracts.  (Ex. 1, Comprehensive Settlement §I.1.9.)  Aera presents this Opening Brief in order to (1) identify Aera’s interest in the treatment of these contracts under the restructured natural gas transportation industry in Southern California; (2) clarify Aera’s understanding of the Comprehensive Settlement provisions that affect Aera’s interests; and (3) urge the Commission not to turn this policy-based investigation into a forum for exploration or litigation of individual contract issues.  

A.
Aera’s Interest in the Treatment of Existing EOR Contracts In the Restructured Gas Industry Can Be Traced to the Commission’s Policy Regarding EOR Contracts As Articulated in Decision 86-12-009.  


Aera is concerned with “[preserving] what value that we perceived in the contracts originally and to operate under similar conditions.”  (Aera/Orndorff Tr., vol. 5, p. 548.) (Emphasis added.)  The Commission authorized SoCalGas to enter into negotiated, long-term contracts in the mid- to late-1980s.  (Decision (D.) 86-12-009, “Re. Rate Design for Unbundled Gas Utility Services.”)  Some of those contracts include those with Aera or to which Aera succeeded in interest that were discussed above.  As the decision explains, SoCalGas at the time was facing competition from two potential interstate pipeline projects – Kern River Gas Transmission Company and Mojave Pipeline Company – to serve the expanding Kern County EOR market.  (Id., at pp. 480-82.)  The Commission and SoCalGas were concerned that this new market would bypass the SoCalGas and PG&E systems and seek gas transmission service directly from the interstate pipelines.  (Id.)  The Commission concluded that the economically efficient solution would be to serve the EOR market from existing PG&E and SoCalGas facilities, even if it meant discounting service to EOR customers from tariffed rates.  (Id.)  In short, the utility would retain and expand load over which to spread its fixed costs, and ratepayers would benefit from EOR customers’ contribution to fixed costs.  (Id., at p. 481.)  

The Commission thus granted SoCalGas the authority to negotiate non-tariff rates, terms and conditions with EOR customers.  (Id., at p. 483.)  Recognizing the importance of certainty in the contract terms, the Commission concomitantly waived its otherwise applicable right under Section IX of General Order 96-A to prospectively modify the contracts during the terms of the EOR agreements.  (Id., at p. 483-84; see also, General Order 96-A, Section IX.)  As a result of the Commission’s waiver of Section IX of G.O. 96-A in approving the contracts, the contracts are subject to modification only by the mutual consent of the contract parties.  (Prepared Rebuttal Testimony of Harold A. Orndorff, at p. 3:23-25.)  The Commission pursuant to D.86-12-009 expressly approved each of Aera’s EOR contracts with SoCalGas.  (Id., at p. 3:18-20.)  

B.
The Comprehensive Settlement May Affect the Interpretation or Operation of Existing Contracts But It Does Not Foreclose the Contracting Parties From Honoring the Express Provisions of Contracts.  

The Comprehensive Settlement is the only settlement that addresses existing contracts.  It states that it does not “by its own terms alter, modify, terminate or abrogate any contract for utility service by SoCalGas or SDG&E entered into as of April 17, 2000, and that has been approved by the Commission.”  (Comprehensive Settlement §I.1.9.)  It states further, 

This Settlement Agreement does not alter the rights of parties to such contracts without the written consent of the parties to such contracts.  SoCalGas and SDG&E shall not use this Settlement Agreement as a basis for altering, modifying, terminating or abrogating any such contract without the consent of the other party to the contract.”  

(Id.) (Emphasis added.)  These provisions of the Comprehensive Settlement are not inconsistent with Aera’s understanding of the treatment of its EOR contracts under the Comprehensive Settlement.  Nor are these provisions inconsistent with the Commission’s waiver of Section IX of G.O. 96-A when it approved Aera’s contracts.  

Under Aera’s reading of the relevant provisions, the Comprehensive Settlement does not propose any specific treatment of any particular contract.  (See, Comprehensive Settlement §I.1.9.)  It is important, however, to stress one clarification.  The Comprehensive Settlement does not propose expressly to “alter, modify, terminate or abrogate” any specific contract entered into by SoCalGas or SDG&E.  (Id.)  The relevant provisions, however, should not be interpreted to mean that the adoption and implementation of the Comprehensive Settlement will have no effect on the interpretation or operation of the existing contracts.   (Prepared Rebuttal Testimony of Harold A. Orndorff, at p. 4:21-23.)  Adoption of the Comprehensive Settlement may well require modification of contracts or other accommodations in order to give full effect to existing contract terms and conditions.  (Id., at p. 5:5-6.)  Additionally, while SoCalGas and SDG&E – as settlement signatories – have stated that they will not seek to alter, modify, terminate or abrogate any contract based on the impact of the settlement on those contracts, parties who are not signatories to the settlement have not similarly waived this right.  (Id., at p. 4:23-27.)


Adoption of the Comprehensive Settlement, as noted above, may affect the interpretation or operation of existing contracts.  Therefore, when the Commission establishes its final rules for the natural gas industry in California, the parties to existing, long-term negotiated contracts should pursue further negotiations and whatever remedies are prescribed in their contracts to address effects.
C.
The Commission Should Not Explore or Litigate the Treatment of Individual Contracts in this Broad Policy Investigation. 

Any consideration of the potential effects that the Comprehensive Settlement would have on the operation of Aera’s EOR contracts is purely speculative at this time, the Commission should not explore or litigate the treatment of each of SoCalGas’ existing long-term contracts in this quasi-legislative proceeding.  (Id., at p. 6:16-18.)  The effect that the Comprehensive Settlement or even the Interim Settlement might have on Aera’s long-term contracts with SoCalGas must be considered by each of the parties to the contracts.  If the Comprehensive Settlement is approved, whether Aera will have to bid in the Open Season for receipt point capacity for which it presently is served, or whether Aera will have to negotiate any modifications to service under its EOR contracts, is “something that we [Aera] need to analyze once the final policy decision is made and sit down and talk with our other party, SoCal, in deciding how these things would operate under a new environment.”  (Aera/Orndorff Tr., vol. 5, p. 545:21-24.)  Therefore, the effect on existing long-term contracts, if any, will only become apparent when the Commission issues its final decision in this proceeding and SoCalGas implements changes to its natural gas transportation business.  (Id., at p. 548:13-17.)


Testifying for Southwest Gas, Mr. Larry Black raises similar points of concern regarding SoCalGas’ treatment under the Comprehensive Settlement of its long-term intrastate wholesale gas transportation contracts.  (Southwest Gas/Black Tr., vol. 5, p. 571.)  Mr. Black is correct in observing that the Comprehensive Settlement does little to address existing contracts, and that the settlement may affect the operation of these contracts.  “There are described in the comprehensive settlement a number of events that can be taken, options that are available to acquire that backbone transmission, but those are not activities that would take place under the existing transportation agreements.”   (Id., at p. 571:13-17.)

On balance, Aera agrees with Mr. Black’s observation that the Comprehensive Settlement may affect the operation of existing long-term contracts.  (Id., at p. 571; also, Ex.800, Prepared Direct of Larry L. Black, at p. 8:10-15.)  Aera disagrees, however, with Southwest’s proposed resolution in this proceeding.  Mr. Black states that the “CPUC can best assist all [contract] customers by expressly acknowledging and including in an ordering paragraph in its decision approving the Comprehensive Settlement, or any other restructuring rules, that SoCalGas and affected parties shall reform any such contracts to be consistent with the changes of services and rates contemplated by the adopted rules.  Such changes should be made without the need for further CPUC action.”  (Ex. 800, Prepared Direct Testimony of Larry L. Black, at p. 9:9-17.)  Aera does not support such conclusive Commission action in this investigative proceeding.  


Aera’s disagreement with Southwest Gas’ proposed action rests on three grounds.  First, the three contracts in which Aera holds an interest – and likely other such contracts – have specific provisions for addressing such changes between the parties.  (Prepared Rebuttal of Harold A. Orndorff, at p. 6:2-4.)  Consistent with the relevant provisions of the Comprehensive Settlement, any modifications to existing contracts should be dealt with under the terms of that agreement through private, two-party negotiations and not as part of this regulatory proceeding.  (See, Comprehensive Settlement §I.1.9.)  Only if the specific provisions of the contracts fail should the Commission or a court of competent jurisdiction enter the picture.  (Prepared Rebuttal Testimony of Harold A. Orndorff, at p. 6:4-5.)  

Second, the proceeding at hand is a policy proceeding and an investigation in which the Commission will establish a broad regulatory framework.  (See, Order Instituting Investigation, Investigation 99-07-003 (July 8, 1999).)  It is not well suited or focused on resolving numerous contract-specific issues.  Existing contracts, even among the three contracts in which Aera holds an interest, differ in their terms and conditions.  (Prepared Rebuttal Testimony of Harold A. Orndorff, at p. 6:8-10.)  To determine how each affected contract should be handled in the course of the changes effected by the Commission’s ultimate decision would require both (a) identifying all existing contracts and (b) analyzing in laborious detail the terms and conditions of each contract as they pertain to both the structural changes proposed and contract modifications.  (Id., at p. 6:14.)  Notably, not even Southwest has provided sufficient contract detail to draw specific conclusions regarding the interface of its contract and the Comprehensive Settlement.  (See, Ex. 800, Prepared Direct Testimony of Larry L. Black.)  Again, if Southwest or any other party to a long-term agreement with SoCalGas has a dispute over the operation of the agreement terms under the restructured gas industry, parties may resolve such disputes through mutual negotiation and can be addressed through the dispute resolution terms of the agreement; contract disputes should not be addressed through this regulatory proceeding.  

And third, it is arguably premature for the Commission to assess contract impacts, since it has not yet set a clear course for structural modifications on the SoCalGas system.  In his oral testimony, Mr. Black posits the possibility that customers with existing long-term transmission agreements on the SoCalGas system would pay higher prices under the Comprehensive Settlement scheme than prices set forth in the contracts.  

I believe that there’s a very real possibility that the cost to get equivalent service under the Comprehensive Settlement, if it could be deemed exactly equivalent that I have now, will – in all likelihood have some increased costs for me that’s over and above the amount of the credit [against rates under existing firm intrastate long-term contracts which reflect the acquisition of backbone capacity by means other than through those contracts].  

(Southwest Gas/Black Tr., vol. 5, p. 574:15-27.)  The Commission should not now speculate as to whether Mr. Black’s supposition, or other possible scenarios, would materialize when it has not approved any structural modifications on the SoCalGas system under the newly restructured environment.  

IV.
CONCLUSION

For the foregoing reasons, Aera Energy respectfully urges the Commission to recognize Aera’s interests in these proceedings as they relate to their EOR contracts, to hear Aera’s understanding of the provisions of the Comprehensive Settlement that address existing contracts, and to refrain from expanding the scope of this broad policy-based investigation into certain promising revisions to the natural gas industry.  If, however, as Southwest has proposed, the Commission were to include a specific directive pertaining to existing contracts in its final order, then Aera respectfully urges the Commission to direct parties to existing contracts to address the impact of the adopted structural changes on the contracts by employing the dispute resolution procedures or remedies specified in their individual contracts.   The Commission should invite further proceedings to address these issues only to the extent that the specific terms of the contracts fail to lead to resolution.
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� 	For the purposes of this proceeding, I.99-07-003, Aera Energy LLC is not a signatory to the Comprehensive Settlement under the ad hoc coalition, Indicated Producers.  Throughout all settlement discussion in the Gas Industry Restructuring proceeding, Aera has chosen not to participate as its relationship with the SoCalGas system is limited to EOR contracts.  
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