Draft July  3, 1999


Revised 08/24/99

Field Services Agreement

between

ENRON  MIDSTREAM SERVICES, L.L.C.

 (Provider)

and

SAPPHIRE BAY, L.L.C.

INDEPENDENT PRODUCTION COMPANY, INC.,

in its capacity as managing member of Sapphire Bay, L.L.C.,

in it capacity as operator of Owner's Reserves under the Joint Operating Agreement, and

in its individual corporate capacity

(Owner)

Field SERVICES Agreement

This Field Services Agreement ("Agreement") is entered into and made this _
 Day of August, 1999, by and among Sapphire Bay, L.L.C. ("SBLLC"), a Delaware limited liability company, Independent Production Company, Inc., a Colorado corporation,  ("Independent") in its capacities as managing member of SBLLC, as operator of Owner's Reserves under the Joint Operating Agreement, and in its individual corporate capacity, (each an "Owner"), and Enron Midstream Services, L.L.C., a Delaware limited liability company, ("Provider"), each a "Party" and collectively "Parties.

Recitals:
Whereas, Owner has, or will have, available a supply of natural gas for which it desires to have Field Services performed; and

Whereas, Provider desires to perform such Field Services for Owner in the manner provided for herein;

Whereas, Enron Capital & Trade Resources Corp. ("ECT") and Owner are concurrently entering into a Gas Purchase Agreement covering Owner’s supply of natural gas and it is the parties intent that during times where the Gas Purchase Agreement is in effect for any quantity of Gas it shall control and this Agreement shall be effective only as specified in the Gas Purchase Agreement.  When the Gas Purchase Agreement is not in effect for any quantity of Gas or has been terminated then this Field Service Agreement shall remain in effect and control.

Now, Therefore, in consideration of the representations, covenants, and conditions herein contained, Provider and Owner hereby agree as follows:

Article  I
Representations, Warranties and Commitment

Section 1.1
Owner’s Representations and Warranties.  Owner represents and warrants that it owns, controls or has the right to move those certain coal bed methane gas reserves in and under or attributable to or within the Reserve Commitment Area as fully described in Exhibit A attached hereto (“Owner’s Reserves”).  Owner's Reserves, as defined herein, for interests that are not owned by Owner, shall be limited to coal bed methane reserves from wells within the Reserve Commitment Area in which Owner both owns an interest and is the operator and shall exclude the interest of any party owning an interest in the Fort Union Gas Gathering, L.L.C. or the Thunder Creek Gas Services, L.L.C. (except Provider and its affiliates), unless otherwise agreed by the Parties in writing.  For Owner's Reserves not owned by Owner, Owner represents and warrants that owner has the right to commit and dedicate such interest to this Agreement. Owner's warranty regarding ownership of the leases within the Reserve Commitment Area is in accordance with customary oil and gas industry standards for undeveloped properties. 

  Owner represents and warrants that it holds owns or controls or has the right to market all gas delivered to Provider hereunder.  Owner hereby represents that except as provided in Exhibit A, Owner’s Reserves are not otherwise subject to any field services, transportation, purchase and sale or other agreement that would affect the commitment described hereunder in Section 1.3.  Owner represents and warrants that to the best of its knowledge, that gas delivered has been produced from Owner’s Reserves which are not dedicated or committed to interstate commerce, and has not been commingled at any point upstream from the Delivery Point(s) with other gas which may be sold, consumed, transported or otherwise utilized in interstate commerce in such a manner as will subject the Facilities or any portion thereof, to the jurisdiction of the Federal Energy Regulatory Commission or any successor authority under the Natural Gas Act.  Owner represents and warrants that Owner will take no affirmative action, directly or indirectly, that would be designed to subject the Field Services or any portion thereof to the jurisdiction of the Federal Energy Regulatory Commission or any successor authority under the Natural Gas Act.  Neither, delivery of Gas hereunder nor compliance with FERC data requests not solicited by Owner or other governmental body shall constitute such an action. Owner represents and warrants that gas delivered shall meet the Specifications as defined in the General Terms and Conditions attached to this Agreement. Owner shall indemnify, defend and hold harmless Provider from any and all loss, cost, expense and Claims including, without limitation, incidental, consequential and indirect damages, lost profits or other business interruption damages, arising from or out of a breach of the representations and warranties herein.

Section 1.2
Provider’s Representations and Warranties. Provider represents and warrants that it is capable of providing the services defined in this Agreement. 

Section 1.3
Owner’s Commitment of Gas.  Except as expressly excepted in Exhibit A, Owner hereby exclusively commits and dedicates to Provider, subject to Owner’s Reservations below, all of Owner’s Reserves in and under the Reserve Commitment Area during the term of this Agreement.  Owner agrees not to transfer or deliver to any third party any coal bed methane gas produced from Owner’s Reserves other than as specified herein.  If Owner acquires any interest in additional coal bed methane reserves within the Reserve Commitment Area, such additional coal bed methane reserves will likewise be dedicated to this Agreement, provided, however, if such additionally acquired interest is dedicated to services by others by agreement on the date of acquisition by Owner, then such gas shall become dedicated hereunder upon the end of then in effect term under prior agreement, or upon such earlier date as Owner may have any right or option to terminate such prior agreement.

Section 1.4
Owner’s Reservations.  Owner reserves the following rights and reasonable quantities of gas to satisfy same (“Owner’s Reservations”):

a. to separate or process the gas using only mechanical, ambient temperature equipment located at surface production facilities at the well location; and 

b. to use Owner’s Gas for Owner’s Gas operations and other operations not related to Owner’s Gas, including, but not limited to, use for secondary recovery from other producing formations;

c. to pool, communitize or unitize Owner’s Reserves, in which event this Agreement shall cover Owner’s interests therein; and

d. to allow use by landowner’s pursuant to the terms and conditions of the appropriate oil and gas lease(s).

Section 2. (Blue Text is "hidden")

Article II
Field Services  and Redelivery

Section 2.1
Field  Services. In accordance with the terms and subject to the requirements of this Agreement, Provider, or Provider's designee, shall perform Field Services for Owner's Daily Deliverability of Gas and in that regard agrees to purchase, build, own and operate facilities necessary to perform such Field Services in accordance with Exhibit B, attached hereto.

Section 2.2
Receipt Points.  The points at which Owner shall deliver gas to Provider (“Receipt Points”) are as specified in Exhibit C attached hereto. Provider shall provide all services necessary, without limitation, to take gas at the inlet flange of the Receipt Point(s) and redeliver Thermally Equivalent Quantities of Gas to Owner at the Delivery Point(s). 

Section 2.3
Delivery Points.  The points at which Provider shall redeliver Thermally Equivalent Quantities of Gas to Owner are as specified in Exhibit D attached hereto.  
Section 3.  (Blue Text is "hidden")

Article III
Term of Agreement

This Agreement shall be in effect from the commencement of the Gas Day on the Fort Union In-Service Date (the "Effective Date"), and shall remain in effect for a period of ten (10) Years from the WIC In-Service Date (the "Primary Term"), and thereafter continue in effect from Year to Year, unless terminated by either Party upon written notice to the other Party given ninety (90) Days prior to the end of the Primary Term or sixty (60) day notice any Month thereafter. All indemnity, confidentiality obligations, and audit rights shall survive the termination or expiration hereof.  During the times the Gas Purchase Agreement is in effect then the Gas Purchase Agreement shall control, unless otherwise stated in the Gas Purchase Agreement, and during times then the rights under the Gas Purchase Agreement are not being utilized then the terms of this Agreement shall apply.

Section 4. (Blue Text is "hidden")

Article IV
Field Services Fee and Payment

Section 4.1
Field Services  Fee.  (a) The Field Services fee ("Field Services Fee") for Field Services for Owner's quantity of Gas as measured at the Receipt Point(s) shall be $0.35 per Mcf.  If the total cumulative volume of Gas produced by Owner under the Reserve Commitment Area hereunder equals twenty-two (22) Bcf by December 31, 2002, then the Field Services Fee shall be reduced by $0.02 per Mcf for volumes delivered thereafter.

(b) At the end of the Primary Term of the Agreement the Field Services Fee shall be reduced by  $0.005 per MCF.

Section 4.2
Collection Facilities Fee.  In addition to the Field Services Fee, the Owner shall pay to Provider a Collection Facilities fee ("Collection Facilities Fee") in consideration of the funding obligations of Provider under Article VI of this Agreement.  The Collection Facilities Fee shall be $0.04 per Mcf for (i) all quantities of Gas measured at the Receipt Point(s) plus (ii) all Excess Gas measured at any third party receipt point(s), which is moved through the Collection Facilities.  Measurement of the Gas received at any such third party receipt point(s) shall be done in accordance with Exhibit F of this Agreement.  The Collection Facilities Fee under this Section 4.2 shall terminate upon the receipt by Provider of sufficient Collection Facilities Fee which result in a return of and a 22.5% rate of return on the Funded Amount (the "Return"). The Return shall be calculated using the same methodology as set forth in the return calculations detailed on Exhibit H of Limited Liability Company Agreement of Sapphire Bay, L.L.C. dated August 3, 1999 by and among Enron Capital & Trade Resources Corp., Joint Energy Development Investments II, Limited Partnership, and Independent Production Company, Inc. (the "Return Methodology") and shall be calculated from the day of their funding in accordance with Section 6.3 of this Agreement.  Provider shall perform all tracking and accounting for calculating the Return and provide Owner with semi-annual statements concerning the status of the Return and written notice of satisfaction and termination of the Return and Collection Facilities Fee, respectively.  Owner may, at its option, elect to pay the Return to Provider prior to such satisfaction under this Section 4.2.  Such early payment of the Return shall also be calculated in accordance with the Return Methodology.  Owner's obligations under this Section 4.2 shall survive the termination of this Agreement and the Gas Purchase Agreement until such obligations have been completely satisfied in accordance with the terms hereof.

Section 4.3
Default on Payment.  In the event that Owner is in default on payment of any undisputed amount due for Field Services rendered hereunder or the Collection Facilities Fee for a period of thirty (30) Days, then upon thirty (30) Days written notice, Provider may, at its election, suspend Field Services and/or terminate this Agreement, unless Owner pays the amount in default within the aforesaid thirty-Day notice period, provided that said amount is not in dispute.  Any termination of this Agreement pursuant to the provisions of this Section 4.3 shall be without waiver of or prejudice to any remedy to which Provider may be entitled pursuant to this Agreement.

Section 5. (Blue Text is "hidden")

Article   V
Notices/Invoices

Except as may be otherwise provided, any notice, request, demand, statement or bill provided for in this Agreement or any notice which a Party may desire to give the other shall be in writing and mailed by regular mail to the post office address of the Party intended to receive the same, as the case may be, as follows:

Provider:
Owner:

























Notices:  

Enron Midstream Services, L.L.C.

Scott Sitter

1200 17th Street, Suite 2750

Denver, CO 80202

Phone: (303) 575-6465

Fax: (303) 534-0552

Nominations/Confirmations:

Same as above

Invoices:

Same as above

Payments:

by wire transfer

ABA Route # 111000025

Acct # 4140327387
Notices:  

Independent Production Company, Inc.

as Managing Member of 
Sapphire Bay, L.L.C.,

as operator of Owner's Reserves under the Joint Operating Agreement, and 

in its individual corporate capacity

410 – 17th St., Suite 570, Denver, CO 80202

Nominations/Confirmations:

Attn: Ms. Denise Greer


Invoices: 

Same as above



Section 6. (Blue Text is "hidden")

Article   VI
Collection Facilities

Section 6.1
Construction.  SBLLC shall design, construct, and own the Collection Facilities in a good and workmanlike manner and in accordance with standard industry practices.  SBLLC shall execute a construction agreement with Independent, in its individual corporate capacity, substantially in the form of Exhibit E attached hereto (the "Construction Agreement") to design, construct, and install the Collection Facilities.  The Construction Agreement shall be executed simultaneously with the execution of this Agreement.

Section 6.2
Funding of Construction.  Provider shall contribute, in accordance with the procedures set forth in Section 6.3 of this Agreement, up to $750,000 (the "Funded Amount") to be used solely for all costs and expenses associated with the construction of the Collection Facilities.

Section 6.3
Construction Funding Procedure.  Independent, as managing member of SBLLC, shall provide to Provider a monthly summarized statement of construction costs and expenses incurred by SBLLC for the previous month for the Collection Facilities along with copies of original invoices and supporting documentation.  Provider shall fund to SBLLC all such summarized statements approved by Provider up to the Funded Amount.  The summarized statement shall also include the construction progress of the Collection Facilities.  Provider shall forward to SBLLC the funds for an approved summarized statement within 20 days of receipt thereof.

 
Section 6.4
Operation and Maintenance.
Owner, at its sole expense, shall operate and maintain the Collection Facilities in good operating condition and repair in accordance with standard industry practices (including, without limitation, ordinary upkeep, and replacement and repairs whether ordinary or extraordinary in nature, and including damage by casualty).
Article   VIII
Governing Law 

This Agreement shall be interpreted by and construed in accordance with the laws of the state of Wyoming, excluding, however, any conflict-of-laws rules and principles which would apply the law of another jurisdiction.

Exhibits A, B, C, D, E, and F attached to this Agreement are incorporated into and made a part of this Agreement for all purposes.

The Parties have executed this Agreement in multiple counterparts effective as of the Effective Date.

Provider:





Owner:
ENRON MIDSTREAM SERVICES, L.L.C. 
SAPPHIRE BAY, L.L.C.
by INDEPENDENT PRODUCTION COMPANY, INC. its Managing Member

By:







By:





Name:







Name:

Bill Cagle


Title:







Title:

President


INDEPENDENT PRODUCTION COMPANY, INC., in its capacity as operator of Owners Reserves under the Joint Operating Agreement




By:







Name:

Bill Cagle




Title:

President




INDEPENDENT PRODUCTION COMPANY, INC., in its individual corporate capacity 




By:

                   




Name:

Bill Cagle




Title:

President







GENERAL TERMS AND CONDITIONS

TO THE

FIELD  SERVICES AGREEMENT

For the purposes of the Agreement, unless the context of the instrument requires otherwise, the following definitions shall be applicable:

SECTION  AUTONUM 
DEFINITIONS

"British Thermal Unit" or "Btu" shall mean the amount of heat required to raise the temperature of one pound of water from 59 degrees Fahrenheit to 60 degrees Fahrenheit.

"C.T." means Central Time as adjusted for daylight savings time.

"Claims" means all claims or actions, threatened or filed and whether groundless or false, that directly or indirectly relate to the subject matters of the indemnity, and the resulting losses, damages, expenses, attorneys' fees and court costs, including injury, death and damage to real and personal property, whether incurred by settlement or otherwise, and whether such are threatened or filed prior to or after the termination hereof.

"Collection Facilities" shall mean those compressors, lines and facilities and appurtenances thereto, cathodic protection equipment and such easements and other rights in land that are to be used by Owner or, Owner's designee to collect and move the coal bed methane gas from the wellhead(s) to the inlet flange of the Receipt Point or any Excess Gas to any third party receipt point.

"Day" shall mean a period of time beginning and ending at 9 a.m. C.T.

"Delivery Point(s)" shall mean the point(s) described in Exhibit D.

"Excess Gas" shall have the meaning set forth in Paragraph 3 of Exhibit B of this Agreement.

"Facilities" shall mean those lines and facilities and appurtenances thereto, cathodic protection equipment and such easements and other rights in land that are to be used by Provider or, Provider's designee or third party service provider in performing the Field Services.

"Field  Services" shall mean any and all services that Provider needs to provide in the movement of Owner’s gas from the inlet flange of the Receipt Point to deliver Owner’s Thermally Equivalent Quantities of Gas at the Delivery Point. 

"Fort Union  Header" shall mean the Fort Union Gas Gathering, L.L.C. facilities, located in Campbell and Converse Counties, Wyoming.

"Fort Union In-Service Date" shall mean the later of the date that the Fort Union Gas Gathering, L.L.C. facilities are capable of receiving, flowing, treating and redelivering Gas or the date that the field  facilities necessary to deliver Gas in the Fort Union Gas Gathering, L.L.C. facilities are capable of receiving, flowing, dehydrating, compressing and redelivering such Gas.

"Funded Amount" shall have the meaning set forth in Section 6.2 of this Agreement.

"Gas" shall mean natural gas in its natural state, produced from wells, including, casinghead gas produced with crude oil, natural gas from gas wells, vaporized liquefied natural gas, methane and other gaseous hydrocarbons.

"Gas Purchase Agreement" shall mean that certain Gas Purchase Agreement covering the Committed Reserves between Enron Capital & Trade Resources Corp. and Owner of even date herewith.

"Joint Operating Agreement" shall mean that certain Joint Operating Agreement by and between SBLLC and Independent dated August, 3, 1999.

"Mcf" shall mean 1,000 cubic feet of Gas.

"MMBtu" shall mean one million British Thermal Units.

"Month" shall mean the period beginning at 9:00 a.m. C.T. on the first Day of a calendar month and ending at 9:00 a.m. C.T. on the first Day of the next succeeding calendar month.

"Owner's Daily Deliverability of Gas" means the Gas which is physically capable of being produced by Owner from Owner's Reserves in accordance with applicable law, rule or order from wells completed within the Committed Reserves, subject only to Owner's Reservations.

"Psia" shall mean pounds per square inch, absolute.

"Psig" shall mean pounds per square inch, gauge.

"Receipt Point(s)" shall mean the inlet flange of the point(s) described in Exhibit C.

"Reserve Commitment Area" shall mean all Gas reserves in and under or attributable to the area shown on Exhibit A, as may be amended from time to time. 

"Specifications" shall mean the System Specifications and Procedures of Provider, as the same may be amended and or supplemented from time to time with written approval between both parties.

"Thermally Equivalent Quantities" shall mean the volume of gas delivered hereunder for Owner's account to the Delivery Point(s) which shall equal the thermal equivalent in MMBtu of the volume of gas received by Provider at the Receipt Point(s) hereunder during a given period of time less compressor fuel, dehydrator fuel, treating fuel and loss and shrinkage of Gas required for delivery of Gas to the Delivery Point(s) hereunder during the same period of time.

"WIC In-Service Date" shall mean the date that the Wyoming Interstate Gas Medicine Bow Lateral interconnection with the Fort Union Gas Gathering, L.L.C. facilities is capable of receiving, flowing and redelivering Gas and is accepting nominations for such services

"Year" shall mean a period of 365 consecutive Days or 366 consecutive Days if the intervening period contains a February 29, with the first Year commencing at 9:00 a.m. C.T. on the Effective Date, and with each subsequent Year commencing on the anniversary thereof

SECTION  AUTONUM 
NOMINATION AND SCHEDULING

2.1
First of the Month Nominations.  Owner will submit in writing to Provider, by facsimile or electronically in the form requested by Provider, its total estimated quantities of Gas in Mcf and MMBtu per Day to be delivered to Provider at each Receipt Point and redelivered by Provider at the Delivery Point(s) under this Agreement by 9:00 A.M. C.T. on the earlier of the date that is five (5) Business Days prior to the beginning of the delivery Month or the first Business Day prior to the earliest deadline for first-of-the-month nominations of the downstream pipeline(s).

2.2.
Mid-Month Nominations.  Owner shall submit changes to its first-of-the-month nominations in writing to Provider, by facsimile or electronically, no later than 9:00 a.m. C.T., five Days prior to the scheduled Day of flow.  Owner shall notify Provider of daily downstream nomination changes by 9:00 a.m. Central Time on the day prior to the change. 

2.3.
Nomination Confirmations.  Upon receipt of Owner's nomination, Provider shall review the nomination and promptly notify Owner should a discrepancy exist between Owner's nominated volumes and volumes confirmed by the interconnecting pipeline for Owner or its market at the Delivery Point(s).  Provider shall notify Owner in writing, by facsimile or electronically, of volumes scheduled for first-of-the-month nominations or mid-month changes.  Provider shall not be obligated to provide service hereunder on any Day that Owner does not nominate pursuant to current procedures established by Provider and/or the downstream pipeline(s) or such alternate procedure to which Provider and Owner mutually agree.

2.4 Minimum Deliveries.
In the event the total average daily quantity of Gas received by Provider for Owner's account at any Receipt Point(s) hereunder is  two thousand (2000) Mcf for ninety 90 days out of one hundred twenty (120) consecutive Days for reasons other than curtailment, dewatering or Force Majeure, then the Agreement may be terminated for such Receipt Point at Provider's option, exercised after giving Owner thirty (30) Days written notice.

SECTION  AUTONUM 
CONTRACT BALANCING


3.1
Owners' Obligation to Maintain Balance.  Owner shall manage daily  receipts and deliveries of Gas and, if necessary, make adjustments to maintain a balance of receipts and deliveries.  Owner shall manage daily receipts and deliveries so that the Imbalance shall be kept as near zero as practicable.  "Imbalance" shall be defined as the difference between the total MMBTU's of Gas received at the Receipt Point(s), less fuel and lost and unaccounted for gas, and the total MMBTU's of Gas allocated to Owner at the Delivery Point(s).

          3.2     Provider’s Right to Minimize Variances and to Balance.  Monthly balancing of Receipt Point volumes and Delivery Point volumes shall be managed by Provider so that any Imbalance or tolerance shall be kept as near to zero as practicable.  Unless agreed to between parties, Provider will not be required to receive quantities from Owner in excess of the quantities Owner or Owner's designee will accept at the Delivery Point(s) on a concurrent basis and Provider shall not be required to deliver at any Delivery Point(s) quantities in excess of Thermally Equivalent Quantities of the gas received from Owner at the Receipt Point(s).

SECTION  AUTONUM 
OWNERSHIP AND CONTROL
Owner shall be deemed to be in exclusive control and possession of all Gas until it is delivered to Provider at the Receipt Point(s) specified herein, and after it has been delivered to Owner or for its account at the Delivery Point(s) specified herein.  Provider shall be deemed to be in exclusive control and possession of Gas hereunder after it is received by Provider at the Receipt Point(s) and until it is redelivered to Owner or for its account at the Delivery Point(s).  The Party deemed to be in exclusive control and possession of the Gas shall be responsible for and shall indemnify the other Party against any injury or damage arising from such control or possession, except with regard to injury or damage caused by or arising out of the sole negligence or willful misconduct of the nonpossessory Party.  The parties hereto understand and acknowledge that title to all Gas shall at all times remain with Owner.

SECTION  AUTONUM 
PRESSURES
Owner shall deliver Gas at the Receipt Point(s) at pressures not less than eighty (80) psig. Provider will maintain adequate facilities to provide, at the Receipt Point(s), a pressure of 80 psig.  Owner may from time to time, at Owner’s option, exceed 80 psig, but in no event shall Owner’s pressure exceed the maximum operating pressure of Provider’s facilities.  The maximum operating pressure of Provider’s facilities shall not be less than 150 psig. 
SECTION  AUTONUM 
QUALITY

6.1 Quality Specifications. The Gas delivered at the Receipt Point(s) shall meet the specifications, as follows: 

(a) Have a total Gross Heating Value of not less than 950 Btu's per cubic foot determined on a dry basis;

(b) Be commercially free of all dust, non-vaporous hydrocarbon liquids, non-vaporous water, suspended matter, all gums and gum forming constituents and any other objectionable substances;

(c) Contain not more than twenty (20) grains of total sulfur, nor more than one-fourth (1/4) grain of hydrogen sulfide per one hundred (100) standard cubic feet;


(d) Contain not more than four percent (4%) by volume of carbon dioxide(CO2);


(e) Have no greater than 10 ppm of oxygen;


(f)  Not contain more than six percent (6%) by volume of total inerts;

(g) Have a temperature of less than or equal to one hundred and twenty (120) degrees Fahrenheit;

(h) Have a hydrocarbon dew point no greater than twenty-five (25) degrees Fahrenheit.

6.2
Non Conforming Gas.  Provider, at its option, may refuse to accept receipt of any Gas not meeting the quality specifications set out herein.  Thereafter, Owner shall have the right to conform the Gas to the above specifications.  If Owner does not elect to conform the Gas to said specifications, then Provider may accept Gas tendered by Owner hereunder which does not meet the specifications above, treat same to conform to said specifications and charge Owner a mutually agreeable fee.  If, at any time, Owner determines that Provider's treating costs can no longer be economically justified, Owner shall so notify Provider in writing and in the event Provider is unable or unwilling to adjust such treating costs to a level acceptable to Owner, Owner shall have the right to obtain the release of such well and the affected producing formation from the terms of this Agreement. If neither Provider nor Owner elects to treat the Gas to conform to the above specifications or such treatment is terminated, then Provider shall upon thirty (30) Days prior written notice from Owner, release from the provisions of the Agreement the Well (as to the producing formation only) from which such Gas is produced.  The receipt by Provider of Gas which fails to meet any one of the above requirements shall not be held to be a waiver of Provider's right to refuse future delivery of such Gas.

6.3  Quality at the Redelivery Point(s). The Gas delivered by Provider for Owner's account at the Delivery Point(s) shall be of merchantable quality and shall meet the quality specifications of Transporter(s).

SECTION  AUTONUM 
FORCE MAJEURE

7.1
Except for Owner's obligations to make payment due for Field Services performed by Provider hereunder, neither Party shall be liable for failure to perform under the terms of this Agreement when such failure is due to "Force Majeure".  Force Majeure shall mean acts of God, severe weather, inability to obtain governmental approvals, strikes, lockouts, or industrial disputes or disturbances, civil disturbances, arrests and restraints, interruptions by government or court order, present and future valid orders of any regulatory body having proper jurisdiction, acts of the public enemy, wars, riots, insurrections, inability to secure labor or inability to secure materials, including inability to secure materials by reason of allocations promulgated by authorized governmental agencies, epidemics, fires, explosions, breakage or accident to machinery or lines of pipe, freezing of wells, compressors, or pipelines, inability to obtain easements, right‑of‑way or other interests in realty, the making of repairs, routine maintenance, replacements or alterations to lines of pipe or plants, capacity or firm transportation agreements with third parties over which neither Owner nor Provider has control, or any other cause, whether of the kind herein enumerated or otherwise, not reasonably within the control of the Party claiming Force Majeure, and which by the exercise of due diligence such Party could not have prevented or is unable to overcome.  Failure due to the occurrence of a Year 2000 problem relating to computer systems, software or equipment owned, leased or licensed by a Party, or a service provider to a Party, shall be deemed an event of Force Majeure hereunder, unless such Year 2000 problem was reasonably within the control of the Party claiming Force Majeure, and which by exercise of due diligence such Party could have prevented or overcome.

 Events of Force Majeure shall, so far as possible, be remedied with all reasonable dispatch.  The settlement of industrial difficulties shall be within the discretion of the Party having the difficulty, and the requirement that Force Majeure be remedied with all reasonable dispatch shall not require the settlement of industrial difficulties by acceding to demands of any opposing Party when such course is inadvisable in the discretion of the Party having the difficulty.

SECTION  AUTONUM 
BILLING AND PAYMENT
On or before the fifteenth (15th) Day of each calendar month, Provider will render to Owner a statement setting forth, in terms of Mcf's and MMBtu's, the total quantity of Gas received hereunder at the Receipt Point(s) and the Equivalent Quantity of Gas delivered hereunder at the Delivery Point(s) during the immediately preceding Month and the amount payable therefor.  Additionally, such statement shall set forth the  cumulative imbalance existing at the end of the current Month.  Owner agrees to pay Provider by wire transfer (according to the instructions set forth in the applicable statement or invoice) the full amount payable according to such statement on or before  fifteen (15) Days following the receipt of the statement thereof by Owner.  In the event such quantities are estimated for any period, corrected statements shall be rendered by Provider to Owner and paid by Owner or refunded or credited by Provider, as the case may be, in each instance in which the actual quantity received or delivered hereunder with respect to a Month shall be determined to be at variance with the estimated quantity theretofore made the basis of billing and payment hereunder. In addition to all other remedies available to Provider, should Owner fail to pay any amount when the same becomes due, interest shall accrue thereon at a rate equal to the prime rate from time to time in effect and charged by the Citibank, N.A., New York, New York, plus two percent (2%) per annum, (but in no event greater than the maximum rate of interest permitted by law) with adjustments in such rate to be made on the same Day as any change in such prime rate, for any period during which the same shall be overdue, such interest to be paid when the amount past due is paid.  Each Party hereto or its representative shall have the right at all reasonable times to examine the books and records of the other Party to the extent necessary to verify the accuracy of any statement, charge, computation or demand made under or pursuant to this Agreement.  Any statement shall be final as to all parties unless questioned within two (2) years after payment thereof has been made.

SECTION  AUTONUM 
ASSIGNMENT

Owner shall not assign or transfer its rights hereunder or in the Reserve Commitment Area without first obtaining Provider's written consent to such assignment or transfer, which shall not be unreasonably withheld.  Owner's transfer in violation hereof shall be void. If Provider fails to respond to a request for approval of assignment hereunder within thirty (30) days of receipt of written notice, such assignment shall be deemed approved.  For purposes of this provision, notice shall mean a writing delivered by certified mail, return receipt requested or trackable overnight delivery or courier service , and shall be deemed delivered when received.

SECTION  AUTONUM  
TAXES
Owner agrees to reimburse Provider upon invoice for the full amount of any taxes or charges (of every kind and character except corporate franchise and excess profits taxes and taxes measured by net income) levied, assessed or fixed by any municipal or governmental authority against Provider or its business in connection with or attributable to the volumes, value or gross receipts from the Field Services provided for the Gas received from Owner hereunder or against such Gas itself or the act, right or privilege of ownership, production, severance, handling, transmission, compression, treating, distribution, sale, delivery or redelivery of such Gas, whether such tax or charge is based upon the volume, value or gross receipts from the Field Services provided for such Gas or upon some other basis.

SECTION 11. RIGHTS OF WAY

Owner hereby grants to Provider, insofar as Owner has the right to do so, all requisite easements and rights-of-way over and across the premises covered hereby, with full right of ingress and egress, for the purpose of carrying out the duties and terms of this Agreement and Provider's obligations thereunder. To the extent Owner's leases or other agreements permit, Owner hereby grants to Provider the right to lay and maintain pipelines and to install any necessary equipment on said lease and shall have the right to free entry for any purpose incidental to the performance of its obligations hereunder. All pipelines, meters and other equipment placed by Provider on said lands shall remain the property of Provider and may be removed by Provider at any time, with thirty (30) day written notice to Owner.

SECTION 12.
MISCELLANEOUS
12.1
This Agreement contains the entire agreement between the parties hereto on the date hereof, respecting the subject matter hereof, and there are no prior or contemporaneous agreements or representations affecting such subject matter other than those herein expressed.

12.2
It is further agreed that no modification or change herein shall be enforceable unless reduced to writing and executed by both parties.

12.3
No waiver by either Party hereto of any one or more defaults by the other in the performance of any of the provisions of this Agreement shall operate or be construed as a waiver of any future default or defaults whether of a like kind or different nature.

12.4
There is no third party beneficiary to this Agreement and the provisions of this Agreement shall not impart rights enforceable by any person, firm or organization not a Party or not bound as a Party, or not a successor or assignee of a Party bound to this Agreement.

12.5
EXCEPT AS OTHERWISE PROVIDED HEREIN, In no event shall EITHER PARTY BE LIABLE FOR ANY SPECIAL, indirect, incidental, or consequential damages of any character, including without limitation, loss of use, loss of profits or revenues, cost of capital, cancellation of permits, , termination of contracts, tort or contract claims other than contract claims arising out of this Agreement, lost production or any other form of consequential damage suffered by Owner, and irrespective of whether claims for such damages are based upon contract, warranty, NELIGENCE, strict liability or otherwise.

12.6
The provisions of this Agreement are severable, and if any portion of this Agreement is deemed legally invalid or unenforceable, the remainder of this Agreement shall survive and remain in full force and effect.

12.7
Each Party shall not disclose the terms hereof to a third party (other than the Party's and its affiliates' employees, lenders, counsel, accountants or prospective purchasers of any rights under any transactions who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure.  Owner will be allowed to share the terms of this Agreement with other parties, who may also have an interest in the Leases and/or Acreage committed hereunder and will be authorizing Owner to handle their share of any Gas under the terms hereof.  The parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.

12.8
All claims, demands, causes of action, disputes, and other matters arising out of or relating hereto, whether sounding in contract, tort, or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA") and shall be conducted in Denver, Colorado.  Owner and Provider shall each designate an arbitrator, within 30 Days of receiving notification of the filing with AAA of an arbitration demand.  The two arbitrators shall select a third arbitrator who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present relationships with the party that appointed such arbitrator.  If either Party fails to timely designate an arbitrator, or the Parties' arbitrators fail to designate the third within 30 Days of their appointments, arbitrators shall be appointed by AAA such that there will be three arbitrators.

12.9
In the event the Federal Energy Regulatory Commission or any successor or other federal or state governmental agency exercises jurisdiction over the services or rates provided for under this Agreement, then Provider, at its election, shall have the right to terminate this Agreement or to conform the terms and conditions to the same economic considerations of this Agreement upon thirty (30) Days advance written notice to Owner.

EXHIBIT A

TO THE

FIELD  SERVICES AGREEMENT

Reserve Commitment Area

OWNER'S RESERVES

THIS EXHIBIT WILL BE THE PLAT OF THE RESERVE COMMITMENT AREA AND THE LISTING OF LEASES DEDICATED UNDER THIS AGREEMENT WITH INTERESTS IN EACH LEASE ENUMERATED

EXHIBIT B

TO THE

FIELD SERVICES AGREEMENT

FACILITIES DEVELOPMENT SCHEDULE

pronghorn creek area 

compression schedule:

 Provider shall provide to Owner the following minimum compression and Provider's service obligation shall be for the volumes for which compression is made available as follows: 

1. Initial Compression.  Provider shall diligently proceed with the acquisition of all applicable governmental approvals and permits, and rights of way, and subject to the acquisition of such approvals, permits and rights or way, Provider shall no later than October 31, 1999, have available to Owner compression capable of not less that 9,000 Mcf a day at 80 psi suction pressure.

2.
First Additional Compression.  Upon Owner's delivery of Gas utilizing at least eighty percent (80%) of existing compression facilities and one of the following is occurring; a) if Owner is actively drilling additional wells, b) Owner has additional wells to complete and hook-up, or c) production is inclining, Provider shall provide additional compression.  The first such additional compression shall provide total compression  capable of not less than 18,000 mcfd at 80 psi suction pressure.
3.
Additional Compression.  Upon Owner's delivery of Gas utilizing at least eighty percent (80%) of existing compression facilities and if production is inclining, Provider shall provide additional compression in increments of 9,000 Mcf a day, unless otherwise agreed, at 80 psi suction pressure.  If Provider in its sole discretion determines it is uneconomic for any reason to provide additional compression in accordance with this Paragraph 3, Provider shall give Owner thirty (30) days notice of same.  Provider and Owner will negotiate upon terms and conditions under which Provider will expand compression facilities.  If the Parties, within sixty (60) days following Provider's notification are unable to agree upon those terms and conditions, then Owner may install additional compression at its sole cost and expense to compress the Gas exceeding the then existing compression capability of Provider (the "Excess Gas")  for delivery directly into the Fort Union Header, at Owner's option.  Such thirty (30) day notice period and the subsequent sixty (60) day negotiation period shall be waived by Provider, if such periods have previously been performed in accordance with the terms of Paragraph 3 of Exhibit F of the Gas Purchase Agreement.  If Owner elects to deliver the Excess Gas directly into the Fort Union Header, Provider and Owner shall negotiate the terms for  a connection to Provider's existing tap valve or new tap valve on the Fort Union Header, as required,  and the installation  of a meter station, and appurtenant facilities (the "Excess Gas Facilities") to measure deliveries from Owner's installed compression to the Fort Union Header.   The Excess Gas Facilities shall be installed for mutually agreeable facilities fees.  The Parties shall negotiate a mutually agreeable facilities agreement which shall govern all terms of the installation of the Excess Gas Facilities.  The Provider shall operate the Excess Gas Facilities.  Owner shall compress all such Excess Gas to pressures sufficient to facilitate delivery at pressures existing in the Fort Union Header from time to time.  If Owner elects to deliver the Excess Gas directly into the Fort Union Header, Provider shall move all Excess Gas for Owner on the Fort Union Header for a fee of $0.145 per Mcf. 
4.
Declining Production. At such time as Owners Daily Deliverability of Gas from the Committed Reserves starts to decline, Owner may elect to apply the decline ratably between the Gas flowing through the Provider's compression and the Owner's installed compression.  If subsequent to Owner's installation of compression under Paragraph 3 of this Exhibit B Provider has available compression capacity, Owner may request in writing to Provider that any such released Gas be rededicated to Provider hereunder.  Provider shall notify Owner whether Provider accepts or rejects such request within ten days of receipt thereof.  If at any time Owner's Daily Deliverability of Gas fails to justify the existing level of compression service provided by Provider hereunder, Provider may elect to decrease the compression capacity to the level reasonably anticipated to be utilized by Seller.
other facilities:
Provider shall provide meter(s) with an inlet flange for connection by Owner at the Delivery Point. 
EXHIBIT C

TO THE

FIELD  SERVICES AGREEMENT

Receipt Point(s)
Initial Receipt Point shall be at the inlet flange to Provider’s Facilities which shall be located in either W/2SW of Section 9 or the NWNW of Section 16, both in Township 47 North, Range 73 West, Campbell County, Wyoming.

This Exhibit C shall be amended from time to time by mutual agreement to allow for additional Receipt Points.

EXHIBIT D

TO THE

FIELD  SERVICES AGREEMENT

Delivery Point(s)

At the terminus of the Fort Union Header:

1.
Wyoming Interstate Company, Ltd. - Medicine Bow Meter Station 


2.
Colorado Interstate Gas Company- North Platte River Station


3.
KN Energy, Inc. - KNI Interconnect Station


TO THE

FIELD  SERVICES AGREEMENT

Form of Construction Agreement

 FACILITIES CONSTRUCTION AGREEMENT


This Facilities Construction Agreement (this "Agreement"), is entered into and made effective this ____ day of _________, 1999 (the "Effective Date"), between Sapphire Bay, L.L.C., a Delaware limited liability company ("SBLLC") and Independent Production Company, Inc. ("Independent") (SBLLC and Independent are each referred to as a "Party" and collectively as the "Parties").

W I T N E S S E T H:


WHEREAS, SBLLC owns or controls certain coal bed methane reserves in the Pronghorn Creek Area of the Powder River Basin in Wyoming (the "Reserves"); 

WHEREAS, SBLLC has entered into the Field Services Agreement (hereinafter defined) to move such coal bed methane gas production from the inlet of certain reciprocating compressors connected to the Fort Union Gas Gathering, L.L.C. header located in Converse and Campbell Counties, Wyoming (the "Fort Union Header"); and


WHEREAS, SBLLC desire to engage Independent to design, construct, and install compressors, lines, facilities, and appurtenances thereto that are to be used to collect and move coal bed methane gas production from the wellhead(s) to the inlet of those certain reciprocating compressors (the "Collection Facilities"); and


WHEREAS, Independent desires to design, construct, and install the Collection Facilities in accordance with the terms of this Agreement.


NOW, THEREFORE, in consideration of the premises and the mutual covenants and agreements herein contained, the parties hereto agree as follows:

1.
Scope of Work.  Independent shall furnish and pay for all labor, supervision, tools, technical capability, transportation, material(s), and supplies and all other items or accessories necessary for Independent to design, install, and construct the Collection Facilities (the "Work") which are capable of moving the Owner's Daily Deliverability of Gas as such term is defined in the Field Services Agreement by and among Enron Midstream Services, L.L.C., SBLLC and Independent of even date herewith (the "Field Services Agreement").  The layout of the Collection Facilities and construction and material specifications shall be as set forth on Exhibit A hereto.  Exhibit A hereto shall be provided and updated by Independent to reflect any material changes and subject to the approval of Enron Capital & Trade Resources Corp., as a member of SBLLC, which approval shall not be unreasonably withheld.

2.
In-Service Date.  Independent shall commence the Work as soon  reasonably possible after portions or all of the SBLLC well locations and the terminus of the Collection Facilities have been identified by Independent, as operator for SBLLC, and Enron Midstream Services, L.L.C., respectively.  The Collection Facilities shall be installed by Independent in segments in coordination with well completion by SBLLC taking into consideration the necessary lead times to insure that upon well completion, the well(s) are able to begin production through the Collection Facilities within a commercially reasonable period.  


3.
Term.
This Agreement shall commence on the Effective Date and shall continue until final acceptance of the Work by SBLLC.


4.
Standards.
Independent shall perform the Work in accordance with prudent engineering standards generally acceptable within the industry.


5.  
Contract Price.  SBLLC shall pay to Independent all direct costs and expenses incurred by Independent in performing the Work up to and not to exceed an amount of $750,000 (the "Contract Price").  All cost and expenses incurred by Independent in excess of $750,000 to complete the Work shall be borne by Independent, unless otherwise mutually agreed by the Parties in writing. 

6.
Payment Terms. Independent shall provide to SBLLC a monthly summarized statement of construction costs and expenses incurred hereunder by Independent for the previous month for the Work along with copies of original invoices and supporting documentation.  The summarized statement shall also include the current status of the construction of the Collection Facilities.  SBLLC shall pay to Independent the amount owed for an approved summarized statement within 25 days of receipt thereof.


7.
Easements.  Independent shall obtain the grant, conveyance or assignment to SBLLC of all necessary rights-of-way, easements, or other land rights necessary for the installation, construction, and operation and maintenance of the Collection Facilities.  All documents evidencing such grant, conveyance, or assignment for all segments of the Collection Facilities shall be referenced in Exhibit A hereto or alignment drawings created by Independent.  Independent agrees that costs of obtaining such rights-of-way, easements, and other land rights are specifically included in the Contract Price.


8.
Subcontracting.  Independent may prudently use subcontractors in the performance of all or any part of its obligations under this Agreement; however, no such subcontracting shall relieve Independent of its obligations hereunder.  Any such subcontracting shall be subject to the terms and conditions of this Agreement.

9.
Ownership and Risk of Loss.  Independent shall be responsible for and be obligated to replace, repair, or reconstruct the Work and any material, equipment, or supplies furnished for the Work which is lost, damaged or destroyed prior to transfer of care, custody, and control thereof to SBLLC, and control shall be deemed to occur at the point in time when natural gas is first introduced into the Collection Facilities; provided that, Independent shall not be liable for any damage to the Work caused by SBLLC or persons under the direction or control of SBLLC.  Title to the Work or any part thereof shall transfer to SBLLC when payment for the Work or any part thereof is made.  Independent shall transfer such title to SBLLC free and clear of any liens or encumbrances.

10. 
Taxes.
 Independent shall be responsible for any and all taxes of any type whatsoever assessed on the Work.  The Contract Price includes all sales, use, gross receipts or other applicable taxes on materials, supplies, equipment or services furnished by Independent.


11.
Inspection and Retention of Records.  SBLLC shall have the right at all reasonable times to audit the records of Independent which are pertinent to the Agreement; provided, however.  If any such examinations reveal any inaccuracy in any billing theretofore made, the necessary adjustments in such billing and payment shall be made within thirty (30) days after final determination thereof; provided, that no adjustments for any billing or payment shall be made for any inaccuracy claimed after the lapse of twenty-four (24) months from the rendition of the invoice(s) relating thereto.  All of the records including, measurement, safety, operational, accounting records and accounts referred to herein shall be maintained according to generally accepted accounting and industry principles employed in the business of the natural gas pipeline design and construction or in accordance with any laws, rules or regulations which are or may become applicable, and such records and accounts will be available for inspection at times mutually agreeable to the Parties hereto.

12.
Insurance.
Independent shall, at Independent's sole cost and expense, have and maintain insurance in such amounts, against such risks (including, without limitation, public liability insurance) with such carriers and in such form as shall be satisfactory to SBLLC, such insurance requirements as set forth in Exhibit F of the Limited Liability Company Agreement of Sapphire Bay, L.L.C. dated August 3, 1999 by and among Enron Capital & Trade Resources Corp., Joint Energy Development Investments II, Limited Partnership, and Independent Production Company, Inc.  During the term of this Agreement Independent shall obtain and maintain in effect waivers of subrogation from its insurers, each in favor of SBLLC, under the policies required hereunder.  Further, during the term of this Agreement, Independent shall cause SBLLC to be named as an additional insured on its public liability policies applicable hereto, subject to existing deductibles and other provisions contained in such policies.  Independent shall provide prior written notice to SBLLC of any intended material alteration of insurance coverage required to be maintained under this Paragraph 11 and shall not make any such changes without SBLLC's consent.  In addition, Independent shall provide to SBLLC immediate notice of any cancellation or material alteration of coverage upon receiving notice thereof from any carrier.  Not less than ten days prior to the expiration date of any policies required hereunder, Independent shall deliver evidence to SBLLC of insurance, in substantially the same form as previously held evidencing renewal or replacement thereof.

13.
Indemnity.  Each Party agrees to indemnify, defend and hold harmless the other Party and their respective parents, members and other affiliates, successors, assigns, legal representatives, officers, directors, shareholders, agents and employees (the “Indemnified Party”) from and against all claims, causes of action, damages, suits, judgments, and liabilities of every kind, (including all expenses of litigation, court costs and attorneys and expert witness fees), injuries to or sickness or death of any person, loss or damage to any property (including, without limitation, claims resulting from the presence, disposal or release of any material, and for the clean-up or remediation of contamination and/or environmental damage or claims resulting from any rights-of-way, easements, or land rights required under Section 7 of this Agreement), civil or criminal fines or penalties or similar payments, or other losses not enumerated above (hereafter an "Indemnity Claim"), caused by, arising out of, or in any way incident to, in connection with, or related to (i) the breach by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) of any portion of that Party’s obligations, covenants, representations, or warranties contained in this Agreement, or (ii) any act or omission by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) with regard to or in the course of its performance of this Agreement or any activities conducted by such Party (or any of such Party’s employees, agents, representatives, contractors or subcontractors) pursuant to this Agreement. IT IS THE INTENT OF THE PARTIES THAT THIS INDEMNITY AND THE LIABILITY ASSUMED UNDER IT BE WITHOUT REGARD TO THE CAUSE OR CAUSES THEREOF, INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY INDEMNIFIED PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE; PROVIDED, NO PARTY SHALL BE LIABLE IN RESPECT OF ANY CLAIM TO THE EXTENT SAME RESULTED FROM THE GROSS NEGLIGENCE, WILLFUL MISCONDUCT OR BAD FAITH OF THE INDEMNIFIED PARTY.

14.
Limitation of Damage Recovery.  EXCEPT AS EXPRESSLY PROVIDED HEREIN, NO PARTY SHALL BE LIABLE TO ANY OTHER PARTY FOR ANY PUNITIVE, EXEMPLARY, OR TREBLE UNDER OR IN RESPECT OF THIS AGREEMENT OR FOR ANY FAILURE OF PERFORMANCE RELATED HERETO HOWSOEVER CAUSED, EXCEPT TO THE EXTENT INCORPORATED INTO AN INDEMNITY CLAIM.

15.
Notices and Statements.  All notices, statements, and communications made pursuant to this Agreement shall be made as specified below.  Notices required to be in writing shall be delivered in written form by letter, facsimile or other documentary form.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of the day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close of a business day in which case it shall be deemed received at the close of the next business day) or such earlier time confirmed by the receiving Party.  Notice by overnight mail or courier shall be deemed to have been received two business days after it was sent or such earlier time confirmed by the receiving Party.  Any Party may change its addresses by providing notice of same in accordance herewith.






SBLLC:

Independent Production Company, Inc. as Managing Member of 
Sapphire Bay, L.L.C.,

410 – 17th St., Suite 570 

Denver, CO 80202

Phone (303) 595-8829

Fax: (303) 595-3653


Independent:

Independent Production Company, Inc.

410 – 17th St., Suite 570

Denver, CO 80202

Phone (303) 595-8829

Fax: (303) 595-3653

 

16.
Compliance with Laws.  The Work shall be performed by Independent in compliance with all valid laws, orders, directives, rules and regulations of governmental authorities having jurisdiction.

17.
Laws.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF WYOMING.

18.
Arbitration.  All claims, demands, causes of action, disputes, and other matters arising out of or relating hereto, whether sounding in contract, tort, or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA") and shall be conducted in Denver, Colorado.  Each Party shall each designate an arbitrator, within 30 Days of receiving notification of the filing with AAA of an arbitration demand.  The two arbitrators shall select a third arbitrator who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present relationships with the party that appointed such arbitrator.  If either Party fails to timely designate an arbitrator, or the Parties' arbitrators fail to designate the third within 30 Days of their appointments, arbitrators shall be appointed by AAA such that there will be three arbitrators.  Only monetary damages allowed pursuant to this Agreement may be awarded and the arbitrators shall have no authority to award exemplary, punitive, or treble damages of any type under any circumstances regardless of whether such damages may be available under law.

19.

Independent Contractor.
The Work performed by Independent in the fulfillment of the terms and obligations of this Agreement shall be as an independent contractor, and this Agreement does not create an employer/employee relationship between SBLLC and Independent or between any employees or contractors of Independent and SBLLC.  Independent is not entitled to the benefits provided by SBLLC or its parent, subsidiaries or affiliates to their employees, and by operation of this Agreement, Independent is not an agent, partner, or joint venture of SBLLC, its parent or any subsidiary or affiliate.  This Agreement is not intended to create, and shall not be construed to create, a relationship of partnership, joint venturers, an association for profit or any other type of special relationship of the type that gives rise to fiduciary duties under the law.  Independent shall act at its own risk and expense in its fulfillment of the terms and obligations of this Agreement and shall employ and direct any persons performing the Work hereunder.  In its capacity as a Party to this Agreement, Independent shall not represent itself to third persons to be anything other than an independent contractor of Company, nor shall Independent offer to agree or to incur or assume any obligations or commitments in the name of SBLLC.  

20.
Binding Agreement and Assignments. Once executed by the Parties, this Agreement shall be binding upon and inure to the benefit of the Parties and their permitted successors and assigns.  Except to the extent expressly allowed hereinafter, a Party may not sell, assign or otherwise transfer, in whole or in part, any interest in this Agreement without the prior written consent of the other Party to this Agreement, which shall not be unreasonably withheld.  Any sale, assignment or transfer in violation of the foregoing provisions shall be void.


21.
Survival of Provisons.  The terms of Paragraphs 9, 10, 12, 13, and 15 shall survive termination of this Agreement.

22.
Miscellaneous.  If one or more of the provisions of this Agreement are determined to be invalid, illegal or unenforceable by a court of competent jurisdiction, the affected Parties hereunder shall promptly meet and attempt in good faith to agree on how to adjust the remaining provisions of this Agreement to place the affected Parties in the same economic position they would have been in had invalid, illegal, or unenforceable provisions remained in effect.  This Agreement together with the Exhibits attached hereto set forth the entire agreement among the Parties relating to the subject matter hereof and supersedes and replaces all previous discussions, undertakings and agreements regarding the subject matter of this Agreement.  Except as otherwise expressly provided, this Agreement shall not be amended other than by written agreement of the Parties. The failure of any Party to insist upon strict performance of any provision hereof shall not constitute a waiver of, or estoppel against asserting, the right to require such performance in the future, nor shall a waiver or estoppel in any one instance constitute a waiver or estoppel with respect to a later breach of a similar nature or otherwise.

23.
Counterparts.  This Agreement may be executed in any number of counterparts, each of which when so executed shall be deemed to be an originally executed copy.


IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.

SAPPHIRE BAY, L.L.C.
INDEPENDENT PRODUCTION

by INDEPENDENT PRODUCTION

COMPANY, INC.

COMPANY, INC, its Managing 


Member

By:






By:





Title:
_______




Title:





Date:






Date:






EXHIBIT A

To the Facilities Construction Agreement

COLLECTION FACILITIES LAYOUT

[This Exhibit shall be a detailed map depicting the wellhead(s) from which the Collection Facilities run, the pipeline size, the compressor station layout, and all required interconnections.  It shall also include construction and material specification.  This Exhibit will be updated by Independent as the well locations are identified and completed and the system is configured.]

EXHIBIT F

TO THE

FIELD  SERVICES AGREEMENT

Measurement, testing, and Calibration
Except as specified in Section 4.2 of the Agreement or otherwise agreed by Provider, the metering facilities to measure the volumes of Gas delivered at each Receipt Point and Delivery Point shall be maintained and operated or caused to be maintained and operated by Provider.  The Btu content of the Gas shall be determined by the facilities at the Receipt Points and Delivery Points.  Such facilities and measurement data with respect to the Gas covered hereby shall at all reasonable times be subject to joint inspection by the Parties hereto. Gas volumes measured with the use of orifice meter(s) shall be determined in accordance with the provisions of the Gas Measurement Committee Report No. 3 of the American Gas Association (ANSI/API 2530-1991, as amended) as amended, supplemented, or revised from time to time.  Gas volumes measured with the use of positive or turbine meter(s) shall be determined on the basis of Gas Measurement Committee Report No. 7 of the American Gas Association as amended, supplemented, or revised from time to time. Gas volumes measured with the use of ultrasonic meter(s) shall be determined on the basis of Gas Measurement Committee Report No. 9 of the American Gas Association as amended, supplemented, or revised from time to time. The unit of volume for measurement of Gas delivered hereunder shall be one (1) cubic foot of Gas at a base temperature of sixty degrees Fahrenheit (60(F.) and at an absolute pressure of fourteen and seventy-three one hundredths (14.73) pounds per square inch absolute.  Atmospheric pressure for each of the Receipt Points and Delivery Points shall be assumed to be the pressure value determined by Provider for the county in which such point is located pursuant to generally accepted industry practices (12.7 psia) irrespective of the actual atmospheric pressure at such points from time to time.  Temperature shall be determined by a recording thermometer of standard make.  If recording charts are used the arithmetical average of the temperature recorded during periods of flow for each chart, the factor for specific gravity according to the latest test therefor, and the correction for deviation from Ideal Gas Laws applicable during each chart period shall be used to make proper computations of volumes hereunder.  If electronic flow measurement is used, continuous temperature, static pressure and differential pressure monitoring will be applicable.  If electronic measurement is used in conjunction with on-site chromatograph, continuous monitoring of specific gravity will be applicable; otherwise the volumes computed using a fixed value specific gravity factor shall be corrected to reflect the actual specific gravity of the flowing Gas as determined by a chromatographic analysis of the sample accumulated during the same period of flow or, in the case of spot samples, the specific gravity factor determined by chromatographic analysis shall be applied to volumes delivered during the succeeding chart periods.  The correction for deviation from the Ideal Gas Laws shall be computed and applied to volumes calculated by electronic measurement devices.  Specific gravity and Btu shall be determined by such methods as may be developed by Provider through use of a continuous Gas sample accumulator, on premises analysis, or by spot samples taken at the Receipt Points and Delivery Points at intervals determined to be appropriate by Provider, but in no event less than when meters are tested.  Results from a continuous sampler shall be used to calculate volumes delivered during the same period in which the sample was accumulated; provided, however, that Provider reserves the right to adopt the practice of using the Btu content measured for a period prior to the Month of Gas flow in calculating the quantity of Gas transported during a given Month.  Results from a spot sample shall be used to calculate volumes during the subsequent period until another sample is taken.  The arithmetical average of the continuous temperature recorded during each chart period, the factor for specific gravity according to the latest test therefor, and the correction for deviation from Ideal Gas Laws applicable during each chart period shall be used to make proper computations of volumes hereunder.  The gross heating value (Btu content) used shall be determined by adjusting the Btu content measured to reflect the actual water vapor content of the Gas delivered at a temperature of sixty degrees Fahrenheit (60(F.) at an absolute pressure of fourteen and seventy-three one-hundredths (14.73) pounds per square inch absolute.  The volume of Gas measured shall be multiplied by the applicable Btu content for such Gas (either that measured for the Month of Gas flow or for the designated period of Btu measurement that may occur prior to the actual Month of Gas flow) to determine the total volume of Gas in MMBtu.

11.
Meter Test.

 If the aggregate error in any measurement devices is found on test to register not more than one percent (1%) plus or minus in volume, then they shall be deemed to be correct.  All measuring devices shall be adjusted upon test to register accurately within the tolerance allowed by their respective manufacturers.  If the aggregate error in any measurement devices is more than one percent (1%) plus or minus in volume, adjustments shall be made by applying the percentage of error to the volume involved during the time the metering equipment was out of calibration, if this period can be ascertained.  If the length of time the metering equipment was out of calibration cannot be ascertained, then the percentage of error will be applied to the volume delivered for one-half of the time elapsed since the date of the last calibration.  During the time any meter is out of repair or is being tested, or in the event of a sudden failure of any meter to register for any period accurately within the one percent (1%) variation allowed herein, and if it is not feasible to install another meter, then the volume of Gas flowed shall be estimated with the mutual concurrence of both parties until a new or repaired meter is installed.  Adjustment and settlement shall be made at the regular Monthly periods on the basis of the best available data using the first of the following methods which is feasible:

a.
By using the registration of any check measuring equipment, if installed and registering;

b.
By correcting the error if the percentage of error is ascertainable by calibration, test or mathematical calculations; and

c.
By estimating the quantity of deliveries by deliveries during preceding periods under similar conditions when the meter was registering accurately.

The measuring Party shall give the other Party, and regulatory agencies having jurisdiction and entitled notice, reasonable prior notice of the time of all tests of meters and appurtenant instruments so that the other Party may conveniently have its representatives present; provided, however, if the measuring Party has given such notice to the other Party and the other Party is not present at the time specified, then the measuring Party may proceed with the tests as though the other Party were present, and the results therefrom shall be deemed correct and accurate.

If the Provider determines that any measurement error results from pulsation,  Owner shall or shall itself cause the person who owns the facilities that are causing the pulsation to (at its or their expense), within sixty (60) Days of its receipt of notification, reduce the pulsation to a level such that the square root error in respect of pulsation is not greater than one percent (1%).
The composition and BTU content of any gas stream required to be measured hereunder shall be determined by Provider quarterly, or more often if deemed necessary by Provider, at the point where the measurement equipment is located, by chromatographic analysis, or by some other method mutually acceptable to the parties.

Provider may at its discretion and expense install, operate, and maintain mutually acceptable “Electronic Flow Measurement” (EFM) and communication equipment required for data acquisition, at each Delivery Point, in compliance with API Chapter 21, Section 1, as amended from time to time.  Owner shall have access to all such data and communication equipment including real time data via the communication network.

Provider and Owner shall be jointly responsible for obtaining approvals and notifying the appropriate governmental agencies, including the Bureau of Land Management, that EFM equipment will be utilized for custody transfer measurement from Owner to Provider.  Should Owner and Provider be unable to obtain any of those requisite approvals, Provider shall remove any EFM equipment from which the approval was not obtained and replace that EFM equipment with custody transfer measurement equipment meeting the requirements stated above.

Each Party shall have access at all reasonable hours to all facilities which are related to gas measurement and sampling.  Each Party shall have the right to be present for any installing, reading, cleaning, changing, repairing, testing, calibrating and/or adjusting of either Party’s measuring equipment.

12. Check Meters
Either Party may at its option and expense, install and operate check measuring equipment, provided that the equipment is installed in a way that does not interfere with the operations of the other Party.  Either Party’s check meters shall be subject at all reasonable times to inspection and examination by a representative of the other Party, but the reading, calibration, adjustment and changing of charts shall be done only by the Party installing the check meters.

13. Preservation of Records
Provider and Owner shall preserve for a period of at least four (4) years or for such longer period as may be required by appropriate authority, test data, charts or other similar records.

14. Records
Each Party shall, upon request, furnish to the other Party at the earliest possible time, all charts or EFM data upon which it has based any statement.  Each Party shall return to the other Party all charts or EFM data with sixty (60) days of receipt.  Each Party shall have access to the other Party’s records and books at all reasonable business hours so far as they affect measurement and settlement for the gas received or delivered.
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