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	To:
	Eric Feitler
	
	

	From:
	Stacy Dickson Granmayeh
	Department:
	ENA - Legal

	
	
	
	

	Subject:
	Procter & Gamble Base Natural Gas Contract (the “Base Contract”)
	Date:
	June 8, 2001


Per your request, I have reviewed the above-referenced agreement and have the following comments and concerns:

1) The term “Contract Period” at the top of the second page should be changed to “Period of Delivery” because it refers to the delivery term of a particular transaction not the term of this Base Contract.

2) The term “Force Majeure” includes excuse for performance under this Base Contract (i.e. delivery and receipt of physical gas) when there is an inability to transact future trading on the NYMEX for any reason.  I do not think that is an appropriate excuse for physical performance.

3) In the definition of “Interruptible Basis” there is a requirement that a party provide at least 48 hours notice prior to interruption.  This is not Enron’s definition of interruptible.

4) The definition of “NYMEX Related Transaction” does not make sense.

5) The second and third sentences of Section 3 TRANSACTIONS Agreement conflict on when the parties are bound to a transaction.

6) ENA prefers to be the only party issuing a confirmation which is inconsistent with the first sentence of Section 3 TRANSACTIONS confirmations.

7) The remedies for nonperformance under Section 4 Contract Quantity are available only after the non-performing party has been given two days advance written notice by the other party that it should perform.  This does not seem workable to me.  Additionally, there must be a replacement purchase or replacement sale in order for the performing party to recover damages.  This is contrary to ENA’s use of Gas Daily to calculate damages for non-performance.

8) Please review the Buyout provision of Section 4 Contract Quantity.  Note that in the event Procter & Gamble is unable to take delivery of the Daily Quantity, they will instruct us to close out their NYMEX position.  If this results in a gain, we will pay them the amount of the gain.

9) I do not understand the purpose of the first sentence of Section 5 Delivery of Gas—Pressure, Quality and Measurement.

10) Please note Section 11 Regulatory Authority contains a free walk to Procter & Gamble in the event of a regulatory change.

11) In Section 15 Employment Law Compliance, ENA warrants that we will include on each invoice the following certification:  “Materials or work covered by this invoice were produced in conformity with the Fair Labor Standards Act as amended.”  Because ENA does not produce the gas, we cannot make this certification.  Additionally, I am not comfortable with ENA giving the indemnity at the end of Section 15.

12) ENA cannot indemnify Procter & Gamble for environmental liability under Section 16.

13) Note Section 17 Consistent Pricing Basis Meet or Release allows Procter & Gamble a free walk in the event that ENA does not meet a lower price offered by a third party.  ENA may not recover certain costs associated with the termination of the contract.

14) A limitation of liability provision needs to be added to the Base Contract.

Please call me at your convenience so that we may discuss my comments.
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