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Tokyo Aoyama Law Office
ATTORNEYS AT LAW

Baker & McKenzie
ATTORNEY AT FOREIGN LAW OFFICE

QUALIFIED JOINT ENTERPRISE OFFICES
MEMORANDUM

TO:
Susan Musch – Enron

Jane McBride – Enron Japan

CC:
Paul Davis – BM Tokyo 


Jeremy Pitts – BM Tokyo

FROM:
Yukinori Watanabe/Ed Whatley(
DATE:
February 23, 2001
RE:
Revised CSA and ISDA Schedules

Dear Susan and Jane:

This is a response to Susan’s e-mail of Wednesday February 21, copy attached.  We have made a preliminary review of the schedules and have also had a chance to discuss with our colleague Jeremy Pitts who has been separately requested by Jane to revise the CSA schedule.  In the interest of coordinating our review with Jeremy’s work, we would like to raise the following questions for response by you and/or Jane, as appropriate, and give the following preliminary comments on tax issues.

In the schedules, the provisions with significance for tax purposes are those dealing with the arrangements for the payment of interest (or interest equivalents) on collateral.  In order to determine the tax effects, could you clarify what transactions are contemplated to be entered into using the schedule?  To the extent that Japanese domestic transactions, e.g., between Enron Japan and a Japanese financial institution, are contemplated, Enron Japan would not be require to withhold tax from interest payments to the domestic financial institution but such financial institutions would be required to withhold tax from interest paid to Enron Japan on its collateral.  Such domestic withholding tax should be creditable for corporate tax purposes by Enron Japan.  If Enron Japan will enter into transactions with non-residents of Japan, it may be required to withhold tax from payments of interest on collateral placed with it in Japan, subject to any exemption or reduction of such tax under an applicable tax treaty.  The tax representations at Part 2 of the ISDA schedule appear to contemplate withholding on such interest payments.

Jeremy informs us that he has been instructed by Jane to modify the August 30, 2000 draft CSA schedule to provide for collateral to be tendered either in Japan, in which case the collateral arrangement would be structured to take account of Japanese law governing security interests, or in the United States, in which case it would be structured in light of the characteristics of US security interests.  Could one of you let us know whether it is actually intended and expected that Enron Japan would accept the tender of collateral in the United States for transactions it enters into in Japan?  We would suspect that such an arrangement might be unlikely in practice and, in light of our discussions with Jeremy, would suggest that provisions governing US situs collateral not be included unless there is a real need for such provisions as this would make both the drafting exercise which Jeremy must carry out and our tax analysis much more complicated.  Please give us your instructions on this point and we will supplement the tax comments as needed.

Otherwise, the comments in our May 11, 2000 memorandum remain generally valid.  As stated therein, on request, we would be happy to review and comment on specific contemplated transactions.

Best regards.
























































































(  Registered in Japan as an Attorney at Foreign Law, Jurisdiction of Primary Qualification:  California;  Designated Laws:  Washington, D.C. and All U.S. States Except Louisiana
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