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PURCHASE AGREEMENT
This Purchase Agreement (this “Agreement”) is made and entered into and effective on the ___ day of  ___,  (the “Effective Date”) by and between [ENRON], incorporated under the laws of the state of Delaware, with offices located at [] ("Purchaser"), and FuelCell Energy, Inc., a corporation incorporated under the laws of Connecticut (“Seller”), with offices located at [].


RECITALS
      WHEREAS, Purchaser has the need to acquire Direct FuelCell®  Power Plants and associated equipment and services; and

      WHEREAS, Seller is in the business of designing, engineering, manufacturing, and installing such equipment and other services related thereto;

      WHEREAS, Purchaser wishes to contract with Seller for the design, engineering, manufacture, and installation of such equipment and other services related thereto;

      WHEREAS, the parties desire to set forth the terms and conditions under which Seller will provide and Purchaser will purchase such equipment and related services;

      NOW, THEREFORE, in consideration of the mutual covenants herein contained, and intending to be legally bound, the parties hereto agree as follows:

ARTICLE I.  DEFINITIONStc \l1 "ARTICLE I.  DEFINITIONS
Capitalized terms used in this Agreement without other definition shall have the meanings specified in this Article I.

As used in this Agreement, the terms "herein", "herewith" and "hereof" are references to this Agreement, taken as a whole, the term "includes" or "including" shall mean "including, without limitation," and references to a "Section", "subsection", "clause", "Article", "Exhibit", "Appendix" or "Schedule" shall mean a Section, subsection, clause, Article, Exhibit, Appendix or Schedule of this Agreement, as the case may be, unless in any such case the context specifies otherwise.  All references to a given agreement, instrument or other document shall be a reference to that agreement, instrument or other document as modified, amended, supplemented and restated through the date as of which such reference is made, and reference to a law, regulation or ordinance includes any amendment or modification thereof.  A reference to a person includes its successors and permitted assigns.  The singular shall include the plural and the masculine shall include the feminine, and vice versa.  

The terms and the definitions set forth herein apply when capitalized.

1.1
Acceptance.  Shall have the meaning set forth in Section 10.7.

1.2
Affiliate.  Shall mean a person or entity who, with respect to a specified person or entity, directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control or ownership with, the person or entity specified.

1.3
Agreement.  Shall have the meaning set forth in the Heading and shall include all Exhibits attached hereto, as amended from time to time as provided herein.

1.4
Applicable Laws.  Shall mean any applicable federal, state, municipal or local statute, ordinance or other law, regulation or by-law or any rule, code or direction or any license, consent, permit, authorization or other approval including any conditions attached thereto (whether relating to the environment or otherwise) which has appropriate jurisdiction.  

1.5
Cancellation Charge.  Shall have the meaning set forth in Section 5.4.3.

1.6
Change in Law.  Shall mean any change in, or binding change in the judicial or administrative interpretation of, or adoption of, any Applicable Law, which is implemented after the Effective Date, and which has an adverse affect on a party’s performance under this Agreement; provided, however, that a change in any federal, commonwealth, state or local income or franchise tax law, workers' compensation, or payroll or withholding tax law shall not constitute a Change in Law hereunder. 

1.7
Change Order.  Shall have the meaning set forth in Section 11.2.

1.8
Day or day.  Shall mean a calendar day, including weekdays, weekends, and holidays.

1.9
Delivery Point.  Shall mean a location mutually agreed upon by the parties and set forth in the applicable Scope of Work.   

1.10
Effective Date.  Shall have the meaning set forth in the Heading.

1.11
Heat Rate.  Shall have the meaning set forth in 10.4.1.

1.12
Equipment.  Shall mean the Units, equipment and materials required to manufacture, supply, and install the Units pursuant to this Agreement.

1.13
Event of Force Majeure.  Shall have the meaning set forth in Section 18.4.

1.14
Event of Purchaser Default.  Shall have the meaning set forth in Section 17.5.

1.15
Event of Seller Default.  Shall have the meaning set forth in Section 17.1.

1.16
Extended Warranty Period.  Shall have the meaning set forth in Section 14.3.2.

1.17
Facility.  Shall mean each electric generation plant comprised of the specified number of Units and the Balance of Plant and established in accordance with this Agreement.

1.18
Hazardous Materials.  Shall mean any hazardous substance or hazardous waste as defined in the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, the Resource Conservation and Recovery Act, as amended, the Hazardous Waste Transportation Act, as amended, and regulations promulgated pursuant to these Acts and any similar applicable law or regulation in the United States defining hazardous substances or hazardous waste, and any equipment containing polychlorinated biphenyls or asbestos that may become friable.

1.19
Installation Completion.   Shall have the meaning set forth in Section 10.2.1.

1.20
Installation Date.  Shall have the meaning set forth in Section 10.2.

1.21
Indemnified Party.  Shall have the meaning set forth in Section 20.2.

1.22
Interest Rate.  Shall mean the prime rate as published by Citibank at its New York office plus two percent (2%) per annum, provided however, that the Interest Rate shall never exceed the highest applicable lawful rate.

1.23
kWh.  Shall mean kilowatt hour.

1.24
Lender.  Shall mean any financial institution from which Purchaser is obtaining financing in connection with a Facility and associated equipment and services.

1.25
Notice.  Shall mean any notification of one party hereto by the other party hereto with respect to any matter arising under or in connection with this Agreement, to be given as provided in Section 25.1.

1.26
O & M Spare Parts.  Shall have the meaning set forth in Section 3.14.2 and as set forth in Exhibit M-1.

1.27
O & M Spare Parts Amount.  Shall have the meaning as set forth in Section 3.14.2.

1.28
Patent Indemnities.  Shall have the meaning as set forth in Section 15.2.2.

1.29
Performance Test.  Shall mean the test(s) conducted at each Site on each Unit in accordance with the test procedures set forth in Exhibit B-1 to determine whether the tested Unit meets Emissions, Heat Rate, Electrical Output and Water Consumption guarantees.

1.30
Performance Test Certificate.  Shall mean the certificate(s) prepared by Seller in the format attached hereto as Exhibit G-1 or G-2 and provided to Purchaser, certifying that Performance Tests have been completed, setting forth the results thereof in such detail to reflect the performance of the Units, and documenting the results of any other tests performed in accordance with the Specifications.  

1.31
Primary Warranty Period.  Shall have the meaning set forth in Section 14.1.1.

1.32
Project Manager.  Shall have the meaning set forth in Section 3.3(a).  

1.33
Purchase Amount.  Shall have the meaning set forth in Section 5.1.

1.34
Purchaser.  Shall have the meaning set forth in the Heading of this Agreement.

1.35
Purchaser's Representative.  Shall have the meaning set forth in Section 2.1.  

1.36
Related Dispute.  Shall have the meaning set forth in Section 26.2.

1.37
Scope of Supply.  Shall have the meaning set forth in Exhibit B.

1.38
Scope of Work.  Shall mean the Equipment and all other design, engineering, manufacture, delivery, transportation, services, equipment, drawings, documentation, supplies and materials to be performed and/or furnished by Seller pursuant to this Agreement including the Scope of Supply.

1.39
Seller.  Shall have the meaning set forth in the Heading to this Agreement.  

1.40
Site.  Shall mean any part of the land where a Facility is located.

1.41
Specifications.  Shall mean the specifications mutually agreed upon by the parties for the design, manufacture, assembly, and supply of the Units as set forth in Exhibit B‑1.

1.42
Unit.  Singularly, any of the Direct FuelCell® powerplants and associated equipment that Purchaser is purchasing under this Agreement and equipment associated with said transformers. 

1.43
Vendor.  Shall mean any vendor, supplier or subcontractor utilized by Seller in the performance of the Scope of Work.

ARTICLE II.  RESPONSIBILITIES OF PURCHASERtc \l1 "ARTICLE II.  RESPONSIBILITIES OF PURCHASER
2.1   Purchaser Responsibilitiestc \l2 "2.1   Purchaser Responsibilities.  Purchaser recognizes and acknowledges that it has a duty to reasonably cooperate with Seller, and agrees not to wrongfully interfere with Seller’s agents, employees or Vendors during the performance of this Agreement.  Without limiting the generality of the foregoing or Purchaser’s other obligations under this Agreement, Purchaser shall be responsible for ensuring that the following matters and actions are performed by it or its employees or agents on a timely basis:


(a)
designation of a representative (“Purchaser's Representative”) and delivery a Notice to Seller identifying Purchaser's Representative, within thirty (30) days of the Effective Date, who shall act as the primary point of contact for Seller with respect to the prosecution of the Scope of Work and shall have the authority to bind Purchaser;


(b)
delivery of Notice, within thirty (30) days of the Effective Date, to Seller identifying such persons within Purchaser's organization that have authority to approve Change Orders; 


(c)
payment to Seller of the sums required to be paid by Purchaser pursuant to the terms of this Agreement; 


(d)
provision or arrangement for adequate road access to Facilities from the nearest major highway; and


(e)
provision of those materials, items and services specifically identified in Exhibit __ in accordance with the timetable set for in such Exhibit __.  

ARTICLE III.  RESPONSIBILITIES OF SELLERtc \l1 "ARTICLE III.  RESPONSIBILITIES OF SELLER
3.1   General Obligationstc \l2 "3.1   General Obligations.  Except as expressly set forth in this Agreement, Seller shall provide the materials and supplies, personnel and supervision required for Seller to fulfill its responsibilities under this Agreement and an associated Scope of Work.  In furtherance of the foregoing, Seller shall ensure that all Equipment complies with the Specifications.   References in the Specifications to equipment, material, articles or patented processes by trade name, make, or catalog number, shall be regarded as the standard of quality to be met by Seller.  Seller may, with the prior written consent of Purchaser, use any equipment, material, article, or process that is operationally, technically and functionally equivalent (as judged by Purchaser in its reasonable discretion) to that named in the Specification.

3.2   tc \l2 "3.2   Delivery of Equipment and DocumentationIntentionally Deleted. 

3.3   Relevant Informationtc \l2 "3.3   Relevant Information.  Seller shall provide on a timely basis to Purchaser information reasonably necessary to fulfill Seller’s obligations pursuant to this Agreement, including:

(a)
within thirty (30) days of the Effective Date of this Agreement, the identity  of a project manager (the "Project Manager") who shall have full supervision over the completion of  the Scope of Work and who shall act as the primary point of contact with Purchaser regarding all matters relating to the Scope of Work; 

(b)
such information as is reasonably requested by Purchaser in dealing with its customers and/or any governmental authority in matters relating to the Scope of Work; 

(c)
the project management plan proposed for this Agreement and its associated Scope of Work to include staffing, milestones, scheduling, quality control, transportation, technical interface, and other matters required to successfully manage the project to conclusion; and


(d)
___ days prior to the shipment of a complete Unit, Notice that a Unit will be available for shipment.

3.4   Hazardous Materials Notificationtc \l2 "3.4   Hazardous Materials Notification.  Seller warrants to Purchaser that it will use reasonable skill and care to ensure that there will not be Hazardous Materials specified or incorporated into the Scope of Work; provided that where in the opinion of Seller this results in any conflict with any relevant statutory requirements or where the Scope of Work would be prejudiced through lack of suitable alternatives, then Seller shall immediately provide Notice to Purchaser specifying the conflict or prejudice which has arisen and the substance which Seller wishes to stipulate or use and Seller shall not stipulate or use the same without, in each case, the prior written consent of Purchaser, which consent shall not be unreasonably withheld.  Seller shall, upon the request of Purchaser, promptly certify in writing that to the best of its knowledge no Hazardous Materials have been specified or incorporated into the Scope of Work. 

3.5   Employment of Licensed Personneltc \l2 "3.5   Employment of Licensed Personnel.  Whenever required by Applicable Law (applicable under the terms of this Agreement), Seller agrees to employ licensed personnel to perform engineering and design services in the performance of its obligations under this Agreement or the Scope of Work.  Seller shall be responsible for employing and utilizing personnel and for ensuring that its Vendors employ and utilize personnel who possess the proper training and experience and are capable of performing the tasks for which they are employed or utilized.  

3.6   Intentionally Deleted.  

3.7   Intentionally Deleted.  TC "3.7   Not Used" \f C \l "2"  

3.8   Compliance with Applicable Lawtc \l2 "3.8   Compliance with Governmental Rules.  In the performance of its obligations under this Agreement and any Scope of Work, Seller shall comply with all material Applicable Laws.  In the event a Change in Law occurs which effects Seller’s ability to perform in accordance with the Scope of Work and/or to provide the Equipment in accordance with the Specifications, Seller shall prepare and deliver to Purchaser a request for a Change Order identifying the nature of the change, including any extensions of time to perform the Scope of Work or adjustments of the Purchase Amount.  In the event that Purchaser elects to reject such Change Order, Purchaser shall indemnify Seller for any and all liability, damages, fines, penalties, losses or claims arising from Purchaser’s failure to comply with the applicable Change in Law.  Notwithstanding the foregoing, if Seller elects to comply with the Change in Law and Seller has rejected the Change Order submitted by Seller as a result of the Change in Law, Purchaser shall have the right to terminate the applicable Scope of Work.

3.9   Intentionally Deletedtc \l2 "3.9   Purchaser Review of Vendors.

3.10  Packing TC "3.10  Packing and Insurance Surveyor" \f C \l "2" .   TC "3.10.1   Packing Recommendation" \f C \l "3" Seller shall package the Equipment in accordance with commercially reasonable practices to prevent damage during handling and transportation.  tc \l3 "3.10.3   Notice of ShipmentSeller shall provide Purchaser with Notice at least fourteen (14) days prior to the expected shipping date, and shall provide two business days advance Notice of the actual shipping date.  

3.11  Financing Assistancetc \l2 "3.11  Financing Assistance.  Seller shall provide such information as Purchaser may reasonably request in connection with obtaining financing for the Facility including providing information related to design, engineering and status of the completion of the Scope of Work and Seller’s credentials and experience.  Purchaser shall reimburse Seller at commercially reasonable rates for its time in providing such information and any travel associated therewith.  Lender and the Lender's engineers and consultants shall have the right to participate in all inspections conducted by Purchaser under this Agreement and to attend all tests of the Equipment.  

3.12  Purchaser Permit Supporttc \l2 "3.12  Purchaser Permit Support.  Seller shall provide all information, data and documents in a timely fashion that Purchaser may reasonably require for Purchaser to obtain applicable permits.

3.13  Intentionally Deleted TC "3.13  Not Used " \f C \l "2" .  

3.14 Spare Partstc \l2 "3.14  Spare Parts. 
3.14.1   Commissioning Spares Partstc \l3 "3.14.1   Commissioning Spares.  Seller’s representative price list of start-up and commissioning spare parts and a representative list of special tools needed during start-up and commissioning are set forth in Exhibit M.  Seller shall within the Purchase Amount provide (i) all spare parts necessary to achieve installation, start up, commissioning, Performance Testing, and (ii) all installation and maintenance tools that are not normally found available in the market place and therefore the attached lists may not be all inclusive.

3.14.2   O & M Spare Parts TC "3.14.2   O & M Spare Parts" \f C \l "3" .

3.14.2.1   O & M Spare Parts TC "3.14.2.1   O & M Spare Parts" \f C \l "3" .   Exhibit M-1, sets forth the description, estimated quantity, and price of Seller’s best estimate of the O & M Spare Parts required to support an operations and maintenance program for a period of two (2) years (“O & M Spare Parts”).  The prices of the O & M Spare Parts set forth in Exhibit M-1 are not included in the Purchase Amount. 

3.14.2.2   Purchase of O & M Spare Parts TC "3.14.2.2   Purchase of O & M Spare Parts" \f C \l "3" . Purchaser may purchase O & M Spare Parts at the prices set forth in Exhibit M-1.  In the event Purchaser purchases such O & M Spare Parts hereunder, the transaction shall be accomplished by a Change Order pursuant to the provisions of this Agreement.  The value of such Spare Parts purchase shall be known as the “O & M Spare Parts Amount”.


3.14.2.3   Delivery of O & M Spare Parts TC "3.14.2.3   Delivery of O & M Spare Parts" \f C \l "3" .  In the event Purchaser acquires O & M Spare Parts, Seller shall deliver such O & M Spare Parts in accordance with the applicable Change Order.  Title to O & M Spare Parts procured by Purchaser hereunder shall pass to Purchaser upon payment by Purchaser in accordance with Section 3.14.2.2 above.

3.14.2.4  Use of O & M Spare Parts TC "3.14.2.4   Use of O & M Spare Parts" \f C \l "3" . Should any component fail during energization, commissioning, or testing, O & M Spare Parts may be withdrawn from Purchaser’s operations and maintenance stores, if any, and the failed component shall be returned to operating condition.  Seller shall be responsible, at its cost, for replacing any such O & M Spare Parts withdrawn prior to Acceptance; provided that in the event of any long-lead item which cannot be replaced by Seller within such period, Seller shall be entitled to deliver such item to Purchaser following Acceptance if Seller demonstrates to Purchaser that such item has been ordered by Seller.

3.15  Intentionally Deleted.  
3.16  Project Planning and Controltc \l2 "3.16  Project Planning and Control.  Exhibit K sets forth the Project Planning and Control system for tracking the progress of the Scope of Work.  Seller shall establish a program, submit reports and data as set forth therein.   
ARTICLE IV.  REPRESENTATIONS AND WARRANTIEStc \l1 "ARTICLE IV.  REPRESENTATIONS AND WARRANTIES
4.1   Representations and Warranties of Purchasertc \l2 "4.1   Representations and Warranties of Purchaser.  Purchaser makes the following representations and warranties to Seller, each of which is true and correct on the date hereof:

      (a)

Purchaser is a corporation organized, existing and in good standing under the laws of the state of Delaware; Purchaser possesses all requisite power and authority to enter into and perform this Agreement, and to carry out the transactions contemplated herein; and Purchaser has all legal power and authority to own and use its properties, and to transact the business in which it is engaged and holds or expects to obtain all franchises, licenses, and permits necessary and required therefor;

      (b)

Purchaser's execution, delivery, and performance of this Agreement have been duly authorized by, and are in accordance with, its articles of incorporation and by‑laws; this Agreement has been duly executed and delivered for it by the signatories so authorized; and this Agreement constitutes Purchaser's legal, valid, and binding obligation;

      (c)

Purchaser is not in breach of, in default under, or in violation of, any Applicable Laws, or the provisions of its articles of incorporation or by‑laws, or any franchise or license, or in breach of, in default under, or in violation of any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound, if such breach, default or violation may result in a material adverse effect on the business or financial condition of Purchaser; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation; and

      (d)

no suit, claim, action, arbitration, or legal, administrative or other proceeding is pending or threatened against Purchaser that would affect the validity or enforceability of this Agreement, the ability of Purchaser to fulfill its commitments hereunder in any material respect, or that could result in any material adverse change in the business or financial condition of Purchaser.

4.2   Intentionally Deleted.  

4.3   Representations and Warranties of Sellertc \l2 "4.3   Representations and Warranties of Seller.  Seller makes the following representations and warranties to Purchaser, each of which is true and correct on the date hereof:

(a)
It is duly organized, existing and in good standing under the laws of Delaware; that it possesses all requisite power and authority to enter into and perform this Agreement, to carry out the transactions contemplated herein, and to conduct business in each of the locations where any portion of the Scope of Work is to be performed; and Seller has all legal power and authority to own and use its properties and to transact the business in which it is engaged and holds or expects to obtain all franchises, licenses, and permits required therefor;

(b)
Seller’s execution, delivery, and performance of this Agreement have been duly authorized by, and are in accordance with, its articles of incorporation and by‑laws; this Agreement has been duly executed and delivered for it by the signatories so authorized; and this Agreement constitutes Seller’s legal, valid, and binding obligation;

(c)
Seller is not in breach of, in default under, or in violation of, any Applicable Law or the provisions of  its articles of incorporation or by‑laws or any franchise or license, or in breach of, in default under, or in violation of, any provision of any indenture or any evidence of indebtedness or security therefor, lease, contract, license or other agreement by which it is bound if such breach, default or violation may result in a material adverse effect on the business or financial condition of Seller; and the execution and delivery of this Agreement and the performance of its obligations hereunder will not constitute or result in any such breach, default or violation;  

(d)
no suit, claim, action, arbitration, or legal, administrative or other proceeding is pending or threatened against Seller that would affect the validity or enforceability of this Agreement, the ability of Seller to fulfill its commitments hereunder in any material respect, or that could result in any material adverse change in the business or financial condition of Seller; 

(f)
Seller has the right and authority to convey and grant all the rights of ownership set forth in Section 15.2. 

(g)
Equipment of the same type and model number which is sold by Seller or its Affiliates to other clients is of the same manufacturing technology as the Equipment provided under this Agreement; such equipment has not demonstrated trends of failure due to design, engineering, manufacturing processes or materials used therein during normal installation, start-up, commissioning, testing or operation of the equipment through periods equivalent to the Primary Warranty Period, or Extended Warranty Period as applicable, except as expressly stated in writing to Purchaser; and

(h)
Any and all hardware, software and firmware product delivered (as a component of a system, part of a piece of equipment, or as a stand alone item) under this Agreement shall be able to:

(1) accurately process date data (including but not limited to accepting input, providing output and calculating comparing and sequencing) from, into and between the Twentieth and Twenty-First Centuries, including (but not limited to) leap year calculations;

(2)
respond to and process two digit year input without creating any ambiguity as to the century; and

(3)
store and provide date input information without creating an ambiguity as to the century, provided that such hardware, software and/or firmware is operated in accordance with the manufacturer recommendations, (a copy of which shall be provided to and explained to the Purchaser). 

ARTICLE V.  PURCHASE AMOUNT AND OTHER CHARGEStc \l1 "ARTICLE V.  PURCHASE AMOUNT AND OTHER CHARGES
5.1   Purchase Amounttc \l2 "5.1   Purchase Amount. tc \l3 "5.1.1   Purchase AmountThe purchase amount for the Equipment and the services associated with the Equipment (including assembly and installation as described in Exhibit N-3) shall be as stated in the applicable Scope of Work (the "Purchase Amount"); provided, however that the purchase price for each Unit shall not exceed those amounts set forth on Exhibit A. The Purchase Amount shall be subject to increases or decreases as set forth in Section 5.3.  

5.2   Taxes and Contributionstc \l2 "5.2   Taxes and Contributions.

5.2.1   Responsibility for Personnel Taxestc \l3 “5.2.1   Seller Responsibility for Personnel Taxes.  Each party assumes full responsibility for and agrees to pay all contributions and taxes payable under all Applicable Laws pertaining to social security laws, unemployment compensation laws and income tax laws as they apply to itself and its employees or agents resulting from the performance of such party’ obligations under this Agreement or a Scope of Work.  

5.2.2   Purchaser’s Responsibility for Taxestc \l3 “5.2.2   Seller’s Responsibility for Taxes.  Purchaser shall be responsible for any federal, state or local taxes imposed as a result of the purchase by Purchaser of the Equipment under this Agreement.  Such taxes shall include taxes on property, license privilege, sales, use, excise, gross receipts, valued added, or similar taxes which may now or hereafter be applicable to, measured by, or imposed in connection with this Agreement and the associated Scopes of Work.  Purchaser agrees to pay any such tax when due or reimburse Seller within 25 days after the date of Seller’s invoice to Purchaser for any such tax which it is required to pay.  Purchaser further agrees to pay any interest, penalty, fines, costs, losses and expenses (including court costs and attorney’s fees) of whatever kind, which may be incurred or required by law to be paid, or be liable as a result of, arising from, in connection with, related to or based on any failure of Purchaser to comply with this Section 5.2.2.     

5.3   Changes to the Purchase Amount TC “5.3   Changes to the Purchase Amount” \f C \l “2” . The Purchase Amount may only be adjusted by Change Order pursuant to Article XI. Seller’s entitlement to an increase in the Purchase Amount shall be conditional upon:

(i) Seller having used reasonable endeavors to mitigate the cost increase (except for Purchaser’s exercise of options);

(ii) Seller having given Notice of the need for an increase in accordance with the terms of this Agreement; and

(iii) the cost increase not being attributable to Seller’s default.

5.4   Cancellationtc \l2 “5.4   Cancellation. 
5.4.1  Cancellation For Conveniencetc \l3 “5.4.1   Cancellation by Purchaser.  Once an Order has been entered and accepted, Purchaser may not cancel the Order for convenience.  Seller may not cancel for convenience except as set forth in Section 5.5.

5.4.2  Cancellation For Breach.  Either party may cancel this Agreement because of a Event of Seller Default or Event of Purchaser Default, as the case may be.  

5.4.3.  Effect of Cancellation.  In the event either party cancels this Agreement or a portion of a Scope of Work, the following shall occur:  

(a) Seller shall immediately cease all work on the canceled portion of the Scope of Work, cancel all orders for components and supplies relating to the canceled Scope of Work on best terms available (whether pursuant to Seller’s rights under its agreements with its Vendors or otherwise) and return to the stock of its Vendors any reusable components and supplies;

(b) If Purchaser cancels the Agreement or any portion of the Scope of Work, Purchaser shall pay to Seller a net cancellation charge (the “Cancellation Charge”) which is equal to the total of the values set forth in Exhibit I at the time Purchaser issues a cancellation Notice to Seller less: 

(i) any amounts previously paid with respect to the canceled Scope of Work; and

(ii) credits for components and supplies of the canceled Scope of Work that are returned to Seller’s or Vendor’s stock.

(c) Purchaser shall pay such Cancellation Charge to Seller within ten (10) business days of determination of the Cancellation Charge by mutual agreement of the parties.  Any dispute regarding the amount to be paid not resolved within thirty (30) days of the Notice canceling this Agreement or all or a portion of the Scope of Work will be resolved pursuant to the provisions of Article XXVI hereof; and

(d) The work in progress and other supplies identified as the material or Equipment which was specifically produced for this Agreement and canceled shall be the property of Purchaser (title shall pass to Purchaser upon Purchaser’s payment of the Cancellation Charge) and shall be disposed of according to Purchaser’s instructions.

ARTICLE VI.  PAYMENT TERMStc \l1 "ARTICLE VI.  PAYMENT TERMS
6.1   Payment of Purchase Amounttc \l2 "6.1   Payment of Purchase Amount. 

6.1.1   Payment.tc \l3 "6.1.1   Payment Periods.  Upon Acceptance, Seller shall invoice Purchaser for the Purchase Amount related to that Unit and/or the associated Equipment and services. Payment of the Purchase Amount shall be due within ten (10) days of receipt of the invoice.

 TC "6.1.4   Not Used" \f C \l "3" 
6.1.2
Payment for O & M Spare Parts. Payment of the O & M Spare Parts Amount, to the extent Purchaser orders O&M Spare Parts, shall be due and payable by Purchaser to Seller within thirty (30) days of:

(i)
Seller’s proper delivery of all of the O&M Spare Parts to the Delivery Point in accordance with the terms of the applicable Change Order; and

(ii)
Purchaser's receipt of an invoice for such O & M Spare Parts Amount.

6.2   Payment Disputestc \l2 "6.2   Payment Disputes.  Payment shall not prejudice the right of Purchaser to protest or question the correctness thereof or compliance of the Scope of Work or any portion thereof with this Agreement or prejudice or constitute a waiver of any right of Purchaser hereunder.  Any amount questioned by either party and found to be in such party's favor shall be refunded or paid, as appropriate.  In the event an amount is withheld because of a dispute, and it is subsequently determined that the disputed amount or a portion of the disputed amount was due and payable, interest shall accrue at the Interest Rate commencing on the date the payment would have been payable if the dispute had not occurred.  Seller’s acceptance of partial payment of the Purchase Amount shall not be deemed to constitute a waiver of the right to receive amounts which are then in dispute, and Seller and Purchaser shall use their best efforts to resolve all disputed amounts as soon as practicable.  Any undisputed amounts not paid when due shall bear interest at the Interest Rate. 

6.3   Intentionally Deleted.  

6.4   Intentionally Deleted.  tc \l2 "6.4   Payment of Liquidated Damages  

6.5   Intentionally Deleted.  

6.6   Lien Releasetc \l2 "6.6   Lien Release.  Seller represents that all amounts reflected on invoices submitted by Seller for payment are accurate, just, due and owing under the terms of this Agreement or the applicable Scope of Work.  Seller represents that all services, equipment, materials and information for which Seller seeks payment are free and clear of liens, claims, security interests and encumbrances arising in favor of Seller and its Vendors, and other persons or entities able to make a claim by reason of having provided labor, materials or equipment relating to performance of this Agreement or any portion thereof.  Seller agrees and represents that in submitting an invoice, Seller waives and releases all liens, claims, security interests and other encumbrances arising in favor of Seller by reason of having provided labor, materials or equipment relating to performance of this Agreement or any portion thereof, to the extent of such invoice.  Notwithstanding the foregoing, Seller shall maintain a lien on any Equipment that has not been paid for by Purchaser in full and Purchaser acknowledges and agrees that such lien exists and will execute and/or record any documentation requested by Seller to evidence said lien.   

6.7  Invoicestc \l2 "6.7   Invoices.  Each tc \l3 "6.7.1   Contract Referenceinvoice will reference CONTRACT # __________ and shall be mailed or hand carried to [Enron, ---------, Houston, Texas  77002, Attn: ---------------].  In the event this address is going to change, Purchaser shall promptly provide Seller with prior Notice such change.  The date of tc \l3 "6.7.3   Date of Receiptreceipt of invoice by Purchaser will be evidenced by date stamp, or other generally accepted date receipting system.

6.8   Method of Paymenttc \l2 "6.8   Method of Payment.  Payment will be made by wire transfer unless otherwise requested by Seller.  Payments to the Seller shall be made to the following address:


[]

6.9   Payments Not Acceptance of Worktc \l2 "6.9   Payments Not Acceptance of Work.  No payment made by Purchaser hereunder shall be considered or deemed to represent that Purchaser has inspected the work or Equipment or checked the quality or quantity thereof or that Purchaser knows or has ascertained how or for what purpose Seller has used sums previously paid, and shall not be deemed or construed as an approval or acceptance of any work or Equipment or as a waiver of any claim or right Purchaser may have hereunder.  All payments shall be subject to correction or adjustment in subsequent progress reviews and payments.

ARTICLE VII.  PURCHASE ORDERStc \l1 "ARTICLE VII.  EFFECTIVE DATE, COMMENCEMENT OF THE WORK, TERMINATION
7.1  Purchase Orderstc \l2 "7.2   Commencement of Work.  Purchaser shall provide Seller with a Purchase Order (an “Order”) in substantially the form of Exhibit __ setting forth the quantity and specifications of the Equipment or services it would like to purchase pursuant to this Agreement.  The parties will execute a Scope of Work setting forth the accepted terms of the Order, the associated deliverables by each party, the performance schedule under which the parties will operate to achieve delivery of the relevant Equipment and services, the agreed upon Specifications and the Purchase Amount.  The performance schedule set forth in the Scope of Work shall include a date on which Seller shall commence work. 

ARTICLE VIII.  INTENTIONALLY DELETED TC "ARTICLE VIII.  RELATIONSHIP OF PURCHASER AND SELLER" \f C \l "1" 
ARTICLE IX.  INSPECTION AND CORRECTION OF WORKtc \l1 "ARTICLE IX.  INSPECTION AND CORRECTION OF WORK
9.1   Inspectionstc \l2 "9.1   Inspections.  Purchaser, or its designated representative, shall have the right from time to time during this Agreement and during normal business hours to audit, observe, inspect, examine, review and test Seller’s performance of this Agreement; provided, however that Purchaser has provided Seller with ten (10) days written notice of such desire to audit, observe, inspect, examine, review or test Seller’s performance.  Purchaser's rights to inspect under this Section 9.1 shall include but not be limited to manufacturing schedules; compliance with Specifications; workmanship; dimensional tolerances; production tests; production inspections; assembly of components; panel inspection and testing; or witnessing testing of Equipment at any stage of design, procurement, production, or manufacture at Seller’s workplace or those of its Vendors to verify that the Equipment conforms to the specified requirements of this Agreement. However, any observance, inspection or review of performance of this Agreement shall not constitute or be deemed to be actual control or a right to control Seller, its employees, agents, personnel, Affiliates, or Vendors.  Purchaser's inspection of any part of the Equipment shall in no way affect Seller’s obligation to perform the Scope of Work in accordance with the Specifications and all other terms of this Agreement, and any audit, examination, inspection, review, or testing by Purchaser shall not constitute acceptance or prejudice, be a waiver, or be deemed to be a waiver of any of Purchaser's rights hereunder or of its rights to reject defective performance of this Agreement or release Seller from any obligation under this Agreement.

9.2   Intentionally Deleted.  

9.3   Quality Plantc \l2 "9.3   Quality Plan.  Seller shall maintain a quality plan compliant with ISO 9001, 1994 and with the quality assurance plan set forth in Exhibit J, detailing:

(i)
specific authorities and responsibilities;

(ii)
procedures, methods and work instructions; and

(iii)
inspection and test plans.

In the event of a conflict between Exhibit J and ISO 9001, 1994 the higher standard of the two (2) shall prevail.  

9.4   Noticetc \l2 "9.4   Notice.  Seller shall provide not less than fourteen (14) days Notice prior to any of the witness or hold points set forth in Exhibit R.  Seller shall not proceed past an established hold point prior to the date for such hold point specified in the advance Notice of such hold point given by Seller to Purchaser, unless Purchaser has witnessed the activity or given written approval to proceed past the hold point.  In the event Seller provides the appropriate advance Notice to a hold point, Purchaser must either witness the hold point or give written Notice to Seller releasing the hold point within ten (10) days or be deemed to have automatically given such release.  

9.5   Correction of Equipmenttc \l2 "9.5   Correction of Equipment.  Prior to Acceptance, Seller shall, at its sole cost and risk, promptly correct any part of the Equipment which is defective or not in accordance with this Agreement, regardless of the stage of its completion or the time or place of discovery of such defects and regardless of whether Purchaser has previously paid for such part of the Equipment through oversight or otherwise. Seller shall replace or correct such defective work or condition such that the Equipment is in accordance with this Agreement, including the Specifications.  Seller may repair (making an item functional, but not necessarily conforming the work to its original Specifications) the Equipment or a portion of the Equipment only with Purchaser's written consent which will not be unreasonably withheld.

9.6   Intentionally Deletedtc \l2 "9.6   Not Used. 

9.7   Release for Deliverytc \l2 "9.7   Release for Delivery.  In addition to other conditions set forth in this Agreement, prior to Seller performing any Equipment export packing and prior to actual shipment, Seller shall, at least seven (7) days in advance, request in writing to Purchaser's Representative for release to ship such Equipment.  Purchaser's approval shall not be unreasonably withheld provided Seller has met the requirements of this Agreement.

ARTICLE X.  DELIVERY AND PERFORMANCEtc \l1 "ARTICLE X.  DELIVERY AND PERFORMANCE
10.1   Delivery of Documentationtc \l2 "10.1   Delivery of Documentation.  Immediately following the acceptance of an Order, the parties shall meet to establish a document review plan and schedule. Any delay by Seller to submit such documentation in accordance with the schedule shall extend the date by which Purchaser must perform its obligations, but shall not serve as a basis for a Seller requested Change Order. 

10.2   Delivery and Installation of Equipmenttc \l2 "10.2   Delivery and Installation of Equipment.  

10.2.1   Establishment of Delivery, Installation and Acceptance Datestc \l3 "10.2.1   Guaranteed Installation Date. Each Scope of Work shall specify the expected dates of Delivery (“Delivery Date”), Installation (“Installation Date”) and Acceptance (“Acceptance Date”) for each Unit and its associated Equipment. Seller shall (i) cause the Equipment to be delivered to the Delivery Point in undamaged condition in accordance with the Specifications on or before the Delivery Date, (ii) use commercially reasonable efforts to install the Equipment in accordance with Exhibit N-3, (“Installation Completion”) on or before the Installation Date, and (iii) and conduct and satisfactorily complete the Performance Tests at the Site on or before the Acceptance Date.  Seller may employ a Vendor to carry out the delivery of the Equipment and/or the installation services.

10.2.2   Delivery Restrictions TC "10.2.1.2   Delivery Restrictions" \f C \l "3" .  Seller shall use appropriately licensed and insurable carriers in a commercially reasonable manner. Delivery of each Unit shall be considered complete when the Unit is delivered (and other such items of Equipment as necessary so as to not impede the continuous progress of completion of the applicable Facility) to the Delivery Point in a complete and undamaged condition.  Purchaser shall have the right to inspect the Equipment for completeness, condition and packing prior to loading on Seller’s carrier.  Purchaser shall have the right to inspect the Equipment for completeness and condition upon delivery to the Delivery Point as applicable for the purposes of determining actual delivery.  Purchaser reserves the right to reject damaged Equipment at any location.  In the event a portion of the Equipment is damaged or defective upon delivery to the Delivery Point, delivery will not be considered to have occurred, unless as determined by Purchaser:

(i)
such damage will not prevent erection of such Equipment and/or Unit; and

(ii)
Seller is able to repair or replace such damaged Equipment without delaying or interrupting assembly, erection and testing of the Equipment; and

(i) Such damage once repaired by Seller will not adversely affect the performance, reliability, or longevity of the Unit.

10.2.3  Etc \l3 "10.2.4   Not Usedxtensions of the Installation Datetc \l3 "10.2.5   Extensions of the Guaranteed Installation Date.  A Delivery Date, Installation Date or Acceptance Date may only be extended by Change Order.  Seller’s entitlement to an extension of time shall be conditional upon:

(a)
Seller having used reasonable endeavors to mitigate the delay;

(b)
Seller having given notice in accordance with the terms of this Agreement; and

(c)
the delay not being attributable to Seller’s default.

10.3   Intentionally Deleted.  tc \l2 "10.3   Delay Liquidated Damages
10.4  Performance Guarantees. TC "10.4   Electrical Losses Guarantee” \f C \l “2” 
10.4.1   Heat Rate Guarantee TC "10.4.1   Electrical Losses Guarantee" \f C \l "3" .  Seller guarantees that the heat rate as measured for each of the Units 

as demonstrated during the Performance Test, shall be __BTU/kWh (the “Heat Rate”). In the event the Units exceed this Heat Rate, Seller shall take all necessary actions to correct, retest the deficient Unit and cause the deficient Unit to meet the Heat Rate.  Failure to meet the Heat Rate shall prevent Acceptance, unless Purchaser explicitly waives this guarantee in writing.  

10.4.2   Electrical Output Guarantee. TC "10.4.2   Minimum Electrical Losses Guarantee " \f C \l "3"   [to come]
10.4.3    TC "10.4.3   Loss Evaluation Guarantee" \f C \l "3" Emissions Guarantee. [to come]
10.4.4    TC "10.4.4   Guarantee Value Table" \f C \l "3" Water Consumption Guarantee. [to come]
10.5     Remedy for Failures to Meet Performance Guarantees. TC "10.5.3   Remedy for Failures to Meet Minimum Electrical Losses Guarantee" \f C \l "3"   The failure to achieve the performance guarantees set forth in Section 10.4 by the Acceptance Date shall constitute a default under this Agreement.  TC "10.6.5   Maximum Aggregate Liquidated Damages” \f C \l “3” 
10.6   Testing. TC “10.8   Not Used” \f C \l “2” 
10.6.1   Seller Presence at Tests TC “10.8.1   Seller Presence at Tests” \f C \l “3” . Seller shall have the right to be present or to have a representative present at the Performance Tests.  Purchaser shall provide Seller with thirty (30) days initial Notice and a five (5) days confirmation Notice in advance of the Performance Test. 

10.6.2   Test Results TC “10.8.2   Test Results” \f C \l “3” . Upon the completion of each Performance Test, Purchaser will issue a Performance Test Certificate setting forth the results achieved during such test.  In the case of multiple Performance Tests,  TC "10.5   Most Recent Performance Test" \f C \l "2" performance shall be measured by the most recent Performance Test.

10.6.3   Consumable Spare Parts During Retests TC "10.8.3   Consumable Spare Parts During Retests" \f C \l "3" .  The cost of consumable spare parts during retests caused by Seller’s failure to achieve the Heat Rate shall be to Seller’s account.  

10.7   Acceptance TC "10.9   Acceptance" \f C \l "2" .  Upon the successful completion of the Performance Tests for a Unit, Seller shall submit a Performance Test Certificate to Purchaser.  Purchaser shall within five (5) days of receipt of such Performance Test Certificate, sign such certificate acknowledging acceptance (“Acceptance”).  Notwithstanding the foregoing, Acceptance of the last Unit to be installed in a Facility shall occur when all of the following have occurred: 

(a)
the issuance of a Performance Test Certificate by Purchaser;

(b)
all O & M manuals and special tools required hereunder shall have been delivered by Seller to Purchaser;

(c) all of the Units in the Facility have achieved Installation Completion, and there are no punch list items remaining to be completed.

10.8  Manufacturing Slots TC "10.10  Manufacturing Slots" \f C \l "2" .  Prior to the acceptance of an Order, Seller will identify the manufacturing slots in Seller’s manufacturing schedule and Seller shall not change the manufacturing slots without Purchaser's prior written agreement. Purchaser shall only withhold such written agreement if, based upon the reasons given by Seller and verified by Purchaser, Purchaser believes that such change would result in a delay of the Units. 
ARTICLE XI.  CHANGE ORDERtc \l1 "ARTICLE XI.  CHANGE ORDERS
11.1   Adjustment of Purchase Amount TC "11.1   Adjustment of Purchase Amount" \f C \l "2" .  The Purchase Amount shall be subject to adjustment in accordance with the terms of this Agreement solely for (a) Purchaser‑directed changes in the Scope of Work (b) changes in the Scope of Work proposed by Seller and approved by Purchaser (c) a Change in Law (d) Force Majeure, or (e) suspension by Purchaser.

11.2   Change Order TC "11.2   Purchaser Requested Change Order" \f C \l "2" .  If either party desires to make any change in the Scope of Work (a "Change Order") including, without limitation, any alteration in the Scope of Work, that party shall advise the other party, and the parties shall consult concerning the need for the Change Order, and the estimated cost and impact on the Delivery Date and the Purchase Amount. Thereafter, either party may request, and promptly thereafter receive, a detailed estimate of the cost of such change, taking into account the effect of such change on the Scope of Work and other agreed upon and contemplated Change Orders.  If the parties mutually agree as to the Change Order, it shall be executed by the parties.  Thereafter, the parties shall promptly adjust the Delivery Date, the Purchase Amount and any Exhibits requiring adjustment to reflect the Change Order.  In the event Seller proceeds with any proposed changes in the Scope of Work prior to execution of a Change Order, Seller shall do so at its own risk.  Purchaser has no obligation to pay Seller for any additional cost and Seller is not entitled to any extension of time for performance as a result of any change implemented by Seller without an executed Change Order. 

11.3   Intentionally Deleted.  

11.4   Other Change Ordertc \l2 "11.4   Other Change Order.  Except as otherwise provided by Section [3.8(c)], if after the date of this Agreement there shall be any Change in Law that will require a material change in the Specifications, Seller shall prepare a Change Order form in accordance with the provisions of Section 11.2.  Upon Purchaser's consent, which shall not be unreasonably withheld, such Change Order shall be implemented.

11.5   Disputestc \l2 "11.5   Disputes.  In the event of an unresolved dispute regarding a Change Order, the parties agree that the matter shall be submitted to expedited arbitration in accordance with Section 26. 

11.6   Change Order Pricingtc \l2 "11.6   Change Order Pricing.

11.6.1   Method of Pricing TC "11.6.1   Method of Pricing" \f C \l "3" .  All changes to the Agreement shall be either lump sum, or unit price.  If either method cannot be agreed upon, the additional work shall be paid on a cost plus basis.

ARTICLE XII.  INTENTIONALLY OMITTEDtc \l1 "ARTICLE XII.  INTENTIONALLY OMITTED
ARTICLE XIII.  ORDER OF PRECEDENCEtc \l1 "ARTICLE XIII.  ORDER OF PRECEDENCE
13.1   Order of Precedencetc \l2 "13.1   Order of Precedence.  This Agreement shall be read as a whole and in the event of a conflict between documents, the Articles of this Agreement shall take precedence over the Exhibits and a Scope of Work shall take precedence over this Agreement and the Exhibits.

ARTICLE XIV.  WARRANTYtc \l1 "ARTICLE XIV.  WARRANTY
14.1   Seller’s Warrantytc \l2 "14.1   Seller’s Warranty.

14.1.1   Warrantytc \l3 "14.1.1   Primary Warranty Period.  Seller warrants that for a period of twelve months following the Acceptance Date (the “Primary Warranty Period”): 

(a)
the Equipment and all other materials and articles furnished hereunder are new,  not repaired (except as permitted by Purchaser) and are free from defects in materials, manufacture and workmanship;

(b)
the Scope of Work was performed in a good and workmanlike manner and in accordance with the degree of care, skill and diligence consistent with industry standards; and

(c) the Equipment conforms to the Specifications and other material requirements of this Agreement.

14.1.2   Warranty Clarificationtc \l3 "14.1.2   Warranty Clarification.  Seller shall have no obligation for correction, repair or replacement of the Equipment in accordance with this Article XIV to the extent that a defect is the result of:

(i)
assembly, use or service of the Equipment or any relevant part thereof by Purchaser or its contractors other than in conformance with Seller’s or their Vendor's specifications, manuals or written instructions (except as specifically set forth in this Agreement); or 

(ii)
a Purchaser directed change in the design or construction of the Equipment which Seller reasonably disputes as not being in accordance with good workmanship or generally accepted professional engineering standards, provided that Seller has given Purchaser written Notice of its dispute prior to performing any such change; or


(iii)
degradation in accordance with Seller’s degradation curves included in the Specifications.

Seller also shall have no obligation for defect in the Equipment under this Section 14.1.2 to the extent that such defect arises out of Purchaser failing to notify Seller within a reasonable time after an Equipment defect becomes apparent, not to exceed thirty (30) days from the date supervisory level personnel of Purchaser responsible for the Facility become aware of such defect. 

14.1.3   Warranty Breach Noticetc \l3 "14.1.3   Warranty Breach Notice.  In the event Purchaser determines that a defect exists, Purchaser shall provide Seller with Notice of such a defect in writing (fax notification followed by mailed Notice) describing the nature of the breach.

14.2   DFC Module Warrantytc \l2 "14.2   Extended Warranty Period.

14.3   Remedytc \l2 "14.3   Remedy.

14.3.1   Obligations, Responsibilities and Recoursetc \l3 "14.3.1   Obligations, Responsibilities and Recourse.  During the Primary Warranty Period, if Seller’s warranties are breached, Seller shall repair, replace, and/or correct the applicable portion of the Scope of Work such that it meets the requirements of this Agreement immediately and at no cost to Purchaser.  Seller shall provide a service engineer to begin corrective action on the Equipment as soon as reasonably possible after receipt by Seller of Purchaser's Notice referred to in Section 14.1.3 but not later that five (5) days after receipt of such Notice.  Seller shall as its sole expense disassemble, remove, replace and reinstall the Equipment to the extent necessary while minimizing the downtime required for Seller to perform its warranty obligation.  Purchaser shall provide Seller with full and free access to the Equipment to perform its warranty obligations under this Agreement, so long as such access does not unreasonably interfere with operation of the Facility.  Any change to parts or equipment that would alter conformance with the Specifications may be made only with prior written approval of Purchaser in accordance with the terms of Article XI hereof.  If, after notification of such defect in materials or workmanship, Seller shall unreasonably delay to commence, continue or complete making good such defect(s), Purchaser may then, following written notice to Seller, correct such defect(s) in accordance with this Agreement, and Seller shall be liable for all reasonable costs, charges and expenses incurred by Purchaser in connection with such reasonable repair or replacement and shall forthwith pay to Purchaser an amount equal to such costs, charges and expenses upon receipt of invoices certified by Purchaser.  In an emergency where delay would cause serious risk of loss or damage, Purchaser may take such actions as necessary to mitigate such risk and correct the deficiency with oral notice followed up immediately with written confirmation of the notice to Seller in accordance with Section 14.1.4.  Such emergency actions shall be to the account of Seller.      

14.3.2   Continued Warranty on Corrections or Repairs Performed During the Primary Warranty Periodtc \l3 "14.2.1   Continued Warranty on Corrections or Repairs Performed During the Primary Warranty Period.  With respect to any portion of the Equipment corrected, repaired, modified or replaced as a result of a defect manifesting during the Primary Warranty Period, Seller shall warrant such portion of the Equipment in a like manner for a period of twelve (12) months from the date of such modification or correction (the "Extended Warranty Period"), but in no event shall the Extended Warranty Period extend more than twelve (12) months beyond the expiration of the Primary Warranty Period. 

14.3.3   Extension of Warranty Due to Unavailabilitytc \l3 "14.2.2   Extension of Warranty Due to Unavailability.  Notwithstanding Section 14.3.2, the Primary Warranty Period or Extended Warranty Period shall be extended by a period equal to the period during which the Units were unable to operate due to Seller failing to perform one or any of its obligations.

14.4   Vendor Warrantytc \l2 "14.4   Vendor Warranty.  Seller shall be responsible for enforcing the warranties of all Vendors through the Primary Warranty Period, or, if applicable, the Extended Warranty Period.  In the event of Seller insolvency or Purchaser's termination of Seller for default, Vendor warranties shall automatically be assigned to Purchaser.  Any Vendor warranties that are still in existence at the end of the Primary Warranty Period, or the Extended Warranty Period, as the case may be, shall automatically be assigned on such date to Purchaser.  Thereafter, Seller shall provide reasonable assistance to Purchaser in connection with the enforcement by Purchaser of any Vendor warranty. 

14.5   Limited Warrantytc \l2 "14.5   Limited Warranty.  THE WARRANTIES CONTAINED AND REMEDIES FOR BREACH OF WARRANTY CONTAINED IN THIS ARTICLE XIV ARE THE EXCLUSIVE WARRANTIES AND REMEDIES BY SELLER APPLICABLE TO THE EQUIPMENT AND THE ASSOCIATED SERVICES AND ARE EXPRESSLY IN LIEU OF ANY OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF SATISFACTORY QUALITY (MERCHANTABILITY) OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY OTHER WARRANTY EXPRESSED OR IMPLIED AGAINST VICES OR DEFECTS, LATENT OR OTHERWISE.  SELLER NEITHER ASSUMES NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR IT ANY OTHER WARRANTY OBLIGATION IN CONNECTION WITH THE EQUIPMENT OR ANY PART THEREOF. 

14.6   Defective Equipmenttc \l2 "14.6   Defective Equipment.  Notwithstanding the foregoing, Seller shall have no obligation hereunder if the Equipment becomes defective in whole or in part as a result of repairs not made by Seller (unless Seller have defaulted in making such repairs), or as a result of the Equipment not having been operated and maintained in accordance with Seller’s written operating limitations and maintenance instructions, or accepted industrial practice.

14.7   Termination of Warrantytc \l2 "14.7   Termination of Warranty.  In the event that Purchaser or a third party undertakes major unauthorized alterations or repairs to the equipment (other than normal maintenance as set out in Seller’s instruction manuals, approved emergency repairs, and replacing defective parts with Seller approved spares) without Seller’s written consent, any warranty applicable to the Equipment adversely affected by such alterations or repairs shall be terminated.  If a defect covered by the warranty is discovered by Purchaser and Purchaser does not:

(i)
immediately take reasonable action to mitigate the damage consequent to the occurrence of the defect; and

(ii)
allow Seller to correct the defect,

Seller shall not be responsible for repair of that part of the damage attributed to Purchaser's failure to take such action.

ARTICLE XV.  RISK OF LOSS AND TITLEtc \l1 "ARTICLE XV.  RISK OF LOSS AND TITLE
15.1   Risk of Losstc \l2 "15.1   Risk of Loss.  Seller shall bear the risk of loss and damage with respect to the Equipment until Acceptance.

15.2   Titletc \l2 "15.2   Title.

15.2.1   Passage of Titletc \l3 "15.2.1   Passage of Title.  Title to Equipment, drawings, specifications, O&M manuals and like materials will pass from Seller to Purchaser at Acceptance provided that Purchaser has paid the Purchase Amount in full.  Seller warrants that legal title to and ownership of the Equipment (including, subject to the use and disclosure limitations in Article XXI, all calculations, as‑built, arrangements drawings, detailed engineering drawings and other drawings and documentation required by Purchaser in connection with the operation and maintenance of the Equipment) shall be free and clear of any and all liens, claims, security interests or other encumbrances when title thereto passes to Purchaser. 

15.2.2   Infringement Cures and Defensetc \l3 "15.2.2   Infringement Cures and Defense.  In the event a suit or proceeding is brought against Purchaser, Lender, or their affiliates, (the "Patent Indemnities") for infringement of any patent, copyright, trademark, trade secret or other intellectual property right, Seller shall Indemnify and hold harmless Patent Indemnities, their authorized agent, and anyone directly or indirectly employed by either of them from and against all claims, damages, losses and expenses (including attorneys' fees) arising out of any infringement of patent rights or copyrights incident to the use or production of the Equipment or incorporation therein of any invention, design process, product or device not specified in the Agreement, and shall defend all such claims in connection with any alleged infringement of such rights.  Seller shall pay all costs and expenses of any such action or suit or threat thereof, including compensation and expenses of experts and counsel of its choice and selection and Seller shall also pay and hold Patent Indemnities free and harmless from expenses incurred or any damages or other sums awarded or assessed in any such action or suit including costs resulting from imposition of any injunction against Patent Indemnities; provided, however that Patent Indemnities give Seller prompt notice of such claim, Seller has complete control over the defense of such claim and Patent Indemnities cooperate fully in the defense of any such action or suit and to furnish all the evidence in its control.

In the event a Patent Indemnitee is as a result of such suit or proceeding prevented from using such alleged infringing Equipment or other deliverables, Seller shall at its option and expense:

(i)
obtain the right to continued use of the Equipment or other deliverables under this Agreement;

(ii)
correct or modify the infringing aspect of the Equipment or other deliverables under this Agreement so that it becomes non-infringing; or

(iii)
replace the infringing Equipment or other deliverables under this Agreement with equivalent non-infringing Equipment or other deliverables.

THIS SECTION IS AN EXCLUSIVE STATEMENT OF ALL THE DUTIES OF THE PARTIES RELATING TO INTELLECTUAL PROPERTY AND DIRECT OR CONTRIBUTORY INFRINGEMENT OR MISAPPROPRIATION AND OF ALL THE REMEDIES OF PURCHASER RELATING TO ANY CLAIMS, SUITS, OR PROCEEDINGS INVOLVING PATENTS.  Compliance with this Section as provided herein shall constitute fulfillment of all liabilities of the parties under the Agreement with respect to patents, copyright, trademark, trade secret or other intellectual property rights. 

15.3   Seller’s Drawings for Use by Purchasertc \l2 "15.3   Seller’s Drawings, Etc. for Use by Purchaser.  All drawings, documents, engineering and other data furnished or to be furnished by Seller (other than proprietary data furnished by Seller and Vendors) in performing the Scope of Work may be used by Purchaser, Purchaser's operation or subsequent owner for the purpose of constructing the Facility, including but not limited to operation, maintenance, repair and alteration of the Equipment.  In the event any information covered by Section this 15.3 includes intellectual property rights, proprietary information, copyrighted information of a third party, or any information or property requiring a license to use, manufacture, sell, reproduce, distribute by any means, perform publicly or display such material, Seller shall secure the necessary license or release to allow Purchaser, Purchaser's operation or subsequent owner to use such information for the purposes stated in the preceding sentence.  Purchaser agrees to abide by the terms of any such license or release.  

15.4   Licensing Proceduretc \l2 "15.4   Licensing Procedure.  Seller grants Purchaser a non-exclusive, irrevocable license to use the Equipment, software and hardware supplied under this Agreement for operating, maintaining and repairing the Facility.  Purchaser shall have no right to the source code; provided, however in the event Seller or its applicable Vendor discontinue maintenance of such software, Seller shall on a best efforts basis attempt to obtain such source code for Purchaser.  The non-exclusive license granted herein to Purchaser may transferred by Purchaser (and Purchaser's operator for the sole purpose of operating the Facility) to subsequent owners of the Facility.

ARTICLE XVI.  INTENTIONALLY OMITTEDtc \l1 "ARTICLE XVI.  INTENTIONALLY OMITTED
ARTICLE XVII.  DEFAULTtc \l1 "ARTICLE XVII.  DEFAULT
17.1   Event of Default by Sellertc \l2 "17.1   Event of Default by Seller.  Seller shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an "Event of Seller Default") if not cured within thirty (30) days following delivery to Seller of a Notice describing such event from Purchaser, or, if not curable in such thirty (30) day period, if Seller has not commenced the cure within such period as agreed by Purchaser and Seller and does not thereafter diligently pursue such cure to completion as agreed:

(a)
Seller shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)
any representation made by Seller in this Agreement shall have been materially false or misleading when made;

(c) Seller shall have defaulted in its performance under any material provision of this Agreement; 

(d) Seller’s performance is such that it has failed to achieve Acceptance on or before the Acceptance Date for a Unit or Units.

(e)
any proceeding is instituted against Seller seeking to adjudicate Seller as a  bankrupt or insolvent, or Seller make a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Seller, or Seller file a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts and, in the case of any such proceeding instituted against Seller (but not by Seller), such proceeding is not dismissed within sixty (60) days of such filing. 

17.2   Intentionally Deleted.

17.3   General Obligationstc \l2 "17.3   General Obligations.  

17.4   Payment Obligationstc \l2 "17.4   Payment Obligations. 

17.4.1   Determination of Obligationstc \l3 "17.4.1   Determination of Obligations.    

17.4.2   Damages and Expenses.tc \l3 "17.4.3   Excess Amounts 
17.5   Events of Default by Purchasertc \l2 "17.5   Events of Default by Purchaser.  Purchaser shall be in default hereunder upon the occurrence of any one of the following events, which shall be events of default (each an "Event of Purchaser Default") if not cured within thirty (30) days following delivery to Purchaser of a Notice of such event from Seller or if not curable in such thirty (30) day period, if Purchaser has not commenced the cure within such period and does not thereafter diligently pursue such cure:

(a)
Purchaser shall have assigned or transferred this Agreement or any right or interest herein except as expressly permitted by this Agreement;

(b)
any representation made by Purchaser in this Agreement shall have been materially false or misleading when made;

(c)
Purchaser shall have defaulted in its performance under any material provision of this Agreement; or 

(d)
any proceeding is instituted against Purchaser seeking to adjudicate Purchaser as a bankrupt or insolvent, or Purchaser makes a general assignment for the benefit of its creditors, or a receiver is appointed on account of the insolvency of Purchaser, or Purchaser files a petition seeking to take advantage of any other law relating to bankruptcy, insolvency, winding up or composition or readjustment of debts and in the case of any such proceeding instituted against Purchaser (but not by Purchaser) such proceeding is not dismissed within sixty (60) days of such filing.

17.6   Intentionally Deleted.  

ARTICLE XVIII.  FORCE MAJEUREtc \l1 "ARTICLE XVIII.  FORCE MAJEURE
18.1   Failure to Perform Due to an Event of Force Majeuretc \l2 "18.1   Failure to Perform Due to an Event of Force Majeure.  Subject to the terms of this Article XVIII, either party shall be excused from performance and shall not be considered to be in default with respect to any obligation hereunder, to the extent its failure of performance is due to an Event of Force Majeure.  

18.2   Events of Force Majeuretc \l2 "18.2   Events of Force Majeure.  Events of Force Majeure shall be limited to the circumstances set forth in clause 18.4 but only if, and to the extent:

(i)
such circumstance is not within the reasonable control of the party affected;

(ii)
such circumstance, despite the exercise of reasonable diligence, can not be prevented, avoided or removed by such party;

(iii)
such event materially adversely affects (in cost and/or time) the ability of the affected party to fulfill its obligations under the Agreement;

    
(iv)
the affected party has taken all reasonable precautions, due care and reasonable alternative measures in order to avoid the effect of such event on the affected party's ability to fulfill its obligations under the Agreement and to mitigate the consequences thereof;

(v)
that such event is deemed as a Event of Force Majeure under any related project document(s); and

(vi)
such event is not the result of any failure of such party to perform any of its obligations under the Agreement, provided however that each such circumstance invoked by a party as affecting it's ability to perform shall be an Event of Force Majeure if such party has acted in a reasonable and prudent manner.  

18.3   Notice of Force Majeuretc \l2 "18.3   Notice of Force Majeure.  As soon as possible following the date of commencement of any Event of Force Majeure, if either party desires to invoke such Event of Force Majeure as a cause for delay in the performance of any obligation hereunder or as potential adjustment of the Purchase Amount, it shall promptly (but not later than seventy-two (72) hours upon learning of such Event of Force Majeure), provide the other party with Notice of such date.  Within seven (7) days, the affected party shall provide in writing to the other party a description the event and reasonable alternative measures which the affected party has taken in order to avoid the effect of such event on such party's ability to fulfill its obligations under the Agreement and to mitigate the consequences thereof, and the nature and expected duration of such Event of Force Majeure.  Within a reasonable time following the date of termination of such Event of Force Majeure, the party having invoked such Event of Force Majeure as a cause for such delay or potential adjustment of the Purchase Amount shall submit to the other party as soon as practicable, reasonable proof of the nature of such delay and its effect upon the Installation Date or the basis for an adjustment of the Purchase Amount.  The burden of proof to demonstrate that a Force Majeure event has occurred and affects the claiming parties ability to perform, rests with the claiming party. The parties will meet within ten (10) days after receipt of the Notice by the unaffected party to discuss appropriate measures to mitigate the impact of the Event.  The parties shall thereupon consult with one another concerning the effect of such Event of Force Majeure and an extension of the Installation Date described in Sections 10.2 or 10.3 or, if applicable, an adjustment in the Purchase Amount described in Section 5.1.1 shall be made by the parties to take into account such effect on the ability of Purchaser and Seller to reschedule project activities to avoid or minimize overall delays or additional costs resulting from the Event of Force Majeure.  The parties:

(i)
shall make all reasonable efforts to prevent and reduce to a minimum and mitigate the effect of any delay or potential adjustment of the Purchase Amount occasioned by any Event of Force Majeure including recourse to alternate acceptable sources of services, equipment and materials and construction equipment; and

(ii)
shall use their best efforts to ensure resumption of normal performance of the Agreement after the occurrence of any Event of Force Majeure and shall perform their obligations to the maximum extent practicable as agreed between the parties.

18.4   Events of Force Majeuretc \l2 "18.4   Events of Force Majeure.  Subject to the provisions of Sections 18.2 and 18.5, an Event of Force Majeure shall mean the following:

(a)
explosions, fires, nuclear radiation contamination, hurricanes, earthquakes, floods, natural disasters, epidemics, other acts of God, and any other similar circumstances;

(b)
war and other hostilities (whether declared or not), revolution, public disorders, insurrection, rebellion, sabotage, acts of public officials or terrorist action;

(c)
any action or relative material inaction taken by any national or local government or judicial authority after the date of this Agreement, including without limitation any order, legislation, enactment, judgement, ruling or decision; 

(d) national or regional strikes which are not specific to Seller’s manufacturing facilities (such strikes not being Force Majeure Events);

(e) Strikes at the Site not arising out of Seller’s performance of work at or near the Site;

(f) Accidents in transportation resulting from any of the Events of Force Majeure listed in Subsection 18.4 (a).

(g)
delays resulting from unforeseen extreme weather conditions.

18.5   Certain Events Not Excusedtc \l2 "18.5   Certain Events Not Excused.  Notwithstanding that an Event of Force Majeure may otherwise exist, the provisions of this Article XVIII shall not excuse: 

(a)
late delivery of equipment or materials caused by Seller, or caused by any of the subcontractors of Seller if Seller could have avoided such late delivery by exercising all reasonable endeavors as a prudent equipment supplier;

(b)
late performance by Seller caused by Seller’s failure to engage qualified Vendors or to hire an adequate number of personnel or labor or by inefficiencies on the part of Seller.


(c)
failures or delays due to problems relating to the development of the fuel cell technology or the manufacturing process to produce the technology.

18.6   Continued Performancetc \l2 "18.6   Continued Performance.  Upon the occurrence of any Event of Force Majeure, the parties shall endeavor to continue to perform their obligations under the Agreement so far as reasonably practicable and Seller shall during the period of such circumstances protect and secure the Works in a commercially reasonable manner.  

18.7   Intentionally Deleted.

18.8   Force Majeure ‑ Delaystc \l2 "18.8   Force Majeure ‑ Delays.  If either party becomes unable to perform all or part of its obligations under the Agreement because of an Event of Force Majeure, and such party has properly invoked and observed the provisions of Section 18.3 in respect thereof, such party shall be permitted a delay in the performance of its obligations affected by the Event of Force Majeure and an extension of the Installation Date.

18.9
Intentionally Deleted.

ARTICLE XIX tc \l1 "ARTICLE XIX.  INSURANCE
19.1   Insurance ‑ Generaltc \l2 "19.1   Insurance ‑ General.  Seller shall procure at its own expense and maintain in full force and effect at all times throughout Seller’s performance under this Agreement to include Seller’s performance of its warranty obligation with responsible insurance carriers insurance as set forth in this Agreement. 

19.1.1   All Risktc \l3 "19.1.1   All Risk.  Seller shall purchase and maintain insurance to the full replacement cost of the Equipment during the process of fabrication, in the factory, during transportation, installation and testing, until Acceptance.  

19.1.2   Workers Compensation and Employers Liability Insurancetc \l3 "19.1.2   Workers Compensation and Employers Liability Insurance.  Seller agrees to comply with workers compensation laws of each jurisdiction where the Scope of Work is performed, and to maintain a Workers Compensation and Employers Liability policy.   This policy shall be endorsed, if applicable, to provide all state coverage, alternate employer, voluntary compensation coverage and occupational disease with the limits set forth below. If the work is to be performed  on or near navigable U.S. waters, the policy shall include coverage for United State Longshoreman's and Harbor Worker's Act, Death on the High Seas Act, Jones Act, or their equivalent as required by the applicable laws in the jurisdiction where such work is performed.  

Workers Compensation
Statutory

Employers Liability

$1,000,000 Each Accident

$1,000,000 Disease 

Each Employee (Minimum)

19.1.3   Commercial General Liability Insurancetc \l3 "19.1.3   Commercial General Liability Insurance.  Seller shall maintain Commercial General Liability Insurance, endorsed to provide coverage for: Explosion, Collapse and Underground hazards; Contractual Liability (particularly applicable to the provisions of the "General Indemnity" section of this Agreement); and Products and Completed Operations (for a minimum of one year after completion of the Scope of Work) with the following limits:   

Bodily Injury and

$1,000,000 Combined Single Limit 

Property Damage

Each Occurrence, (Minimum)

19.1.4   Hull and Protection and Indemnity Insurancetc \l3 "19.1.4   Hull and Protection and Indemnity Insurance.  Seller shall ensure that if any owned or non‑owned watercraft of any kind is used for performance of the Scope of Work, Hull and Protection and Indemnity Insurance shall be provided for the vessels in the amounts as follows:

Hull


Full replacement value of the watercraft.

P&I


$1,000,000 Each Occurrence or the full value of the vessel, whichever is greater.

Such insurance may be provided by the vessel operator, by the vessel charter agreement, or by Seller as Seller deems appropriate.

19.1.5   Business Automobile Liability Insurancetc \l3 "19.1.5   Business Automobile Liability Insurance.  Seller shall provide Business Automobile Liability Insurance which shall include the following coverage for all owned, non‑owned and hired vehicles:

Bodily Injury 
  
$1,000,000 Each Person  (Minimum)

$1,000,000 Each Occurrence (Minimum)

Property Damage 
$1,000,000 Each Occurrence (Minimum)

or

Bodily Injury and 
$1,000,000 Combined Single Limit

Property Damage 
Each Occurrence (Minimum)  

19.1.6   Aircraft Liability Insurancetc \l3 "19.1.6   Aircraft Liability Insurance.  If the Scope of Work necessitates the use of aircraft, Seller shall provide Aircraft Liability Insurance which shall be endorsed to provide coverage for non‑owned as well as Guest Voluntary Settlement, with limits of:

Bodily Injury and
$10,000,000 Combined Single Limit

Property Damage
Each Occurrence.

Such insurance may be provided by the aircraft operator, by the aircraft charter agreement, or by Seller as Seller deems appropriate.

19.1.7   Excess Umbrella Liability Coveragetc \l3 "19.1.7   Excess Umbrella Lability Coverage.  Seller shall provide Excess Umbrella Liability coverage with minimum limits of:

Bodily Injury and
$5,000,000 Combined Single Limit 

Property Damage 
Each Occurrence. 

19.1.8   Vendorstc \l3 "19.1.8   Vendors.  Seller shall require its Vendors and others connected with the Scope of Work  to provide and maintain insurance at all times during the period that their agreement related to the Scope of Work under this Agreement is in force and effect at the Vendor's, or other's own cost, with insurance limits which at minimum meets levels as required for similar contracts and is customary for the applicable industry. 

19.1.9   Certificate of Insurancetc \l3 "19.1.9   Certificate of Insurance.  Within twenty (20) days of execution of this Agreement, Seller shall submit to Purchaser a certificate of insurance, in form satisfactory to Purchaser, evidencing that satisfactory coverage of the type and limits set forth hereinabove are in effect.  Policies providing such coverage shall contain provisions that no cancellation or material changes in the policies shall become effective except on sixty (60) days advance written notice thereof to Purchaser.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of Seller, the failure of any insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Agreement including, without exception, the indemnity obligations of Seller. 

19.1.10  Other Requirementstc \l3 "19.1.10  Other Requirements.  Seller shall be responsible for the payment of all deductible and self insurance retention amounts with respect to the insurance required to be maintained by it pursuant hereto.  All Seller insurance shall:

(a)
Specify Purchaser’s Lender, and such other parties as Purchaser may require as additional insured for all insurance coverage other than Worker's Compensation Insurance, or its equivalent as required in jurisdictions other than the United States;

(b)
Provide that Purchaser shall have the right, but not any obligation, to pay any premiums if Seller shall fail to do so, and such payment of premiums by Purchaser shall be at Seller’s expense, either by direct charge or setoff;  

(c) For all insurance coverage related to Scope of Work, waive any right of subrogation against Purchaser, Lender, their parent and affiliated companies and their directors, officers, employees and agents, and all other named and additional insured and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of Purchaser, Lender, or any other named or additional insured; and

(d) 
For all other insurance other than as stated in (c) immediately above, waive any right of subrogation against Purchaser, Lender and all other named and additional insured and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of Purchaser, or any other named or additional insured.  

19.1.11  Vendor Waiver of Subrogationtc \l3 "19.1.11  Vendor Waiver of Subrogation.  Seller agrees to require all policies of insurance which are in any way related to the Scope of Work and that are secured and maintained by Seller’s first tier Vendors to include clauses providing that each Underwriter shall waive its rights of recovery, under subrogation or otherwise, against Purchaser, Lender, their parent and affiliated companies and their directors, officers, employees and agents. In the event that an insurer of a second tier or below vendor attempts to exercise its rights of recovery under subrogation or otherwise, against Purchaser and Lender, their parent and affiliated companies and their directors, officers, employees and agents, Seller shall indemnify and defend Purchaser and Lender against such action if such action arises out of or is in any way related to this Agreement.

19.1.12  Compliance with Insurancetc \l3 "19.1.12  Compliance with Insurance.  Seller and their directors, officer, representatives, agents and employees shall comply with all the terms of the policies of insurance referred to in Section 19.1 and in any Delay in Start-Up and Business Interruption Insurance obtained by Purchaser.  Seller and their directors, officers, representatives, agents and employees shall comply with the procedures for claims, notification and administration under the aforesaid insurance policies and shall not do or omit to do anything which might render voidable policies of insurance or entitle insurers to avoid liabilities thereunder.  Seller shall ensure that all major subcontractors shall be subject to provisions identical to this Section 19.1.12.

19.1.13 Limitationtc \l3 "19.1.13 Limitation.

19.1.13.1  In the event that Seller breaches its obligations under the first two sentences of Section 19.1.12 of the Agreement and such breach results in an insurer avoiding, in relation to Seller, any policy of insurance obtained by Purchaser pursuant to Section 19.2 of the Agreement, Seller shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of Seller included in that policy pursuant to Section 19.2 shall not apply.

19.1.13.2  In the event that any Subcontractor fails to comply with the procedures for claims notification and administration under any policy of insurance obtained by Purchaser pursuant to Section 19.2 of the Agreement or does anything which might render any such policy of insurance voidable or entitle insurers to avoid liability thereunder and as a result thereof an insurer avoids in relation to that Subcontractor any such policy of insurance, that Subcontractor shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of that subcontractor included in that policy pursuant to Section 19.2 of the Agreement shall not apply.

19.2    Primary Insurance TC "19.3.3   Primary Insurance" \f C \l "3" .  All policies of insurance referred to in herein shall be endorsed to specify that for activities at the Site, they are primary to and not excess to or on a contributing basis with any insurance or self-insurance maintained by the Purchaser and Seller (and its affiliate) or any Subcontractors in respect of losses arising out of or in connection with the Works at the Site. Contractor's insurance under Section 19.1 shall be primary for losses away from the Site.

ARTICLE XX.  INDEMNIFICATIONtc \l1 "ARTICLE XX.  INDEMNIFICATION
20.1   Third Partytc \l2 "20.1   Third Party.  SELLER AGREES TO INDEMNIFY, PROTECT, DEFEND, AND HOLD HARMLESS PURCHASER ITS DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, AFFILIATES AND CONTRACTORS, AND THE DIRECTORS, OFFICERS EMPLOYEES, AGENTS, AND CONTRACTORS OF PURCHASER'S AFFILIATES, FROM AND AGAINST ANY AND ALL DEMANDS, LIENS OR OTHER ENCUMBRANCES ON PURCHASER OR ITS PROPERTY (INCLUDING THE FACILITY), CLAIMS, SUITS AND CAUSES OF ACTION OF THIRD PARTIES AGAINST PURCHASER AND ANY AND ALL LIABILITY, COSTS, EXPENSES, AND JUDGMENTS INCURRED IN CONNECTION THEREWITH (INCLUDING, WITHOUT LIMITATION, COURT COSTS AND ATTORNEY'S FEES), WHETHER ARISING IN EQUITY, AT COMMON LAW, OR BY STATUTE, OR UNDER THE LAW OF CONTRACTS, TORTS (INCLUDING, WITHOUT LIMITATION, NEGLIGENCE AND STRICT LIABILITY WITHOUT REGARD TO FAULT) PERTAINING TO PERSONAL INJURY OR PROPERTY CLAIMS, OF EVERY KIND OR CHARACTER, BASED UPON, IN CONNECTION WITH, RELATING TO OR ARISING OUT OF THE AGREEMENT OR SELLER’S ACTIONS OR INACTIONS UNDER THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, ANY FAILURE TO COMPLY WITH ANY APPLICABLE LAWS; PROVIDED, HOWEVER, THAT SELLER’S CONTRACTUAL OBLIGATION OF INDEMNIFICATION SHALL NOT EXTEND TO THE PERCENTAGE OF DAMAGES OR INJURIES ATTRIBUTABLE TO PURCHASER'S NEGLIGENCE OR OTHER FAULT, BREACH OF CONTRACT OR WARRANTY, OR TO STRICT LIABILITY IMPOSED UPON PURCHASER AS A MATTER OF LAW.  THIS INDEMNIFICATION OBLIGATION SHALL APPLY REGARDLESS OF THE AMOUNT OF INSURANCE COVERAGE HELD BY SELLER, INCLUDING THAT UNDER ANY WORKER'S COMPENSATION ACT OR EQUIVALENT AS REQUIRED BY THE APPLICABLE JURISDICTION, DISABILITY ACT, OR OTHER ACT OR LAW WHICH WOULD LIMIT THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR BENEFITS PAYABLE BY OR FOR SELLER, AND SHALL NOT BE LIMITED BY ANY INSURANCE CARRIED OR PROVIDED BY SELLER IN ACCORDANCE WITH THIS AGREEMENT OR OTHERWISE. 

20.2   Noticetc \l2 "20.2   Notice.  If any party entitled to indemnification hereunder (the "Indemnified Party") intends to seek indemnification under this Article from Seller with respect to any action or claim, the Indemnified Party shall give Seller prompt Notice of such claim or action upon the receipt of actual knowledge or information by the Indemnified Party of any possible claim or of the commencement of such claim or action, which period shall in no event be later than the lesser of:

(a)
fifteen (15) business days prior to the last day for responding to such claim or action; or

(b)
one‑half of the period allowed for responding to such claim or action.

Seller shall have no liability under this Article XX for any claim or action for which such Notice is not provided, if the failure to give such Notice prejudices Seller.  Seller shall have the right to assume the defense of any such claim or action with counsel designated by Seller and the Indemnified Party shall have the obligation to cooperate with such defense. 

20.3   Intentionally Deleted.  

20.4   Survival of Obligationtc \l2 "20.4   Survival of Obligation.  The duty to indemnify under this Article XX will continue in full force and effect notwithstanding the expiration or termination of this Agreement.

ARTICLE XXI.  NON‑DISCLOSURE OF INFORMATIONtc \l1 "ARTICLE XXI.  NON‑DISCLOSURE OF INFORMATION
21.1   Proprietary Informationtc \l2 "21.1   Proprietary Information.  Any information concerning the parties which is designated in writing as proprietary and/or confidential and disclosed to the other party incident to the performance of Scope of Work pursuant to this Agreement is disclosed in confidence and the transferee shall not publish or otherwise disclose it to others without the written approval of the transfer, provided, however, that nothing herein shall limit either party's rights to disclose data which: 

(a)
was developed on its own or furnished to it prior to this Agreement without restriction;

(b)
becomes generally available to the public through no fault of either party; or

(c)
is received by either party from a third party without restriction and not in breach of this Agreement.

Furthermore Purchaser or Seller may provide any such information to any governmental authority having jurisdiction and asserting a right to obtain such information, but only to the extent required to do so by law. This clause shall survive the termination of this Agreement. 

21.2   Press Releasestc \l2 "21.2   Press Releases.  Seller agrees that it is in Purchaser's interest to limit information of strategic value disseminated to the independent power industry regarding this Facility.  To the extent that Seller desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press then Seller must obtain Purchaser's written release to do so. 
21.3   Return of Confidential Information. Both parties shall return to the other party such party’s confidential or proprietary information, including all information developed, derived, or created therefrom, or portions thereof, upon the earlier of:

(i)
the ending of the need for the information for performance of the Scope of Work;

(ii)
such party's request;

(iii)
the completion of the Scope of Work for which it was provided, disclosed used or acquired; or

(iv)
termination or suspension of this Agreement.

Seller may retain a single copy of all information upon which its Scope of Work is based for record purposes only.  In the event Seller releases Purchaser's confidential information to a third party, Seller shall require such third party to enter into a confidentiality agreement similar to this Section 21.3 with Seller, and Seller shall retrieve all such released confidential information, including any and all copies of the confidential information and all information developed, derived, or created therefrom, upon the earlier of the events set forth above in this Section 21.3. 

Neither party shall challenge the other party’s ownership rights in such confidential information.  No documents, data, materials or information available to Seller as set forth in this Section 21.3 or produced in whole or in part under this Agreement shall be the subject of an application for copyright by or on behalf of Seller without the prior written consent of Purchaser.

Either party shall be entitled to disclose the terms and conditions of this Agreement and any data or information acquired by it under or pursuant to this Agreement without the prior consent of the other party:

(a)
to any Affiliate of such party;

(b)
to potential engineering, procurement and construction contractors, and other such parties such parties in connection with the construction, operation, financing or operation of a Unit or Facility;

(c)
to potential Lenders and investors;

(d)
to the extent required by the rules of a relevant and recognized stock exchange;

(e)
to the extent required by law or pursuant to an order of any court of competent jurisdiction, provided that the original disclosing party is given notice and adequate time to seek a protective order applicable to the information before it is disclosed;

(f)
to any insurer under a policy of insurance required to be taken out by either party under the Agreement; or

(g)
to directors, employees, agents and officers of such party;


(h)
to Connecticut Resource Recovery Association, and other potential assignees

provided that the disclosing party determines in good faith that the recipient has a legitimate need to see such data or information, and the recipient has been made aware of and has agreed to be bound by the requirements of this Article XXI.

ARTICLE XXII.  ASSIGNMENTtc \l1 "ARTICLE XXII.  ASSIGNMENT
22.1   Assignmenttc \l2 "22.1   Assignment by Seller.  This Agreement may be assigned by either party without the other party’s consent to:

(i)
an Affiliate;  

(ii)
a joint venture, partnership, or other similar entity in which Purchaser or Purchaser's Affiliate is a venturer, partner or participant;

(iii)
the Owner of a Facility, including, but not limited to, Connecticut Resource Recovery Association;

(iv) any entity for the purposes of financing or sale of  a Facility, or for the construction of a Facility;

(v) a successor in interest by virtue of a merger or acquisition.

Except for (i) through (v) above, this Agreement may be assigned by a party only upon the prior written consent of the other party, which consent shall not be unreasonably withheld or delayed.  When duly assigned in accordance with the foregoing, this Agreement shall be binding upon and shall inure to the benefit of the assignee, and the assignor shall have no further liability under this Agreement; any other assignment shall be void and without force or effect. 

22.3  Intentionally Deleted.  

22.4 Intentionally Deleted. 

22.5 Intentionally Deleted.  

ARTICLE XXIII.  RELATIONSHIP OF THE PARTIEStc \l1 "ARTICLE XXIII.  RELATIONSHIP OF THE PARTIES
23.1   Independent Contractortc \l2 "23.1   Independent Contractor.  Seller undertakes performance of this Agreement as an independent contractor.  Nothing herein shall create a relationship of employer and employee, joint venture, or partnership between Purchaser and Seller, their agents, representatives, employees Affiliates, Vendors or subcontractors, for any purpose whatsoever.  Nothing herein shall create a relationship of principal and agent between Purchaser and Seller, their agents, employees, representatives or subcontractors.  Neither party shall have the authority to bind or obligate the other in any manner as a result of the relationship created hereby.  Purchaser shall not have the right to control the manner(s) or prescribe the method(s) by which Seller perform this Agreement.  Seller shall be wholly responsible for supervision and the methods of performance.  Seller is entirely and solely responsible for its acts and the acts of its agents, employees, representatives, Affiliates, and Vendors engaged in the performance of this Agreement.  Seller’s personnel shall be and remain solely the employees of Seller, and at no time or in any manner shall said personnel be considered as or deemed to be employees of Purchaser.  Purchaser's general coordinative efforts, suggestions and procedures with respect to the Scope of Work and Purchaser's right of inspection, review and observation of the performance of this Agreement shall not make Seller or their employees, employees of Purchaser.

23.2   Responsibilities of Seller as Principal for its Employeestc \l2 "23.2   Responsibilities of Seller as Principal for its Employees.  Seller has complete and sole responsibility as a principal for its agents, Vendors and all other hires to perform or assist in performing the Scope of Work. 

ARTICLE XXIV.  INTENTIONALLY DELETEDtc \l1 "ARTICLE XXIV.  LIENS AND CLAIMS
ARTICLE XXV.  NOTICES AND COMMUNICATIONStc \l1 "ARTICLE XXV.  NOTICES AND COMMUNICATIONS
25.1   Noticestc \l2 "25.1   Notices.  Any notice pursuant to the terms and conditions of this Agreement shall be in writing and either:

(a)
delivered personally;

(b)
sent by certified mail (return receipt requested);

(c)
sent by a recognized overnight mail or courier service with delivery receipt required; or

(d)
sent by confirmed facsimile transfer:

      Commercial ‑ Legal:

      If to Seller:




If to Purchaser:

Either party may change its address or the person to be notified by a notice delivered in accordance with this section.

25.2   Effectiveness of Noticestc \l2 "25.2   Effectiveness of Notices.  Notices shall be effective when received at the address specified.

25.3   Technical Communicationstc \l2 "25.3   Technical Communications.  Notwithstanding the addresses as set forth in Section 25.1, the parties will route routine and technical communications as follows:

If to Seller:




If to Purchaser:


ARTICLE XXVI.  ARBITRATION 
[26.1   Negotiation of Disputes and Disagreementstc \l2 "26.1   Negotiation of Disputes and Disagreements.  In the event of any dispute or disagreement arising out of or relating to the implementation or performance of this Agreement, which the parties hereto have been unable to settle or agree upon within a period of thirty (30) days after the dispute or disagreement arises, each party shall nominate a senior officer of its management to meet at a mutually agreed time and place not later than forty five (45) days after the dispute or disagreement has arisen to attempt to resolve such dispute or disagreement.  Should a resolution of such dispute or disagreement not be obtained within fifteen (15) days after the meeting of senior officers for such purpose, or if such meeting does not take place within sixty (60) days after the dispute or disagreement has arisen either party may then by notice to the other submit the dispute to arbitration in accordance with the provisions of Section 26.2.

26.2   Arbitration Resolutiontc \l2 "26.2   Arbitration Resolution.  With respect to arbitration resolution, the parties agree that:

(a)
In the event of dispute between Purchaser and Seller concerning the interpretation of any provision of this Agreement or the performance of any of the terms of this Agreement such matter or matters in dispute shall be finally settled under the arbitration rules of the American Arbitration Association by three arbitrators, one appointed by each party, and the third, who shall be the chairman will be selected by the two appointed arbitrators and failing agreement by the chairman of the American Arbitration Association.  The language of the arbitration shall be English and the place of the arbitration shall be New York, New York;

(b)
The decision of the arbitrators shall be final and binding upon the parties;

(c)
If any dispute to be referred to arbitration under this Agreement raises issues which are, in the opinion of the Purchaser, substantially the same as or connected with issues raised in a dispute between any of the following entities (and their successor in title and assigns):

(i)
Purchaser; and

(ii)
Power Purchaser, 

then such latter dispute shall constitute a "Related Dispute";

(d)
If a Related Dispute has already been referred to arbitration in accordance with arbitration provisions identical (mutatis mutandis) to this clause or, if the dispute under this agreement has already been referred to arbitration under this clause, then:

(i)
the dispute under this Agreement shall be referred to the arbitrators appointed to determine the Related Dispute; and

(ii)
the arbitrators shall have power to join one or more defendants or third parties or consolidate actions as provided by applicable law.

26.3   Continuation of Worktc \l2 "26.3   Continuation of Work.  Pending final resolution of any dispute other than a dispute over Purchaser's failure to pay the Purchase Amount in accordance with Section 6.1, Purchaser and Seller shall continue to fulfill their respective obligations hereunder.

ARTICLE XXVII.  LIMITATION OF LIABILITYtc \l1 "ARTICLE XXVII.  LIMITATION OF LIABILITY
27.1   Maximum Liabilitytc \l2 "27.1   Maximum Liability.  Seller’s maximum aggregate liability for claims by Purchaser arising out of Seller’s performance of this Agreement whether arising from tort (including negligence), breach of contract or any other cause of action is limited to one hundred percent (100%) of the Purchase Amount; provided, however, that the foregoing limitation of liability of Seller shall not apply to the following: 

(i)
under Article XX (Indemnification);

(ii)
Section 5.2 (Taxes);

(v)
Article XIX obligation to maintain insurance; 

(vi)
arising from or related to environmental harm caused by an action or inaction of Seller, its agents, employees or Vendors during the performance of the Scope of Work;

(vii)
resulting from the gross negligence or willful misconduct of Seller, their agents, employees or Vendors; or

(viii)
patent or copyright infringement in accordance with Section 15.2.

which liabilities shall not be limited.  

27.2   Consequential Damagestc \l2 "27.2   Consequential Damages.  IN NO EVENT SHALL SELLER BE LIABLE TO PURCHASER FOR SPECIAL, INDIRECT, PUNITIVE, OR CONSEQUENTIAL DAMAGES OF ANY NATURE WHATSOEVER, INCLUDING LOSSES OR DAMAGES CAUSED BY REASON OF UNAVAILABILITY OF THE EQUIPMENT, SHUTDOWNS OR SERVICE INTERRUPTIONS, LOSS OF USE, LOSS OF PROFITS OR REVENUE, INVENTORY OR USE CHARGES, COST OF PURCHASED OR REPLACEMENT POWER, INTEREST CHARGES OR COST OF CAPITAL OR CLAIMS OF PURCHASER'S CUSTOMERS, WHETHER AS A RESULT OF BREACH OF CONTRACT, BREACH OF WARRANTY, TORT LIABILITY (INCLUDING NEGLIGENCE OR STRICT LIABILITY), OR OTHERWISE, AND WHETHER ARISING BEFORE OR AFTER COMPLETION OF THE SCOPE OF WORK. IN NO EVENT SHALL PURCHASER BE LIABLE HEREUNDER FOR SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES OF ANY NATURE WHATSOEVER, INCLUDING, BUT NOT LIMITED TO, LOSS OF USE, LOSS OF PROFITS OR REVENUE, OR INVENTORY OR USE CHARGES, WHETHER AS A RESULT OF BREACH OF CONTRACT, BREACH OF WARRANTY, TORT LIABILITY (INCLUDING NEGLIGENCE OR STRICT LIABILITY) OR OTHERWISE. 

27.3   Releases Valid in All Eventstc \l2 "27.3   Releases Valid in All Events.  Releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the party whose liability is released, disclaimed or limited. 

ARTICLE XXVIII.  DRUG AND ALCOHOL‑FREE WORKPLACEtc \l1 "ARTICLE XXVIII.  DRUG AND ALCOHOL‑FREE WORKPLACE
The parties desire to provide a safe and productive work environment.  The parties believe that the use, possession and/or distribution of illegal/unauthorized drugs and alcohol presents a serious threat to the safety of employees, visitors and others at the job site, or other premises owned, leased, or occupied by Purchaser.  All Seller’s and Seller’s Vendors' employees associated with the Work under this Agreement must agree to compliance with Purchaser's drug and alcohol policy [Number 1200-2, dated September 11, 1995] including: 

(1)
while on or entering the Site or other premises owned, leased, or occupied by Purchaser, search of personal and professional possessions, including but not limited to automobiles, trucks, briefcases, lunchboxes, and person for illegal drugs.  Failure to consent to such search shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser;

(2)
drug testing at any time while on the Site or other premises owned, leased or occupied by Purchaser.  Failure to do so or failing any such test shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser; and

(3)
failure of a Seller’s or Vendor's employee to agree and abide by these requirements will be grounds for immediate removal from the job site or other premises owned, leased, or occupied by Purchaser from any work associated with the Scope of Work under this Agreement.

ARTICLE XIX.  MISCELLANEOUStc \l1 "ARTICLE XIX.  MISCELLANEOUS
29.1   Validity and Enforceabilitytc \l2 "29.1   Validity and Enforceability.  The invalidity or unenforceability of any portion or provision of this Agreement shall not affect the validity or enforceability of any other portion or provision.  Any invalid or unenforceable portion or provision shall be deemed severed from this Agreement, and the balance of the Agreement shall be construed and enforced as if the Agreement did not contain such invalid or unenforceable portion or provision.  Notwithstanding the provisions of the preceding sentence, should any term or provision of this Agreement be found invalid by any governmental authority having jurisdiction thereof, the parties shall immediately renegotiate in good faith such term or provision of the Agreement to eliminate such invalidity.

29.2   Governing Lawtc \l2 "29.2   Governing Law.  This Agreement, its interpretation and any disputes relating to, arising out of or connected with this Agreement, shall be governed by the laws of the state of [New York], without regard to its conflicts of law provisions. 

29.3   Entire Agreementtc \l2 "29.3   Entire Agreement.  This Agreement, and the Exhibits attached hereto constitute the entire agreement between the parties with respect to the subject matter hereof, and there are no oral or written understandings, representations or commitments of any kind, express or implied, not set forth herein.  This Agreement supersedes all prior agreements between the parties with respect to the subject matter hereof, except that this Agreement does not supercede the [Alliance Agreement, etc.] 

29.4   Agreement Modificationtc \l2 "29.4   Agreement Modification.  No oral or written modification of this Agreement either before or after its execution shall be of any force or effect unless such modification is in writing and signed by the party to be bound thereby. 

29.5   Waivertc \l2 "29.5   Waiver.  The waiver by any party of any breach or failure to enforce any of the terms, covenants or conditions of this Agreement shall not in any way affect, limit, modify or waive the future enforcement of such terms, covenants or conditions. 

29.6   Headingstc \l2 "29.6   Headings.  The headings contained herein are included solely for the convenience of the parties and are not to be used as a basis for interpreting the various sections of this Agreement.

29.7   Third‑Party Beneficiariestc \l2 "29.7   Third‑Party Beneficiaries.  The provisions of this Agreement are intended for the sole benefit of Purchaser and Seller, and there are no third‑party beneficiaries other than assignees contemplated by the terms herein. 

29.8   Counterpartstc \l2 "29.8   Counterparts.  This Agreement may be executed in counterparts, each of which when so executed and delivered shall be an original, and all of which, when taken together, shall constitute one and the same instrument. 

29.9   Equal Employment Opportunitytc \l2 "29.9   Equal Employment Opportunity.  To the extent performance of any Scope of Work is performed in the United States, the parties hereto agree to comply with Applicable Laws regarding Equal Employment Opportunities including, if applicable Executive Order 11246, as amended, and the Rehabilitation Act of 1973 (Section 503, Public Law 93‑112, as amended), the Vietnam Era Veteran's Readjustment Assistance Act of 1974, as amended (including the provisions of the "Equal Opportunity" clauses), and the regulations promulgated pursuant to the above, each of which are hereby incorporated into this Agreement by reference as if fully set out. 

29.10  Cooperation on Site.tc \l2 "29.10  Cooperation on Site To the extent Seller is required to perform services on Site it shall cooperate with other contractors on Site so as to coordinate work and schedules.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date and the year first above written.

[ENRON]






FUELCELL ENERGY, INC.

Purchaser






Seller

By:  ____________________________


By:  ____________________________
                                      

Title:  _________________________


Title:  _________________________   

Date:  __________________________ 


Date:  __________________________                        
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 Purchaser  _________      Seller __________


