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Comments of Enron Capital & Trade Resources Canada Corp.

on the IAT’s Second Paper: Form of Power Purchase Arrangements

Enron Capital & Trade Resources Canada Corp. (“Enron”) has reviewed and considered the content of the IAT’s Second Paper: Form of Power Purchase Arrangements (the “Second Paper”) and offers the following comments on three issues that supplement the comments submitted by Enron on September 15, 1998.

(a) Firm Financial Versus Non-Firm Physical PPA’s

In light of the IAT’s determination that the PPA’s will take the form of a “non-firm physical” contract, Enron encourages the IAT to precisely define this terminology.  A precise definition is important because Enron is not familiar with any industry standard around this terminology and it  appears to have already be interpreted differently by stakeholders.  In particular, Enron recalls Alberta Power defining a “non-firm PPA” as a contract under which an owner’s exposure is related to recovery of fixed costs and not to the pool price.  It was based on this definition that Enron advocated a firm physical contract under which the generation owners financial risk for non-performance of the PPA would be tied to the pool price.

Enron has discussed this terminology with the IAT and understands the IAT is of the view that the PPAs will be non-firm physical contracts under which the generation owners financial risk for non-performance will be tied to pool price.  This position is consistent with the preliminary determination made by the IAT on the issue of availability payments in paragraph 15 of the Second Paper where it stated: 

“… while the owners’ plant is unavailable, marketers will need to purchase shortfalls from the pool, which could be more expensive than purchases from the owner.  It would thus be unfair to the marketers to cap the Owner’s downside risk.  We are more persuaded by this argument and thus favour an incentive scheme which is more fully symmetrical i.e. no limits to the upside or downside risk faced by the Owners.  However, we will need to examine the financial implications for each party carefully before coming to a final determination on this issue.” 

Enron appreciates that the actual provisions of the PPAs will ultimately define the nature of each party’s obligations under the contract but nonetheless encourages the IAT to define this specific term clearly in order to ensure that all stakeholders have a clear understanding of the implications of the IAT’s determination that the PPAs will be a non-firm physical contract.  

(b)  Availability Incentives

Enron shares the IAT’s concerns around the market power implications of the availability incentives being tied directly to pool price.  This is the reason why Enron proposed an availability incentive model based on sculpted and levelized fixed cost recovery. 

Enron has considered the IAT’s comments on the development of an availability incentive based on ex ante fixed prices that reflect historical pool prices.  Enron agrees that this model does address the perceived inequity of exposing the generation owners to penalties based on liquidated damages tied to pool price and denying the generation owners of pool price related incentives by limiting their availability incentives to a premium based on fixed costs. 

Enron supports the decision by the IAT to examine whether there is theoretical or empirical evidence to support the IAT’s concerns relating to the potential implications of an incentive structure linked to historical pool prices.  Enron encourages the IAT to make the details of its examination available to interested stakeholders prior to its final determination on this issue, if the IAT’s preliminary determination is that a fixed price availability incentive structure based on historical pool prices is appropriate.  This is preferable to interested stakeholders reviewing this analysis for the first time in the report that the IAT is required to prepare pursuant to Section 45.9 of the Electric Utilities Act.
(c)  Force Majeure

Enron reiterates its position that a precise definition of what constitutes a force majeure event and defined limits around the length of period during which the generation owner’s obligations to perform under the PPA can be suspended due to a force majeure event are extremely important elements of the PPA.

Enron continues to favour a model under which generation owners are entitled to recover the cost of insurance necessary to protect against the loss of fixed price payments if a force majeure event occurs.  This is preferable to marketers being responsible for fixed cost payments during periods of force majeure. 

Enron understands there is a limited class of risks that do not justify the considerable cost of insurance such that it is not economically feasible to manage the risk associated with these force majeure events through insurance.   To address the need for the generation owners to be protected against these remote risks, Enron proposes a model that requires cooperation between the IAT and the Department of Energy.   

Under Enron’s proposed model, the IAT would recommend a list of specific risks that should be classified as non-insurable force majeure risks to the Minister of Energy.  The Minister of Energy would evaluate the list of proposed non-insurable force majeure risks and approve a final list that would be incorporated into a regulation.  Any force majeure events that are not covered off in the regulation would be dealt with directly in the PPA and be the responsibility of the generation owner to insure against.   

The AEUB would be empowered to award compensation to a generation owner who sustains financial loss as a result of a non-insurable force majeure event.  The burden would be on the generation owner to satisfy the AEUB that the loss was attributable to a non-insurable force majeure risk and that all reasonable measures to mitigate the financial loss were taken.  The funding of an award made by the AEUB would be provided through an end-user charge administered by the Transmission Administrator, as directed by the AEUB, to ensure that all electricity customers bear the burden of such costs.   This is preferable to funding the compensation award through the Balancing Pool as this would require the preservation of funds in, and administration of, the Balancing Pool for the entire term of the PPAs.
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