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Chapter 11 Case

ENRON ENERGY SERVICES, INC.’S AND ENRON ENERGY MARKETING CORP.’S NOTICE OF MOTION AND MOTION FOR RELIEF FROM STAY AND FOR AUTHORIZATION TO DEPOSIT MONIES WITH THE CALIFORNIA PUBLIC UTILITIES COMMISSION; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF [Declaration Of ___________ And Request For Judicial Notice Concurrently Filed Herewith]

ADVANCE \u2 


Date:
______, 2001


Time:
1:30 p.m.


Courtoom:
235 Pine Street, 22nd Floor



San Francisco, CA


Judge:
Hon. Dennis Montali

NOTICE OF MOTION AND MOTION

PLEASE TAKE NOTICE that on _________________, 2001 at 1:30 p.m. or as soon thereafter as the matter may be heard, in the Courtroom of the Honorable Dennis Montali, located at 235 Pine Street, 22nd Floor, San Francisco, Movants ENRON ENERGY SERVICES, INC., a Delaware corporation, ENRON ENERGY MARKETING CORP., a California corporation (hereinafter “EES” and “EEMC”, respectively), will, and hereby do, move this Court for relief from the automatic stay to allow EES and EEMC to file before the California Public Utilities Commission  (“CPUC”) the proposed complaint [verify] attached to Exhibit A hereto against Pacific Gas and Electric Company (“PG&E “) for the purpose of determining the validity and amount of PX Credits owed to EES and EEMC, and for an order authorizing EES and EEMC to deposit monies representing the amount of disputed bills from PG&E with the CPUC pursuant to Rules 10 and 22 of PG&E’s Tariff.  

This motion is based on this Notice of Motion, the accompanying Memorandum of Points and Authorities in support thereof, the Declaration of ___________, the Request for Judicial Notice, and such other and further evidence and memoranda as may be submitted to the Court prior to the hearing on this matter. 

Dated:  August 22, 2001
 
LeBOEUF, LAMB, GREENE & MacRAE, LLP 




Carl A. Eklund 

Attorneys for Movants ENRON ENERGY SERVICES, INC., ENRON ENERGY MARKETING GROUP

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

ENRON ENERGY SERVICES, INC.’S AND ENRON ENERGY MARKETING CORP.’S MOTION FOR RELIEF FROM STAY AND FOR AUTHORIZATION TO DEPOSIT MONIES WITH THE CALIFORNIA PUBLIC UTILITIES COMMISSION

INTRODUCTION

This motion concerns a dispute between PG&E and EES and EEMC, two energy service providers (“ESPs”), over credits which PG&E unilaterally has removed from billing statements issued to the EES and EEMC.  EES and EEMC sell energy to California customers in retail transactions (commonly referred to as "Direct Access") authorized by the Legislature and regulated by the CPUC.  PG&E is responsible for the transmission and distribution of energy to EES’ and EEMC’s customers.  

By this motion, EES and EEMC seek relief from the automatic stay in order to raise with the CPUC, the regulator of the Direct Access program, PG&E's unilateral removal of accrued credits from EES's and EEMC's billing statements and to pursue bill dispute remedies provided under PG&E’s Direct Access tariffs which allow EES and EEMC to deposit the disputed PG&E bill amounts with the CPUC in lieu of paying PG&E.  As set forth more fully below, good cause exists for lifting the stay because permissive abstention under 28 U.S.C. § 1334(c)(1) is appropriate.  Where permissive abstention is appropriate, "cause" for relief from stay exists under 11 U.S.C. § 362(d)(1).  See, Christensen v. In re Tucson Estates, Inc., 912 F.2d 1162, 1166 (9th Cir. 1996).

FACTUAL BACKGROUND

A. Direct Access and the PX Credit

In 1996, California’s electric industry was restructured through the passage of Assembly Bill 1890 (“AB 1890”).  One feature of the restructuring required by passage of AB 1890 was an effort by the California Legislature and CPUC to encourage end-use customers, including commercial concerns, to buy power from suppliers other than their franchised local utility through what came to be called “Direct Access.”
  

Under Direct Access, ESPs (such as EES and EEMC) provide the energy component (the “Generation Component”) of an end-use customer’s electric service and the customer’s local utility (such as PG&E) provides the services necessary to transmit and distribute the energy across its system of power lines to the Direct Access customer (the “T&D Component”).  Under AB 1890, customers who did not elect to contract for the Generation Component with an ESP continued to receive fully bundled service (the Generation Component and the T&D Component) from their utility at a tariff rate that was “frozen” for a specified time period depending upon the happening of certain events (the “Frozen Tariff Rate”).

In order for Direct Access to work, the Generation Component must be “unbundled” from the T&D Component so that the Direct Access customers pay the utility only for the T&D Component (which payment includes other charges authorized by the CPUC to be collected in connection with the T&D Component, such as competitive transition charges or “CTC” and charges on account of public benefit programs - collectively, “T&D Charges”) and pay the ESP only for the Generation Component (the “Generation Charges”).

To that end, in Order 97-08-056, the CPUC determined that, since nearly all wholesale energy procurement transactions under Direct Access in California were intended to take place through the California Power Exchange (the “PX”), the Generation Component would be calculated with reference to the PX clearing prices and would appear on each PG&E bill for a Direct Access customer account in the form of a credit against the Frozen Tariff Rate (the “PX Credit”).
  The PX Credit is intended to generally reflect the cost of energy, depending on the class of service,  based on PX closing prices during a particular billing period. PG&E typically identifies this credit in its bills to ESPs as a “Direct Access Energy Credit.”

Initially, the CPUC provided, in Resolution E-3510, entered in December, 1997, that the amount of the PX Credit could never exceed the total amount of PG&E’s bill for otherwise applicable frozen tariff charges, such that, if it did, the bill from PG&E would simply be zero.
  On June 10, 1999, however, the CPUC entered an order (Decision 99-06-058), attached as Exhibit C to the accompanying Request for Judicial Notice, based on stipulations (the “PX Stipulation and Order”) between PG&E and Southern California Edison (“SCE”) on the one hand, and the Western Power Trading Forum and Enron Corp.(the ultimate parent of EES and EEMC) on the other hand, providing that when the PX Credit applicable to a Direct Access account exceeded the otherwise applicable frozen tariff rate for that account, PG&E and SCE would refund in the form of a credit the full amount the difference (hereinafter referred to as “surplus PX Credits”), thus eliminating the zero bill limitation.

B. Consolidated ESP Billing and Fixed Price Contracts

Direct Access allows ESPs to strike whatever bargain they can with end-use customers.  EES and EEMC have entered into energy sales contracts with Direct Access accounts (“Direct Access Contracts”) under which the customers typically receive a discount off the Frozen Tariff Rate of PG&E.  PG&E’s Direct Access tariff allows ESPs to select one of three billing options for their Direct Access accounts, either consolidated PG&E billing (one bill from PG&E for all charges), consolidated ESP billing (one bill from ESP for all charges) or separate PG&E and ESP bills (PG&E and the ESP send the customer separate bills for the T&D Component and the Generation Component, respectively).
  EES and EEMC have elected consolidated ESP billing for all of their Direct Access accounts. 

In California, under consolidated ESP billing, it is the ESP, and not the Direct Access customer, that is ultimately liable to PG&E for the T&D Charges, regardless of whether the Direct Access customer pays or does not pay the ESP all or any portion of the consolidated ESP bill.  Thus, for each billing period during the term of a Direct Access Contract, EES and EEMC are to receive a bill from PG&E for its charges, net of the PX Credit, which EES or EEMC is obligated to pay, and EES and EEMC send a bill to their Direct Access accounts for EES’s and EEMC’s charges, which the customer must pay.  The EES and EEMC Direct Access Contracts, which typically afford the customer a fixed discount off the Frozen Tariff Rate, thus operate to reduce the customer’s total costs of electric service below what the customer would have paid to PG&E and at the same time shield the customer from any further exposure to price volatility in the energy markets for the term of the contract.  EES and EEMC assume the risks and potential rewards of such price volatility, including gains or losses resulting from upward or downward movement of the PX Credit from time to time. 

C. PG&E’s Refusal to Recognize Surplus PX Credits

Starting in May or June 2000, the cost of energy purchased by PG&E from the PX increased dramatically, resulting in proportionally significant increases in the amount of the PX Credit.  As the amount of the PX Credit increased, it began to exceed the amount of the frozen bundled charges due PG&E in connection with EES’ and EEMC’s Direct Access Accounts and thus created surplus PX Credits.  Under Decision 99-06-058, PG&E was obligated either to refund these surplus PX Credits to EES and EEMC or credit them against future charges. 

Initially, when circumstances created a surplus PX Credit, PG&E made cash payments to ESPs.  According to a PG&E filing with the Securities and Exchange Commission, PG&E paid approximately $39 million in PX Credit payment to ESPs.
  Although EES and EEMC have not received payments from PG&E, PG&E’s bills to EES and EEMC identified significant amounts of surplus PX Credits to be paid or applied against future bills.
 As of the date of filing of this Motion, the aggregate amount of accrued but unpaid PX Credits due EES from PG&E is $200.4 million.  Similarly, EEMC is due $165.5 million from PG&E in accrued but unpaid PX Credits.

PG&E has admitted to EES that it owes EES accrued but unpaid surplus PX Credits.   In December 2000, PG&E corresponded with EES and promised to make arrangements for payment to EES of $69,708,023 as a partial payment of the surplus PX Credits which had accrued as of November 20, 2000.  ___________ Dec., Exh. D.  Notwithstanding its admission that it owed EES surplus PX Credits and its commitment to pay EES at least some of them, PG&E then failed to follow through on its commitment, changed its position and refused to pay EES any surplus PX Credits.

Subsequent to the filing of its Chapter 11 petition, PG&E has begun to bill EES and EEMC for T&D Charges without crediting existing surplus PX Credits against those charges.
  See ___________ Dec., Exhibit  E.  [need to get exemplar bill from EES.]   Prior to January 2001, PG&E’s bills to EES and EEMC reflected the amount of the accrued but unpaid surplus PX Credits due EES and EEMC.  However, post-petition bills for current services no longer reflect the accrued but unpaid surplus PX Credits. See ___________ Dec., Exhibit  F.  PG&E has informed EES and EEMC that it expects full payment from EES and EEMC for current and future direct access charges, regardless of the existence of the accrued but unpaid PX Credits.

Once the credits are restored, EES and EEMC believe they are entitled to recoup the accrued but unpaid surplus PX Credits against current and future direct access charges billed by PG&E.  The recoupment arises from the same transaction or relationship that gives rise to PG&E’s post-petition claim for direct access charges from EES and EEMC, and, as such, is exempt from the automatic stay under the doctrine of equitable recoupment.  Newbery Corp. v. Fireman’s Fund Ins. Co., 95 F.3d 1392 (9th Cir. 1996).

EES and EEMC have the same controversy with SCE, which is also a “public utility” in California and, among other activities, is engaged in the transmission and distribution of electricity within central California.  EES and EEMC executed identical Energy Service Provider Agreement with SCE, setting out the business relationship between the parties.

On January 19, 2001, EES AND EEMC filed complaints against PG&E and SCE in the CPUC.  Request for Judicial Notice, Exh. D and E.  The complaints allege that PG&E and SCE, in violation of the terms and conditions of their Energy Service Provider Service Agreements with EES and EEMC and the applicable provisions of their CPUC approved tariffs, failed to remit to EES and EEMC the surplus PX Credits owing on the accounts of EES’ and EEMC’s Direct Access customers.

EES and EEMC have both notified PG&E and SCE that the bills received in August 2001 are disputed and have requested from both PG&E and SCE that the PX Credits be restored to the bills for each account and meter.  To date, PG&E and SCE have refused.

EES and EEMC have filed a Complaint with the CPUC against SCE to invoke the provisions of Rules 10 and 22 of SCE’s tariffs concerning disputed bills.  These rules, copies of which are attached as Exhibit F to the Request for Judicial Notice, provides for a procedure for a review of the complaint by the CPUC.  This procedure also provides that if a deposit of the disputed bill amount is made with the CPUC, that service shall not be disconnected pending the outcome of the Commission’s review.  The issues set out in the Complaint against SCE to be decided by the CPUC are:  (a) to order SCE to reinstate the PX Credit for each account and meter bill; (b) determine the ownership of accrued credits and payments to be made by SCE [IS THIS IN THE COMPLAINT?]; (c) order that SCE may not disconnect EES or EEMC customers; and (d) declaration that money deposited by EES and EEMC shall be returned to them and there is no need for future deposits concerning these disputed bills.  EES and EEMC seek, by this motion, to obtain relief from stay to commence a similar proceeding against PG&E before the CPUC.

ARGUMENT

A.
Cause Exists To Grant Relief To EES And EEMC From The Automatic Stay
Cause exists pursuant to 11 U.S.C. § 362(d)(1) to grant EES and EEMC relief from the stay and proceed against PG&E at the CPUC as provided above.  

Although “cause” is not defined in the bankruptcy code, case law has developed the elements commonly utilized in determining whether relief from the stay is appropriate.  The Ninth Circuit in In re Tucson Estates Inc. observed that “cause” is determined on a case-by-case basis.  Christensen v. Tucson Estates, Inc. (In re Tucson Estates Inc.), 912 F.2d 1162, 1166 (9th Cir. 1990) (citing In re MacDonald, 755 F.2d 715, 717 (9th Cir. 1985)). Where a bankruptcy court finds that it will abstain from deciding a matter in favor of another tribunal hearing the same issues, cause may exist for lifting the stay.  In re Tucson Estates Inc., 912 F.2d at 1166 (citing In re Castle Rock Properties, 781 F.2d 159, 163 (9th Cir. 1986)). 

Permissive abstention is set forth in 28 U.S.C. § 1334(c)(1).  The statute provides that “[n]othing in this section prevents a district court in the interest of justice, or in the interest of comity with State courts or respect for State law, from abstaining from hearing a particular proceeding arising under title 11 or arising in or related to a case under title 11.” 28 U.S.C. § 1334(c)(1).

The Ninth Circuit cited with approval the twelve factors to be considered in abstention as set forth in In re Republic Reader’s Serv., Inc. In re Tucson Estates Inc., 912 F.2d at 1167 (quoting In re Republic Reader’s Serv., Inc., 81 B.R. 422, 429 (Bankr. S.D. Tex. 1987)).  In that case, Judge Mahoney held the factors to be considered for the court in deciding the issue of permissive abstention are:  

(1) the effect or lack thereof on the efficient administration of the estate if a Court recommends abstention, (2) the extent to which state law issues predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the applicable law, (4) the presence of a related proceeding commenced in state court or other nonbankruptcy court, (5) the jurisdictional basis, if any, other than 28 U.S.C. § 1334, (6) the degree of relatedness or remoteness of the proceeding to the main bankruptcy case, (7) the substance rather than form of an asserted “core” proceeding, (8) the feasibility of severing state law claims from core bankruptcy matters to allow judgments to be entered in state court with enforcement left to the bankruptcy court, (9) the burden of [the bankruptcy court’s] docket, (10) the likelihood that the commencement of the proceeding in bankruptcy court involves forum shopping by one of the parties, (11) the existence of a right to a jury trial, and (12) the presence in the proceeding of nondebtor parties.

In re Republic Reader’s Serv., Inc., 81 B.R. at 429.

The following factors adopted by the Court in In re Tucson Estates Inc. are satisfied in connection with this motion:     

1. Allowing the issues concerning the PX Credit to go to the CPUC would permit the effective administration of the estate by having a specialized tribunal decide these issues which are peculiar to the regulatory utility industry.  

2. The state law issues to be decided by CPUC predominate over any bankruptcy issues as to the allowability and enforceability of the PX Credit.  Also because the PX Credit is a product of the statutes and regulations governing the CPUC, and arises only in connection with the recent deregulation of the electric power industry in California, the CPUC is the tribunal best situated to decide unsettled questions of law regarding the PX Credit.

3. There are related proceedings already before the CPUC by virtue of the complaints filed in January 2001 against both the PG&E and SCE.  Although the earlier complaints are presently stayed, EES and EEMC have initiated a new filing against SCE concerning the PX Credit and are requesting an order from the CPUC requiring SCE to reinstate the PX Credit for each account and meter, and to order SCE to not disconnect the EES/EEMC customers.  

4. It is feasible to sever the state law claims regarding the PX Credit from other core bankruptcy matters.  The CPUC should decide the substantive issues relating to the enforceability and allowability of the PX Credit, after which this Court  will decide the right of EES and EEMC to recoup the PX Credits against future T&D Charges billed by PG&E.

5. The issues regarding the PX Credit concern a non-debtor party, SCE, as well as the Debtor.  If these issues in relationship to the Respondent are decided by the bankruptcy court they could be inconsistent with the decisions of the CPUC concerning the non-debtor utility, SCE.  

In considering the factors and the circumstances of this case as a whole, as required by Ninth Circuit in In re Tucson Estates Inc., abstention by this Court under Section 1334(c)(1) is appropriate, and therefore, cause exists under Section 362(d)(1) for granting EES and EEMC relief from the stay to proceed before the CPUC and deposit the disputed payments with the CPUC.

Following the CPUC’s determination of the regulatory issues, EES and EEMC will ask this Court to rule on the right of EES/EEMC to recoup the PX Credit against PG&E’s post-petition T&D Charges, pursuant to Newberry v. Fireman’s Fund Insurance Co., 95 F.3d, supra.

B.
The Bill Dispute Procedures in PG&E's Rules 10 and 22 are Appropriate to this Dispute

Rule 22(f) of PG&E's Direct Access tariff (contained in Advice Letter 1716-E and adopted by the CPUC in Decision No. 97-10-087) provides as follows:

If the ESP disputes any PG&E charges, it shall nevertheless pay the amount billed; provided, however, that the ESP may, at its election pay the portion of the charges that the ESP disputes to the CPUC in accordance with Rule 10.


Rule 10 of the PG&E's Direct Access tariff provides a detailed bill dispute resolution procedure which includes the ability to submit the billing dispute to the CPUC for determination.  Specifically, Rule 10(b)(2) sets forth detailed procedures by which a PG&E customer, such as EES or EEMC, may, in lieu of paying a disputed bill, deposit with the CPUC the amount claimed by PG&E to be due.  The CPUC then rules upon the merits of the dispute and disburses the deposited funds in accordance with its decision.
  During the time that the matter is under consideration by the CPUC, PG&E may not discontinue service for reasons of non-payment.


Here, to seek restoration of the accrued PX Credits and to avoid the discontinuance of energy service to their customers, EES and EEMC desire to invoke their rights under Rules 10 and 22 to deposit the amount of the disputed PG&E bills with the CPUC and to allow the CPUC to rule on the issue of the restoration of the accrued but unpaid PX Credits to EES's and EEMC's bills.  Once this issue is resolved, EES and EEMC will return to this Court for a determination of their rights of recoupment of those credits against future PG&E Direct Access bills.  Accordingly, the requested relief should be granted.

CONCLUSION

Dated:  August 22, 2001
 
LeBOEUF, LAMB, GREENE & MacRAE, LLP 




Carl A. Eklund

Attorneys for ENRON ENERGY SERVICES, INC., ENRON ENERGY MARKETING GROUP







� 	As part of Direct Access, EES and EMC executed an “Energy Service Provider Service Agreement” dated December 18, 1997, a copy of which is attached as Exhibit A to the Declaration of ___________.  Section 1.1 of that agreement states that the agreement governs “the business relationship” between PG&E and EES and EMC.


� 	A copy of Order 97-08-056 is attached as Exhibit A to the accompanying Request for Judicial Notice (“RJN”).


� 	RJN, Exh. B.


� 	The choice of billing format does not have any effect on what a customer pays EES or EEMC.  


� 	See Exhibit B to ___________ Dec.


� 	A sample of such a bill is attached as Exhibit C to ___________ Dec.


� 	In a February 14, 2001 filing with the Securities and Exchange Commission, PG&E estimated that the accrued but unpaid PX Credits due all ESP’s in connection with Direct Access accounts in PG&E’s service territory may be as high as $433 million.  PG&E, also, list their creditors in Schedule F of their bankruptcy filing in the amount of $_______________.


� 	Effective February 1, 2001, EES and EEMC returned most of their Direct Access customers to PG&E for bundled service.  However, EES and EEMC continued to honor their contractual agreements with their customers regarding price of energy provided.  Accordingly, EES and EEMC paid PG&E the cost of energy based upon the Frozen Tariff Rate while receiving its contract prices from EES's and EEMC's customers which were always lower than the Frozen Tariff Rate.  


	Effective June 21, 2001, EES and EEMC returned their customers to Direct Access service and again are being billed by PG&E for transmission and distribution and other charges.








� 	Current copies of Rules 10 and 22 for PG&E's tariffs are attached as Exhibit F to the accompanying Request for Judicial Notice.
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