DRAFT

DRAFT


[image: image1.png]



Enron North America Corp.
PO Box 4428
Houston, TX 77210-4428
Phone  (713) 853-3300

Fax (713) 646-4816

[November xx, 1999] (the “Confirmation Date”)

Empresa Distribuidora de Energia Norte S.A.

Diagonal 80, 1001

La Plata 1900

Argentina

Attention:  Gustavo Banderet

Fax No.:            011 54 221 429 2205

Telephone No.: 011 54 221 429 2309

Re:
SWAP TRANSACTION ENA Contract No. DRAFT

Dear Sirs:

The purpose of this document is to confirm the terms and conditions of the transaction entered into between Empresa Distribuidora de Energia Norte S.A. (“Counterparty”) and Enron North America Corp. (“ENA”) on [November ___, 1999] (the “Transaction”).  This document constitutes a “Confirmation” as referred to in the ISDA Agreement specified below and the transaction described above constitutes a “Transaction” as referred to in such ISDA Agreement; provided, that notwithstanding anything to the contrary contained herein or in such ISDA Agreement, the Transaction shall automatically terminate and cease to be effective between and enforceable by each of ENA and Counterparty in the event that on or before the date that is fifteen (15) Business Days from the Confirmation Date, ENA receives from Counterparty documentation issued by the Compañía Administradora Del Mercado Mayorista Electrico (“CAMMESA”), indicating that Siderca Sociedad Anonima Industrial y Comercial  (Siderca”) has not been officially authorized as an Agent of the Wholesale Electricity Market as a Gran Usuario Mayor (“GUMA”).  In the event that the Transaction terminates and ceases to be effective as set forth in the preceding sentence, each of ENA and Counterparty agree that neither party shall have any liability to the other party or owe any amounts to the other party as a result thereof.   This is a Confirmation of the following Transaction entered into between us on [November ___, 1999] between Scott Neal of ENA and Gustavo Banderet of Counterparty.

1.
The definitions and provisions contained in the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions (the “Definitions”), each as published by the International Swaps and Derivatives Association, Inc. (“ISDA”), are incorporated into this Confirmation.  In the event of any inconsistency between the Definitions and this Confirmation, this Confirmation will prevail.  In the event of any inconsistency between the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions, the 1993 ISDA Commodity Derivatives Definitions will prevail.

2.
Terms of Transaction.  The terms of the particular Transaction to which this Confirmation relates are as follows:

General Terms:
Notional Quantity per

Calculation Period:




[February 1, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 45,936 MWh]




[March, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[April, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 47,520 MWh]




[May, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[June, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 47,520 MWh]




[July, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[August, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[September, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 47,520 MWh]




[October, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[November, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 47,520 MWh]




[December, 2000]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




[January, 2001]:
[66 MWh for each hour during the Calculation Period for a total of 49,104 MWh]




Total Notional Quantity:
[579,744 MWh]



Commodity:
Electricity




Commodity Unit:
Megawatt hours (“MWh”)




Trade Date:
[To be Agreed]




Effective Date:
[February 1, 2000]




Termination Date:
[January 31, 2001]




Calculation Period(s):
Each calendar month beginning with [February 1, 2000] and ending [January 31, 2001]

Payment Date(s):
The fifth (5th) Business Day following the date on which the Floating Price is determinable for each Calculation Period

Fixed Amount Details:






Fixed Price Payer:
Counterparty




Fixed Price:
USD [To be Agreed] per MWh

Floating Amount Details:






Floating Price Payer:
ENA




Floating Price and

Pricing Date(s):
The average of the daily MONOMIC Prices at the Ezeiza Market Node Center for each day during the Calculation Period. 

“MONOMIC Price” means the sum of (A) the average hourly price, quoted in Argentine Pesos, for each day as published electronically in the “Documento de Transacciones Económicas” (DTE) under the annex set forth in the “Generadores” file labeled “A1.7  Precios Del Mercado en $/MWH – Mercado” as published by the “Compañia Administradora del Mercado Mayorista Eléctrico Sociedad Anónima” (“CAMMESA”) and (B), as applicable, either (i) 7.50 Argentine Pesos for those days that are Argentine Business Days or (ii) zero for those days that are not Argentine Business Days.

The parties agree that the Floating Amounts payable under this Transaction shall be made in US Dollars, and the rate of exchange of Argentine Pesos to US Dollars shall be of one (1) Argentine Peso per US Dollar as set forth under Law 23,928, as amended, while there is free convertibility of the Argentine Peso and the rate of exchange therein set forth is of one (1) Argentine Peso per US Dollar. Otherwise, the rate of exchange between Argentine Pesos and US Dollars shall be calculated using the exchange rate, sell, for transfers abroad established by Banco Nación Argentina at the closing of the Business Day prior to that on which payment is effected. Argentine Peso means the lawful currency of the Republic of Argentina.

Each payment will be made in the Contractual Currency (specified in this Confirmation, or if not specified, in U.S. Dollars).

3.            Account Details.






Payments to ENA:





Pay  
:
Bank of America, N.A.




For the Account of
:
Enron North America Corp.




Account Number/

CHIPS UID
:
3750494727




Fed. ABA No.
:
111000012





Payments to Counterparty:





Pay  
:




For the Account of
:




Account Number/

CHIPS UID
:




Fed. ABA No.
:





Attn:  





4.
General.  The Transaction is subject to the terms and conditions of the 1992 Master Agreement (Multicurrency-Cross Border) (the “ISDA Agreement”) published by ISDA, as modified by this Confirmation.  Capitalized terms used herein and not otherwise defined herein shall have the meanings given to such terms in the ISDA Agreement.  Each party acknowledges that it has a copy of the ISDA Agreement and it has read and understands the terms and conditions thereof.  In the event of any inconsistency between the 1993 ISDA Commodity Derivative Definitions and the 1991 ISDA Definitions, the 1993 ISDA Commodity Derivatives Definitions will prevail.  In the event of any inconsistency among or between the ISDA Agreement, the Definitions, and this Confirmation, this Confirmation will govern.  This Confirmation evidences a complete and binding memorialization of our agreement as to the terms of the Transaction to which this Confirmation relates.  In addition, ENA and Counterparty agree to promptly negotiate in good faith and enter into a master agreement as soon as reasonably possible in the form of the ISDA Agreement and a separate Credit Support Annex with such modifications as ENA and Counterparty shall in good faith agree (the “Agreement”).  Upon execution of such Agreement, this Confirmation will supplement, form part of, and be subject to that Agreement.  All provisions contained in the Agreement will govern this Confirmation except as expressly stated herein.  If an Agreement is not executed, the Transaction shall be governed by the terms and conditions of the ISDA Agreement as modified by this Confirmation.

Each party will make each payment specified in this Confirmation as being payable by it, not later than the due date for value on that date in the place of the account specified above, in freely transferable funds and in the manner customary for payments in the required currency. If the Payment Dates for two or more swap, swaption or option agreements or other derivative transactions between the parties fall on the same day, if each party is required to make a payment to the other on such Payment Date, such amounts with respect to each party shall be aggregated, and the party owing the greater aggregate amount shall pay to the other party the difference between the amounts owed.

5.

Representations.  To induce the other to enter into the Transaction, each party represents and warrants to the other that : (a) Authority:  (i) the execution, delivery and performance of this Confirmation have been duly authorized by all necessary corporate or other organization action on its part, (ii) this Confirmation is its legally valid and binding obligation, enforceable against it in accordance with its terms; and (b) Eligible Swap Participant: it constitutes an “eligible swap participant” as such term is defined in  17 C.F.R. Section 35.1(b)(2) and this Confirmation constitutes a “swap agreement” within the meaning of 17 C.F.R. Section 35.1(b)(1); and (c) Line of Business:  (i) it is entering into this Confirmation in conjunction with its line of business (including financial intermediation services) or the financing of its business; and (ii) solely with respect to Options, it is a producer, processor, commercial user of, or merchant handling, the commodity subject to this Confirmation or the products or byproducts thereof, and it has entered into this Confirmation solely for purposes related to its business as such; (d) No Reliance and No Advisory Status:  (i) the other party to this Confirmation (1) is not acting as a fiduciary or financial, investment or commodity trading advisor for it, and (2) has not given to it (directly or indirectly through any other person) any assurance, guaranty or representation whatsoever as to the merits (either legal, regulatory, tax, financial, accounting or otherwise) of this Confirmation or the expected performance or result of this Confirmation; and (ii) in connection with the negotiation and execution of this Confirmation, (1) it is acting as a principal (and not as an agent or in any other capacity, fiduciary or otherwise), (2) it is not relying upon any advice, counsel or representations (whether written or oral) of the other party other than the representations expressly set forth in this Confirmation, (3) it has made and will make its own decisions regarding the entering into of this Confirmation based upon its own judgment and upon the advice from such professional advisors as it deemed, or will deem, necessary to consult, (4) all of its decisions regarding this Confirmation have been the result of arm’s length negotiations between the parties, and (5) it has a full understanding of all the terms, conditions and risks (economic and otherwise) of this Confirmation, and it is capable of assuming and willing to assume (financially and otherwise) those risks; and (f) Tax Representations and Covenants:  for purposes of Section 3(e) and 3(f) of the ISDA Agreement, each of the parties makes the representations applicable to it as set forth in Sections I(a) and (b) of Annex A to this Confirmation as of the Trade Date and as of the date of this Confirmation and in the case of the representations given for purposes of Section 3(f) of the ISDA Agreement (which representations are set forth in Section I(b) of Annex A), at all times until termination of the Transaction.  In addition, each party covenants and agrees that it will deliver to the other party the Tax forms, documents or certificates as required pursuant to Section II(a) of Annex A.

6.
Early Termination.  For purposes of Section 6(e) of the ISDA Agreement, the Second Method and Loss shall apply.  In addition, the “Automatic Early Termination” provision of Section 6(a) of the ISDA Agreement will not apply to ENA or Counterparty.   

7.
Governing Law/Jurisdiction.  This Confirmation and the ISDA Agreement will be governed by and construed in accordance with the laws of the State of New York (without reference to choice of law doctrine).  Section 13(b) of the ISDA Agreement is replaced with the following:  “(b)  Jurisdiction.  Any dispute relating to this Confirmation shall be resolved by binding arbitration governed by the Federal Arbitration Act (“FAA”), and conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association (“AAA”).  Each party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in over-the-counter derivative transactions.  Only damages allowed pursuant to this Confirmation and the ISDA Agreement may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Confirmation and/or the FAA or AAA.  The arbitration shall be conducted in New York City, New York, and such arbitration, and any related award shall be confidential.  In addition, Counterparty irrevocably waives the right to demand that ENA post a bond or guaranty (“cautio judicatum solvi”) in any proceeding initiated against Counterparty in the courts of Argentina for the enforcement of the arbitration award or otherwise.  The provisions of the preceding sentence will survive the termination of the Transaction or the ISDA Agreement.”

8.
Confidentiality.  The contents of this Confirmation, the Transaction hereunder and all other documents relating to thereto (hereinafter collectively referred to as “this Agreement”), and any information made available by one party to the other party with respect to this Agreement is confidential and shall not be disclosed to any third party (nor shall any public announcement relating to this Agreement be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party in making such disclosure, or (iv) as may be furnished to the disclosing party’s Affiliates, and to each such person’s auditors, attorneys, advisors or lenders which are required to keep the information that is disclosed in confidence.

9.
Calculation Agent.  The Calculation Agent shall be ENA.

10.
Limitation of Liability.   No party shall be required to pay SPECIAL, EXEMPLARY, PUNITIVE, incidental, consequential or indirect damages (WHETHER OR NOT ARISING FROM A PARTY'S NEGLIGENCE) to the other party, except to the extent that the payments required to be made pursuant to thIS Confirmation AND THE ISDA AGREEMENT are deemed to be such damages.  If and to the extent any payment made pursuant to thIS Confirmation AND THE ISDA AGREEMENT is deemed to constitute liquidated damages, the parties acknowledge and agree that damages are difficult or impossible to determine and that such payment constitutes a reasonable approximation of the amount of such damages, and not a penalty.  

11.
Setoff.  (a) Upon the designation or deemed designation of an Early Termination Date the Non-defaulting Party or the non-Affected Party (in either case, “X”) may, at its option and in its discretion, setoff, against any amounts owed to the Defaulting Party or Affected Party (in either case, “Y”) in Dollars or any other currency by X or any Affiliate of X under this Confirmation and the ISDA Agreement or otherwise, any amounts owed in Dollars or any other currency by Y to X or any of its Affiliates (irrespective of place of payment or booking office of the obligation) under this Confirmation and the ISDA Agreement or otherwise.  The obligations of Y and X under this Confirmation and the ISDA Agreement in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  For this purpose, the amounts subject to the setoff to the extent necessary may be converted by X into the Termination Currency at the rate of exchange at which X, acting in a reasonable manner and in good faith, would be able to purchase the relevant amount of the currency being converted.  X will give Y notice of any setoff effected under this section as soon as practicable after the setoff is effected provided that failure to give such notice shall not affect the validity of the setoff.  If an obligation is unascertained, X may in good faith estimate that obligation and set-off in respect of the estimate, subject to the relevant party accounting to the other when the obligation is ascertained.  Nothing herein shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).

(b)  Notwithstanding any provision to the contrary contained in this Confirmation and the ISDA Agreement, the Non-defaulting Party or non-Affected Party, as the case may be, shall not be required to pay to the Defaulting Party or Affected Party any amount under Section 6(e) of the ISDA Agreement until the Non-defaulting Party or non-Affected Party receives confirmation satisfactory to it in its reasonable discretion (which may include an unqualified opinion of its counsel) that all other obligations of any kind whatsoever (whether pursuant to Specified Indebtedness as defined in the ISDA Agreement or otherwise) of the Defaulting Party or Affected Party to make any payments to the Non-defaulting Party or non-Affected Party or any of its Affiliates under this Confirmation and the ISDA Agreement or otherwise which are due and payable as of the Early Termination Date hereof have been fully and finally performed.

12.
Miscellaneous.

a) Additional Representations. For the purpose of Section 3 of the ISDA Agreement, Counterparty further represents and warrants to ENA (which representations will be deemed repeated by Counterparty at all times until the termination of the Transaction) that:

1) This Agreement and the Credit Support Documents are in proper legal form for the enforcement thereof in Argentina against Counterparty; provided that in the event any legal proceedings are brought in the courts of Argentina, a Spanish translation of the documents required in such proceedings, including this Confirmation and the ISDA Agreement, prepared by a court-approved translator would have to be approved by the court after the defendant had been given an opportunity to be heard with respect to the accuracy of the translation, and the proceedings would thereafter be based on the translated documents.  In the event of any foreign exchange restriction or prohibition in Argentina, any and all payments due under this Confirmation or the ISDA Agreement or under any Transaction by the party subject to such restrictions shall nevertheless be made in U.S. Dollars.  The party subject to such restrictions shall obtain U.S. Dollars through (i) the sale of Bonos Externos de la Republica Argentina or of any other public or private bond issued in Argentina, or (ii) failing (i), any other mechanism for the acquisition of U.S. Dollars in any exchange market.  Any costs and expenses incurred in effecting such sale or acquisition shall be borne by the party subject to any such restrictions.

b) Legal Opinion. For the purpose of Section 4(a) of the ISDA Agreement, upon execution of this Confirmation, Counterparty agrees to deliver to ENA a Legal Opinion in substantially the form attached hereto as Exhibit 1.

c) Authorization. For the purpose of Section 4(a) of the ISDA Agreement, upon execution of this Confirmation, Counterparty agrees to deliver to ENA: (A) a certified resolution of its board of directors or other governing body (i) authorizing this Confirmation and the Transaction contemplated hereby and (ii) authorizing a specified person(s) to execute and deliver on its behalf this Confirmation,  (B) copies of its articles of incorporation and bylaws (or other constituent documents), and (C) a certificate or certificates of incumbency or powers of attorney, including the authority to choose applicable law and to submit disputes arising from this Confirmation or the ISDA Agreement  to non-Argentine courts or alternative dispute resolution methods, and specimen signatures of its officers or authorized representatives executing this Confirmation.

13.
Offices.

(a)
The office of Enron North America Corp. is and copies of any notices should be delivered to 1400 Smith Street, Houston, Texas  77002, Attention:  Director, Documentation Department, Facsimile No. (713) 646-4816; and to Attention: Assistant General Counsel, Trading Group - ENA, Facsimile No. (713) 646-4818, at the above address; and


(b)
The office of Counterparty is and copies of any notices should be delivered to: ______________________________________________________________________________________________________________________________________, Facsimile No. _______________________.

14.
Credit or Other Special Provisions.

The credit or other special provisions contained in Annex B and Annex B-1 hereto and made a part hereof apply and are incorporated herein by reference, such that the term “Confirmation” as used herein and in the Annex attached hereto, shall refer to and mean, this Confirmation, together with all of the Annexes attached hereto.]
Please promptly confirm that the foregoing correctly sets forth the terms of the Transaction entered into between us by executing the copy of this Confirmation and returning it to us within one Business Day of receipt hereof via Facsimile to (713) 646-4816, Attention:  Director, Documentation Dept.  A copy of the originally executed Confirmation should be sent to us by overnight delivery for receipt within two Business Days of receipt hereof.

Enron North America Corp. is pleased to have entered into this Transaction with you.

Yours sincerely,

ENRON NORTH AMERICA CORP.

By:


Name:

DRAFT

Title:


Confirmed as of the Trade Date:

EMPRESA DISTRIBUIDORA DE ENERGIA NORTE S.A
By:


Name:

DRAFT
Title:


EXHIBIT 1

 [Letterhead of Counterparty’s Outside Legal Counsel]

[Date]

Enron North America Corp.

1400 Smith Street

Houston, Texas 77002

Sir/Madame

I have acted as counsel to Empresa Distribuidora de Energia Norte, S.A., a corporation (“Party B”), and I am familiar with matters pertaining to the execution and delivery of (i) the ISDA Master Agreement dated as of ___________, 1999 between Enron North America Corp. (“Party A”) and Party B (ii), the Schedule to the ISDA Master Agreement dated as of ___________, 1999, (iii) the ISDA Credit Support Annex thereto dated as of _______, 1999 (collectively referred to herein as the “Agreement”), all of them between Party B and Party A. The Agreement is to be supplemented by confirmations of Transactions to be entered into by Party A and Party B from time to time (each a “Confirmation”), and the Agreement, together with all such Confirmations, shall constitute one agreement.

Terms defined in the Agreement are used herein as therein defined, unless otherwise defined herein.

In connection with this opinion, I have examined: 

1.
Party B’s by-laws and all amendments thereto (the “By-laws”).

2.
Resolutions of the Board of Directors of Party B passed on _______, 199_ authorizing and approving the Transactions; and

3.
All such other documents, laws and instruments I have deemed necessary for the issuance of this opinion, including the Agreement, executed by each party thereto.

I have also reviewed such matters of law and examined such other documents, records, agreements and certificates as I have considered relevant for the purposes of this opinion.

In this opinion, I have assumed the authenticity of all the signatures, the authenticity of all documents submitted to me as originals and the conformity to authentic original documents of all documents submitted to me as certified, conformed or photostatic copies.

Based on the foregoing, I am of the opinion that:

1.
Party B is duly organized and validly existing under the laws of the jurisdiction of its incorporation.

2.
Party B has the corporate power to execute and deliver the Agreement and other documents that it is required to deliver in connection therewith and to perform its obligations under the Agreement and has taken all necessary action to authorize such execution and delivery and the performance of those obligations.

3.
Party B’s execution and delivery of the Agreement and the other documentation relating to the Agreement that it is required to deliver in connection therewith and its performance of its obligations under the Agreement do not violate or conflict with any law, rule or regulation applicable to it, any provision of its charter or By-laws (or comparable constituent documents), any order or judgment of any court or other agency of government applicable to it or any of its assets or any contractual restriction binding on or affecting Party B or any of its assets.

4.
All authorizations of and exemptions, actions or approvals by, and all notices to or filings with, any governmental or other authority that are required to have been obtained or made by Party B with respect to the Agreement or any of the Transactions contemplated in the Agreement have been obtained or made and are in full force and effect, and all conditions of any such authorizations, exemptions, actions or approvals have been complied with.

5.
The Agreement constitutes Party B’s legal, valid and binding obligation, enforceable against Party B in accordance with its terms, subject to applicable bankruptcy, reorganization, insolvency, moratorium and similar laws affecting creditors’ rights generally and subject, as to enforceability, to general principles of law.

6.
The Agreement is not subject to any stamp or documentary tax or other similar charge (other than a court tax (“tasa de justicia”), which at the time of the delivery of this opinion is of up to 3% of the amount claimed, with respect to the institution of any judicial proceedings to enforce the Agreement in the City of Buenos Aires or the federal courts of Argentina) imposed by Argentina or any governmental agency, political, subdivision or taxing authority thereof.

7.
It is not necessary or advisable, in order to ensure the legality, validity, enforceability or admissibility in evidence of the Agreement in any enforcement proceedings which may be instituted in Argentina, that the Agreement or any instruments related thereto, be filed, recorded or registered with any governmental agency or notarized by a notary public or that any stamp, registration or similar transaction tax or duty be paid; provided, however, that in connection with enforcement proceedings brought in the City of Buenos Aires or the federal courts of Argentina a court tax (“tasa de justicia”) of up to 3% must be paid as referred to in Paragraph 6 above; and provided, further, that in the event any legal proceedings are brought in the courts of Argentina, an official Spanish translation or any document in any language other than Spanish required in such proceedings shall be necessary.

8.
A final judgment against Party B for the payment of monies obtained in any court would be recognized, conclusive and enforceable in the federal courts of Argentina or the courts of the City of Buenos Aires without reconsideration on the merits as provided in Articles 517 through 519 of the National Code of Civil and Commercial Procedures or Argentina (the “CPCC”); provided that the requirements of Article 517 are met, as follows: (i) the judgment, which must be final in the jurisdiction where rendered, was issued by a court competent in accordance with the Argentine principles regarding international jurisdiction (and the courts of the State of New York and of the United States of America located in the City and State of New York are, by virtue of the submission of Party B to the jurisdiction of such courts, competent courts in accordance with such principles) and resulted from a personal action,  or an in rem action with respect to personal property if such was transferred to Argentine territory during or after the prosecution of the foreign action; (ii) the defendant against whom enforcement of the judgment is sought was personally served with the summons and, in accordance with due process of law, was given an opportunity to defend against the foreign action; (iii) the judgment must be valid in the jurisdiction where rendered and its authenticity must be established in accordance with the requirements of Argentine law; (iv) the judgment does not violate the principles of public policy or Argentine law; and (v) the judgment is not contrary to a prior or simultaneous judgment of an Argentine court. In my view, no principle of public policy is violated by any provision of the Agreement. Service of process effected in the manner set forth in Section 13(c) of the Agreement and Part 4(i) of the Schedule to the ISDA Master Agreement will be effective, insofar as Argentine law is concerned, to confer personal jurisdiction over Party B. The irrevocable waiver by Party B of its right to demand that Party A post a bond or guaranty (“cautio jiudicatum solvi”) in any proceedings initiated against Party B in the courts of Argentina is valid, binding and enforceable against Party B.

9.
The provisions of Section 2(d) of the Agreement providing for Deduction or Withholding for Tax, to the effect, inter alia, that Party B shall pay such additional amount as is necessary to ensure that the net amount actually received by Party A (free and clear of any Indemnifiable Taxes, whether assessed against Party A or B) will equal the full amount Party A would have received had no such deduction or withholding been required subject to the restrictions established therein, are valid, binding and enforceable under Argentine law.

10.
The provisions in the Agreement as to the:


(a) choice of the laws of the State of New York to be the law governing the Agreement;


(b) submission of Party B to the jurisdiction of the courts of the State of New York or of the United States of America located in the City and State of New York in any action under the Agreement or any instrument related thereto; and


(c) appointment by Party B of an agent for the service of process in New York, New York, United States of America;


[(d) waiver of sovereign immunity provided in the Agreement.]

are legal, valid, binding and enforceable under Argentine law, provided that, with respect to service of process (including service of process upon any process agent outside Argentina), the provisions of Article 517(2) of the CPCC are complied with, which require that the defendant against whom enforcement of the judgment is sought was personally served with the summons and, in accordance with due process of law, was given an opportunity to defend against the foreign action.

11.
It is not necessary under the laws of Argentina in order to enable the parties to the Agreement to enforce their rights under the Agreement that such parties to the Agreement should be licensed, qualified or entitled to carry on business in Argentina by reason of the execution, delivery or performance of the Agreement or any Transaction.

12.
Party A will not be deemed to be a resident, domiciled, carrying on business or subject to taxation (other than as specified above) in Argentina by reason only of the execution, delivery, performance or enforcement of the Agreement or any instrument related thereto.

13.
There is no pending or, to the best of my knowledge after due investigation, threatened litigation, action or proceeding affecting Party B or any of its properties before any court, governmental agency or arbitrator, (i) which, individually or in the aggregate, could reasonably be expected to materially and adversely affect the financial condition of Party B, or (ii) which purports to affect the legality, validity enforceability or performance of the Agreement or any Transactions to be subscribed by Party B.

[14.
Under the law of Argentina, neither Party B nor any of its property has any immunity (sovereign or otherwise) from set off, from jurisdiction of any court of Argentina or any legal process (whether through service of notice, attachment prior to judgment, attachment in aid of execution, execution or otherwise).]

The opinions expressed herein are limited to questions arising under the laws of Argentina as in force on the date hereof. We do not purport to express any opinion on any matters arising under the laws of the United States or the laws of the State of New York or the laws of any other jurisdiction and do not express or imply any opinion on such laws.





Very truly yours,

ANNEX A

U.S. WITHHOLDING TAX

Party A:  Enron North America Corp.

Party B:  Empresa Distribuidora de Energia Norte S.A.

I.  Tax Representations.

(a)
Payer Representations.  For the purpose of Section 3(e) of the ISDA Agreement, Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii), or 6(e) of the ISDA Agreement) to be made by it to the other party under this Confirmation and the ISDA Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f) of the ISDA Agreement, (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) of the ISDA Agreement and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii) of the ISDA Agreement, and (iii) the satisfaction of the agreement of the other party contained in Section 4(d) of the ISDA Agreement, provided that it shall not be a breach of this representation where reliance is placed on Clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) of the ISDA Agreement by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f) of the ISDA Agreement, Party A makes no representations, and Party B makes the following representations:

(i)
Each payment received or to be received by it in connection with this Confirmation and the ISDA Agreement will not be effectively connected with its conduct of a trade or business in the United States.

II.
Agreement to Deliver Documents

For the purpose of Section 4(a) of the ISDA Agreement, the Tax forms, documents, or certificates to be delivered are:

(a)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute and deliver to Party A a United States Internal Revenue Form W-8, or any successor form, (i) before the first Scheduled Payment Date under this Confirmation and the ISDA Agreement, (ii) before December 31st of each second succeeding calendar year, (iii) promptly upon reasonable demand by Party A, and (iv) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

III.
Definitions.   Capitalized terms not otherwise defined in this Annex A shall have the meaning set forth in this Confirmation or the ISDA Agreement.

DEEMED ISDA

ANNEX B

CREDIT AND OTHER SPECIAL PROVISIONS

EMPRESA DISTRIBUIDORA DE ENERGIA NORTE S.A.


This Annex B supplements, forms part of, and is incorporated into the Confirmation to which this Annex B is attached.  Until an ISDA Master Agreement is executed by the parties, this Annex B will set forth the credit and other special provisions governing all Transactions between the parties except as otherwise specified in a Confirmation to a Transaction.

1.
Additional Events of Default. The following will constitute additional Events of Default for purposes of Section 5(a) of the ISDA Agreement:

(i)
The following Event of Defaults are added to Section 5(a) of the ISDA Agreement:


"(ix)
Counterparty fails to establish, maintain, renew, substitute or increase the Performance Assurance in accordance with the terms and provisions hereof and the failure continues for two (2) Business Days after notice from ENA; or

  (x)

the failure in the payment when due (whether at maturity, by acceleration, or otherwise) of any obligation in respect of borrowed money, in an aggregate amount in excess of $5,000,000 with respect to Counterparty, or $100,000,000 with respect to ENA, and the failure to remedy the failure within any applicable grace period, or the failure by the Defaulting Party in the performance of, or the occurrence and continuance of any other event of default (however defined) under, any agreement in which such obligation is created, evidenced, or secured, if such failure or event of default is not remedied within any applicable grace period and the effect of such failure or event of default is to cause such obligation in such an aggregate amount to become, or to permit the holder(s) of such obligation (or a trustee or agent on behalf of such holder(s)) to declare such obligation, due prior to its expressed maturity; or

(xi) The Republic of Argentina or any competent authority thereof declares a moratorium on the payment of Counterparty’s indebtedness; or

(xii)
any governmental agency having jurisdiction over Counterparty or any of its properties takes or institutes any action or proceeding for its dissolution or suspension of a substantial portion of its operation, which in the aggregate would likely to have a materially adverse effect upon the business and results in the operation of Counterparty and such action or proceeding remains undismissed or unstayed on appeal for a period of 30 days; or

(xiii)
in the case of Counterparty, if AES Corp. ceases to own directly or indirectly, 56.66% or more of the outstanding capital stock or other equity interests of Counterparty having ordinary voting power."

2. 
Additional Termination Event.  The following will constitute an Additional Termination Event with respect to Counterparty for purposes of Section 5(b)(v) of the ISDA Agreement:  

“ An ISDA Master Agreement between Counterparty and ENA is not executed by Counterparty within fifteen (15) Business Days from the Confirmation Date. " 


3.
Credit Support Documents.  The following Section is hereby added to the Confirmation:
"15.  Credit Support Documents - Collateral Annex.  Counterparty shall establish, maintain, renew, substitute and increase Performance Assurance as (and only to the extent) required by Annex B-1, which shall be a Credit Support Document."
ANNEX B-1
COLLATERAL AND EXPOSURE PROVISIONS

This Annex B-1 supplements, forms part of, and is incorporated into the Confirmation to which it is attached.  Capitalized terms used in this Annex but not defined herein shall have the meanings given to them in the Confirmation or the ISDA Agreement (including all Annexes).

1.  Certain Definitions.  As used herein:


(a)
"Additional Amount" shall mean, with respect to a party, the amount specified as such for that party in each Confirmation, or if no amount is specified, zero.

(b) “Business Day” shall mean a day on which commercial banks are open for business in New York, New York, Houston, Texas and in the cities where the parties’ addresses are specified in the Confirmation. 


(c)
The "Collateral Requirement" shall mean, with respect to Counterparty, the excess, if any, of (i) (x) ENA's Net Exposure plus (y) the aggregate of all Additional Amounts applicable to the Counterparty minus (ii) Counterparty's Exposure Threshold plus the sum of (x) the Valuation Percentage times the remaining, undrawn portion of any outstanding Letter of Credit maintained by Counterparty and issued for the benefit of ENA in connection with the Swaps; (y) any Cash previously delivered to ENA and not returned pursuant to Section 2(b) of this Annex and any Interest Amount that has not been delivered to Counterparty; and (z) any Cash held by ENA pursuant to Section 4(d)(ii) of this Annex.


(d)
The "Current Value" of a Swap at any time shall mean the amount, as calculated by ENA in good faith and in a commercially reasonable manner, which a party would pay to or receive from a third party in an arm's-length swap, as consideration for entering into a new Swap at that time in which such party holds the same position as in the outstanding Swap, assuming that the term of such Swap encompasses only uncom​pleted Determina​tion Periods and that such Swap is in all other respects identical to the outstanding Swap.


(e)
"Exposure" for a Swap shall mean (1) if a payment amount under the Confirmation (or a payment amount under any other Swap) has been determined and is due but not yet paid, the amount of such payment, with the party (the "Exposed Party") due and owed such amount having Exposure to the other party (the "Non-Exposed Party") in such amount; and (2) the Current Value of the Swap, with the party that would be due and owed such amount from the other party having Exposure to the other party in such amount.  All calculations of Exposure shall be done by ENA in good faith and in a commercially reasonable manner.

To the extent that a Swap is covered in part by clause (1) and (2), such Swap shall be treated as separate Swaps for purposes of these calculations, to the extent covered by each such clause.

(f)
"Exposure Threshold" shall mean, with respect to Counterparty, $3,000,000; provided, however, that the Exposure Threshold shall be zero for Counterparty upon the occurrence and during the continuance of a Material Adverse Change or an Event of Default (or an event which, with the giving of notice or the lapse of time or both, would constitute an Event of Default (a “Potential Event of Default”)) with respect to Counterparty.  The Exposure Threshold assigned to Counterparty shall be the threshold applied to such party for all Swaps.

(g) "Exposure Amount" for each party shall be calculated for all Swaps by calculating each party's Exposure to the other party in respect of all Swaps.  The party having the greater Exposure Amount at any time (the "Exposed Party") shall be deemed to have a "Net Exposure" to the other party (the "Non-Exposed Party") equal to the difference between its Exposure Amount and the other party's Exposure Amount.

(h)
“Funded Debt” means indebtedness of Counterparty and its consolidated subsidiaries, if any, which by its terms matures more than one year from the date as of which any calculation of Funded Debt is made.

(i)
“GAAP” means generally accepted accounting principles that are generally accepted in the country in which the applicable party is organized and on a basis consistent with prior periods.


(j)
"Interest Amount" shall mean with respect to an "Interest Period" (as defined herein), the aggregate sum of the amounts of interest calculated for each day in that Interest Period on the principal amount of Cash held by ENA on that day, determined by ENA for each such day as follows: (x) the amount of Cash held by ENA on that day; multiplied by (y) the Interest Rate (as defined herein) for that day: divided by (z) 360.  "Interest Period" means the period from (and including) the last Business Day on which an Interest Amount was Transferred (or if no Interest Amount has yet been Transferred, the Business Day on which Cash was Transferred to ENA) to (but excluding) the Business Day on which the current Interest Amount is to be Transferred.  "Interest Rate" shall be the Federal Funds Overnight Rate as from time to time in effect.  "Federal Funds Overnight Rate" means the rate for that day opposite the caption "Federal Funds (Effective)" as set forth in the weekly statistical release designated as H.15(519), or any successor publication, published by the Board of Governors of the Federal Reserve System.

(k)
“Letter of Credit Default” shall mean with respect to an outstanding Letter of Credit, the occurrence of any of the following events:  (i) the issuer of such Letter of Credit shall fail to maintain a Credit Rating of at least “A-” by S&P or “A3” by Moody’s; or (ii) the issuer of such Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such Letter of Credit.

(l)
“Material Adverse Change” means with respect to Counterparty, it shall have any of the following occur at any time:  (i) the ratio of its Funded Debt to Net Worth is more than 0.5 to 1.0, or (ii) its Net Worth falls below U.S. $415,000,000, or (iii) in the reasonable opinion of ENA, a material adverse change has occurred in the business, financial condition or operations of Counterparty.

(m)
“Moody’s” means Moody’s Investors Service, Inc. or its successor.

(n)

“Net Worth” means total assets of Counterparty and its consolidated subsidiaries, if any, (exclusive of intangible assets), minus the total liabilities, each as would be reflected on a consolidated balance sheet of Counterparty prepared in accordance with GAAP
(o)
"Performance Assurance" means (i) one or more irrevocable, transferable standby letters of credit (each a "Letter of Credit") issued by a major U.S. commercial bank or a foreign bank with a U.S. branch office, with such bank having a Credit Rating of at least “A-” from S&P and “A3” from Moody’s, such Letter of Credit being issued for the benefit of ENA and in the form of Schedule 1 attached hereto, with only such changes as may be required by the issuing bank and as are acceptable to ENA; (ii) all Cash that has been Transferred to or received by ENA and not Transferred to Counterparty pursuant to Section 2(b) of this Annex or released by ENA; (iii) any Interest Amount or portion thereof that has not been Transferred pursuant to Section 3(b) of this Annex and any Cash received by ENA pursuant to Section 4 of this Annex; and (iv) all proceeds of all of the foregoing property that have been Transferred to or received by ENA hereunder.

(p)
“S&P” means the Standard & Pool’s Rating Group (a division of McGraw-Hill, Inc.) or its successor.


(q)
"Swaps" shall mean (i) any outstanding swap, option or other financially-settled derivative transaction entered into between Counterparty and ENA prior to, on or after the date hereof, other than the Confirmation to which this Annex is attached and (ii) the swap, option or other financially-settled derivative transaction under the Confirmation to which this Annex is attached.  "Swap" shall mean any of the Swaps.

(r)
"Transfer" shall mean, with respect to any Performance Assurance or Interest Amount, and in accordance with the instructions of ENA or Counterparty, as applicable: (i) in the case of Cash, payment or delivery by wire transfer into one or more bank accounts specified by the recipient; and (ii) in the case of Letters of Credit, delivery of the Letter of Credit or an amendment thereto to the recipient.

(s)
"Valuation Percentage” shall mean with respect to each Letter of Credit, 100% unless either (i) a Letter of Credit Default shall apply with respect to such Letter of Credit, or (ii) twenty (20) or fewer Business Days remain prior to the expiration of such Letter of Credit, in which case the Valuation Percentage shall be 0.


(t)
Defined terms used but not defined herein shall have the meanings given such terms in the Confirmation to which this Annex is attached.


2.  Performance Assurance.

(a)
On any Business Day, ENA may demand in writing that Counterparty establish and maintain (subject to increase as provided below) (1) Performance Assurance for the benefit of ENA equal to Counterparty's Collateral Requirement, rounded up to the next higher integral multiple of $ 100,000 or (2) increase the amount of any outstanding Performance Assurance so that after such increase the Collateral Requirement has been fully satisfied.  Counterparty shall either establish such Performance Assurance or increase any outstanding Performance Assurance, in each case by either (i) increasing the amount of any outstanding Letter of Credit; (ii) establishing additional Letters of Credit; or (ii) delivering Cash to ENA.  Unless otherwise agreed in writing by the parties, Performance Assurance demanded of Counterparty by 10:00 a.m., New York time, on a Business Day shall be provided by the close of business on the next succeeding Business Day; provided, however, that Letters of Credit shall be Transferred by the close of business on the second succeeding Business Day.

(b)
On any Business Day (but no more frequently than weekly), Counterparty may request a reduction in the amount of Performance Assurance previously provided by it, provided that, after the requested reduction in Performance Assurance, (i) Counterparty shall then have a Collateral Requirement of zero; (ii) if at such time there are outstanding Swaps between the parties or unsatisfied obligations from Counterparty to ENA exist with respect to any Swaps, ENA shall either be holding Performance Assurance or shall have had Performance Assurance issued for its benefit in an amount equal to the aggregate of any Additional Amounts applicable to Counterparty; (iii) no Event of Default or Potential Event of Default with respect to Counterparty shall have occurred and be continuing; and (iv) no Early Termination Date for which any unsatisfied payment obligations of Counterparty exist has occurred or been designated as a result of an Event of Default with respect to Counterparty.  A permitted reduction in Performance Assurance shall be effected by either the Transfer of Cash to Counterparty or the reduction of the amount of an outstanding Letter of Credit previously issued for the benefit of ENA. Counterparty shall have the right to specify the means of effecting the reduction in Performance Assurance. ENA shall have two (2) Business Days to effect a permitted reduction in Performance Assurance if such reduction is to be effected by the return of Cash to Counterparty.  If a permitted reduction in Performance Assurance is to be effected by a reduction in the amount of an outstanding Letter of Credit previously issued for the benefit of ENA, then ENA shall not unreasonably withhold its consent to a commensurate reduction in the amount of such Letter of Credit and shall take such action as is reasonably necessary to effectuate such reduction.  In all cases, the cost and expense of reducing Performance Assurance (including but not limited to the reasonable costs, expenses, and attorneys' fees of ENA) shall be borne by Counterparty.

3.  Cash Collateral.
 Performance Assurance in the form of United States Dollars (“Cash”) shall be subject to the following provisions:

(a)
Unless otherwise agreed in writing by the parties, Cash shall be delivered in accordance with this Annex and to such account specified by ENA in the demand sent to Counterparty pursuant to Section 2 of this Annex. 

(b)
So long as no Event of Default with respect to Counterparty has occurred and is continuing, and no Early Termination Date for which any unsatisfied payment obligations of Counterparty exist has occurred or been designated as the result of an Event of Default or a Termination Event with respect to Counterparty and to the extent that an obligation to deliver Performance Assurance would not be created or increased by the Transfer, ENA will Transfer to Counterparty, in lieu of any interest, dividends or other amounts paid or deemed to have been paid with respect to the Cash (all of which may be retained by ENA), the Interest Amount (as defined above) on the last Business Day of each calendar month.  On or after the occurrence of an Event of Default with respect to Counterparty or an Early Termination Date as a result of an Event of Default or Termination Event with respect to Counterparty, ENA shall retain any such Interest Amount as additional Cash hereunder until the obligations of Counterparty under the Confirmation have been satisfied.

(c)
Without limiting ENA’s rights under Section 8(d) of this Annex, ENA will exercise reasonable care to assure the safe custody of all Cash to the extent required by applicable law, and in any event the ENA will be deemed to have exercised reasonable care if it exercises at least the same degree of care as it would exercise with respect to its own property.  Except as specified in the preceding sentence, ENA will have no duty with respect to Cash.

4.  Letters of Credit.
 Performance Assurance in the form of a Letter of Credit shall be subject to the following provisions:

(a)
Unless otherwise agreed in writing by the parties, a Letter of Credit shall be provided in accordance with this Annex, and the Letter of Credit shall be maintained for the benefit of ENA.  Counterparty shall (i) renew or cause the renewal of each outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, and (ii) if the bank that issued an outstanding Letter of Credit has indicated its intent not to renew such Letter of Credit, then Counterparty shall provide either a substitute Letter of Credit or other substitute Performance Assurance, in each case at least twenty (20) Business Days prior to the expiration of the outstanding Letter of Credit.  Furthermore, if a bank issuing a Letter of Credit shall fail to honor ENA's properly documented request to draw on an outstanding Letter of Credit, then Counterparty shall provide for the benefit of ENA either a substitute Letter of Credit that is issued by a bank acceptable to ENA  or other substitute Performance Assurance, in each case within two (2) Business Days after such refusal.

(b)
Upon the occurrence of a Letter of Credit Default, Counterparty agrees to deliver substitute Performance Assurance to ENA on or before the second Business Day after the occurrence thereof (or the fifth (5th) Business Day after the occurrence thereof if only clause (i) under the definition of Letter of Credit Default applies).

(c)
When providing Performance Assurance, Counterparty may increase the amount of an outstanding Letter of Credit or establish one or more additional Letters of Credit.

(d)
(i)  A Letter of Credit shall provide that ENA may draw upon the Letter of Credit in an amount that is equal to all amounts that are due and owing from Counterparty but have not been paid to ENA within the time allowed for such payments under the relevant Swap (including any related notice or grace period or both).  A Letter of Credit shall provide that a drawing may be made on the Letter of Credit upon submission to the bank issuing the Letter of Credit of one or more certificates specifying the amounts due and owed to ENA in accordance with the specific requirements of the Letter of Credit.  Counterparty shall remain liable for any amounts owing to ENA and remaining unpaid after the application of the amounts so drawn by ENA.

(ii)
Upon or at any time after the occurrence of an Event of Default with respect to Counterparty, ENA may draw on the entire, undrawn portion of any outstanding Letter of Credit upon submission to the bank issuing such Letter of Credit of one or more certificates specifying that such Event of Default has occurred in accordance with the specific requirements of the Letter of Credit.  Cash proceeds received from drawing upon the Letter of Credit shall be deemed to be Performance Assurance as security for Counterparty’s obligations to ENA (and Counterparty hereby pledges and grants to ENA as security for such obligations a first lien, priority security interest in and to such cash proceeds) and ENA shall have the rights and remedies set forth in Section 6 herein with respect to such cash proceeds.  Notwithstanding ENA’s receipt of Cash under the Letter of Credit, Counterparty shall remain liable to ENA (y) for any failure to Transfer sufficient Performance Assurance and (z) for any amounts due and owing to ENA and remaining unpaid after the application of the amounts so drawn by ENA.

(iii)
Upon or at any time after the occurrence or deemed occurrence of an Early Termination Date as a result of a Termination Event and the failure of Counterparty to make all payments due and owing to ENA in accordance with the terms of  the Confirmation and all outstanding Swaps, ENA may draw on any outstanding Letter of Credit in an amount equal to such amounts owing to it.  Counterparty shall remain liable for any amounts owing to ENA and remaining unpaid after the application of the amounts so drawn by ENA.

(e)
Counterparty may substitute a Letter of Credit for one or more other outstanding Letter(s) of Credit issued for the benefit of ENA, provided that the amount of such substitute Letter of Credit shall be at least equal to that of the Letter(s) of Credit being replaced (determined in good faith and in a commercially reasonable manner by ENA), and provided further that no Letter of Credit shall be canceled unless and until the Letter of Credit to be substituted therefor shall have been validly executed and issued for the benefit of ENA in accordance with applicable law.

(f)
In all cases, the costs and expenses (including but not limited to the reasonable costs, expenses, and attorneys' fees of ENA) of establishing, renewing, substituting, canceling, and increasing the amount of (as the case may be) one or more Letters of Credit shall be borne by Counterparty.


5.  Additional Representation.  Counterparty continuously represents and warrants to ENA that (a) it has the power and authority under the law of the jurisdiction of its organization or incorporation and under its organizational and constituent documents to grant to ENA a valid, enforceable, first-priority security interest in, and lien on, all Performance Assurance (other than Letters of Credit) that it provides to ENA hereunder and has taken all necessary actions to authorize the granting of that security interest and lien; (b) as of each date on which it delivers Performance Assurance to ENA or to any agent of ENA for the benefit of ENA (or, in the case of after-acquired Cash, at the time ENA or its agent acquires rights therein), it will have title to and will be the sole owner of such Performance Assurance, free and clear of any security interest, lien, pledge, charge, encumbrance, or other interests or restrictions other than the security interest granted to ENA hereby; (c) ENA will have a valid and perfected first-priority security interest in, and lien on, all Performance Assurance (other than Letters of Credit) upon receipt thereof; (d) the performance by it of its obligations under this Annex will not result in the creation of any security interest, lien or other encumbrance on any property other than the security interest and lien granted pursuant to this Annex; and (e) on each occasion that it causes the issuance, renewal, substitution, or increase (as the case may be) of a Letter of Credit, such Letter of Credit will be the legal, valid, and binding obligation of the issuer thereof, enforceable in accordance with its terms.



6.  ENA’s Rights and Remedies.    If at any time (i) an Event of Default with respect to Counterparty has occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a result of an Event of Default or a Termination Event with respect to Counterparty, then ENA may do any one or more of the following: (x) exercise any of the rights and remedies of a secured party with respect to the Performance Assurance provided by Counterparty to it hereunder, including any such rights and remedies under law then in effect; (y) exercise its rights of setoff against any and all property of Counterparty in the possession of ENA or its agent; or (z) draw on any outstanding Letter of Credit issued for its benefit.  ENA shall either (y) apply the proceeds of the Performance Assurance realized upon the exercise of any such rights or remedies to reduce Counterparty’s obligations under the Confirmation and all outstanding Swaps (Counterparty remaining liable for any amounts owing to ENA after such application), subject to ENA’s obligation to return any surplus proceeds remaining after such obligations are satisfied in full or (z) hold such proceeds as collateral security for Counterparty’s obligations to ENA under the Confirmation and all outstanding Swaps.



7.  Security Interest.  To secure its obligations under the Confirmation and all outstanding Swaps, Counterparty hereby grants to ENA a present and continuing first-priority security interest in, and lien on (and right of setoff against), all Performance Assurance (other than Letters of Credit) and any and all proceeds, to the extent not otherwise Transferred to ENA, resulting from such Performance Assurance, whether now or hereafter held by, on behalf of, or for the benefit of, ENA, and Counterparty agrees to take such action as ENA reasonably requires in order to perfect ENA’s first-priority continuing security interest in, and lien on (and right of setoff against), such Performance Assurance (other than Letters of Credit) and any and all proceeds resulting from such Performance Assurance.

8.  General.

(a) 
Except as expressly set forth in this Annex or the Confirmation, each party will pay its own costs and expenses in connection with performing its obligations under this Annex and neither party will be liable for any costs or expenses incurred by the other party in connection herewith.

(b)
Counterparty will promptly pay when due all taxes, assessments or charges of any nature that are imposed with respect to Performance Assurance held by ENA upon becoming aware of the same, regardless of whether any portion of that Performance Assurance is subsequently disposed of under Section 6 of this Annex, except for those taxes, assessments and charges that result from the exercise of ENA’s rights under Section 8(d) of this Annex.

(c)
All reasonable costs and expenses incurred by or on behalf of ENA in connection with the liquidation and/or application of any Performance Assurance under Section 6 of this Annex will be payable on demand and pursuant to the Confirmation and this Annex by Counterparty.

(d)
So long as ENA is not a Defaulting Party and no Early Termination Date has occurred or been designated as a result of an Event of Default or Termination Event with respect to ENA, then ENA shall have the right to sell, pledge, rehypothecate, assign, invest, use, commingle or otherwise dispose of, or otherwise use in its business, any Cash it holds, free from any claim or right of any nature whatsoever of Counterparty, including any equity or right of redemption by Counterparty.

SCHEDULE 1
IRREVOCABLE STANDBY LETTER OF CREDIT FORMAT

DATE OF ISSUANCE:  



[Address]


Re:  Credit No. _______________


We hereby establish our Irrevocable Transferable Standby Letter of Credit in your favor for the account of _______________________ (the "Account Party"), for the aggregate amount not exceeding ______________________ United States Dollars ($___________), available to you at sight upon demand at our counters at (Location) on or before the expiration hereof against presentation to us of the following statement, dated and signed by a representative of the beneficiary:


“An Event of Default (as defined in the Confirmation dated as of ______________, 19___, between beneficiary and Account Party (such Confirmation, together with any amendments, restatements and/or replacements thereof, including, without limitation, any restatements that occur as a result of any Master Agreement between beneficiary and Account Party being herein referred to collectively as the “Confirmation”)) has occurred and is continuing with respect to the Account Party under the Confirmation.”


The amount which may be drawn by you under this Letter of Credit shall be automatically reduced by the amount of any drawings paid through the Issuing Bank referencing this Letter of Credit No. ____.  Partial drawings are permitted hereunder.


This Letter of Credit shall expire ________________ (____) days from the date of issuance, but shall automatically extend without amendment for additional _____________ (_____)‑day periods from such expiration date and from subsequent expiration dates, if you, as beneficiary, and the Account Party have not received due notice of our intention not to renew ninety (90) days prior to any such expiration date.


We hereby agree with you that documents drawn under and in compliance with the terms of this Letter of Credit shall be duly honored upon presentation as specified.


This Letter of Credit shall be governed by the Uniform Customs and Practice for Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500 (the "UCP"), except to the extent that the terms hereof are inconsistent with the provisions of the UCP, including but not limited to Articles 13(b) and 17 of the UCP, in which case the terms of this Letter of Credit shall govern.


In the event of an Act of God, riot, civil commotion, insurrection, war or any other cause beyond our control that interrupts our business (collectively, an "Interruption Event") and causes the place for presentation of this Letter of Credit to be closed for business on the last day for presentation, the expiry date of this Letter of Credit will be automatically extended without amendment to a date thirty (30) calendar days after the place for presentation reopens for business.


This Letter of Credit is transferable, and we hereby consent to such transfer, but otherwise may not be amended, changed or modified without the express written consent of the beneficiary, the Issuing Bank and the Account Party.

[BANK SIGNATURE]
1
This Proposal is for discussion purposes only to facilitate the negotiation, preparation and execution of a definitive agreement governing the Transaction described above. It is not intended to create a binding or enforceable contract or to be complete or all-inclusive of the terms of the related Transaction. The consummation of such Transaction is subject to the execution of a definitive agreement containing all appropriate provisions, including those relating to credit and limitation of damages and remedies.
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