A&K DRAFT OF 12/5/00


ASSIGNMENT AND ASSUMPTION AGREEMENT

[Re: Blue Dog Project]

This ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”), effective as of December [__], 2000, is among E-NEXT GENERATION LLC, a Delaware limited liability company (“DevCo”), LJM2-TURBINE, LLC, a Delaware limited liability company (“LJM”), and ENRON NORTH AMERICA CORP., a Delaware corporation (“ENA”).  Capitalized terms not otherwise defined herein are used herein as defined in the Development Agreement (as defined below).

R E C I T A L S

WHEREAS, LJM, Enron Engineering & Construction Company (“EE&CC”), as agent for LJM, and General Electric Company, a New York corporation (“GE”), are parties to that certain Agreement dated as of May 31, 2000 (the “Turbine Contract”), with respect to certain gas turbine generators and related ancillary equipment described therein;

WHEREAS, LJM and EE&CC have entered into an Agency and Development Agreement (the “Development Agreement”), dated as of May 11, 2000, appointing EE&CC as LJM’s acquisition agent in connection therewith;

WHEREAS, pursuant to the Amendment and Assignment of Agency and Development Agreement, dated as of November 10, 2000, among LJM, EE&CC and ENA (i) LJM appointed ENA to replace EE&CC as LJM’s agent under the Development Agreement and the Turbine Contract, and (ii) the parties thereto amended the Development Agreement;

WHEREAS, LJM and EE&CC have entered into an Option Agreement (the “Option Agreement”), dated as of May 11, 2000, granting EE&CC an option to acquire all rights and assume all obligations of LJM under the Turbine Contract;

WHEREAS, pursuant to the Amendment and Assumption of Option Agreement, dated as of November 10, 2000, among LJM, EE&CC and ENA (i) EE&CC assigned to ENA all of EE&CC’s rights and obligations under the Option Agreement to ENA, and (ii) the parties thereto amended the Option Agreement;

WHEREAS, pursuant to such contracts, LJM has purchased, and is the owner of title to, certain equipment;

WHEREAS, ENA desires to assign the Option (as defined in the Option Agreement) to DevCo in order to allow DevCo to exercise the Option with respect to the equipment identified on Schedule 1 attached hereto (the “Assigned Equipment”) and all of the rights and obligations under the Turbine Contract related thereto as set forth on Schedule 2 attached hereto (the “Assigned Contract Rights”); 

WHEREAS, DevCo desires to exercise such Option and in connection therewith LJM has agreed to assign to DevCo all of LJM’s right, title and interest in, to and under the Assigned Equipment and the Assigned Contract Rights, provided that DevCo agrees to assume and discharge all of LJM’s liabilities, obligations and contractual commitments under the Assigned Contract Rights and GE releases LJM therefrom;

WHEREAS, pursuant to the Option Agreement, DevCo desires to accept all of LJM’s right, title and interest in, to and under the Assigned Equipment and the Assigned Contract Rights and to assume and discharge all of LJM’s liabilities, obligations and contractual commitments under the Assigned Contract Rights.

A G R E E M E N T S

NOW, THEREFORE, in consideration of the recitals and the mutual promises, covenants and agreements contained herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:

1. Assignment of Option.  Effective on the Purchase Option Closing Date (as defined below), ENA hereby sells, transfers and assigns the Option to DevCo for purposes of exercising the Option with respect to the Assigned Equipment and the Assigned Contract Rights and DevCo hereby accepts such assignment.

2. Exercise of Option.  Pursuant to the Option Agreement, DevCo hereby exercises the Option with respect to the Assigned Equipment and the Assigned Contract Rights and specifies December [__], 2000 (the “Purchase Option Closing Date”) as the date on which such Option shall be consummated.  This Agreement shall be deemed to constitute the Exercise Notice and otherwise satisfy the requirements of the Option Agreement.

3. Payment of Purchase Price.  On the Purchase Option Closing Date as consideration for the Assigned Equipment and the Assigned Contract Rights, DevCo agrees that it shall pay by wire transfer of immediately available funds an amount equal to the Fair Market Value (as defined in the Option Agreement) allocable to the Assigned Equipment calculated in accordance with the Option Agreement and as agreed upon by ENA and LJM to an account designated in writing by LJM (the “Purchase Price”).

4. Assignment. Pursuant to Section 3 of the Option Agreement, LJM hereby sells, transfers and assigns to DevCo all of LJM’s right, title and interest in, to and under the Assigned Equipment and the Assigned Contract Rights (the “Property”) effective as of the Purchase Option Closing Date and upon the receipt by LJM of the Purchase Price, which assignment is AS IS, WHERE IS, WITH ALL FAULTS OF ALL AND ANY KIND WHATSOEVER.

5. Assumption. DevCo hereby expressly accepts the assignment set forth above and hereby assumes all of LJM’s liabilities, obligations and contractual commitments under the Assigned Contract Rights.  DevCo acknowledges and agrees that LJM is relieved from all liability under the Assigned Contract Rights.

6. Representations and Warranties.  LJM hereby represents and warrants to DevCo that (i) the Property is free and clear of any and all liens and encumbrances attributable to any act or failure to act of LJM (an “LJM Lien”) and LJM has taken no action which would result in an LJM Lien being placed on the Property, (ii) it is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware and has the power and authority to carry on its business as now conducted and to enter into and perform its obligations under this Agreement, the Assigned Contract Rights, and each other agreement, instrument and document executed and delivered by it in connection with or as contemplated by this Agreement (collectively, the “LJM Agreements”), (iii) the execution, delivery and performance of each LJM Agreement to which it is or will be a party are within LJM’s power and have been duly authorized by all necessary action on its part and neither the execution and delivery thereof by LJM, nor the consummation of the transactions contemplated thereby by LJM, nor compliance by it with any of the terms and provisions thereof (x) requires or will require any approval of (which approval has not been obtained) the shareholders or members of, or approval or consent of any trustee or holders of any indebtedness or obligations of LJM, (y) will violate (A) any provision of any law, statute, rule or regulation relating to LJM’s business or (B) any order of any governmental authority relating to LJM’s business or (z) does or will contravene or result in any breach of or constitute any default under its organizational documents, or result in the creation of any lien or encumbrance upon the Property, (iv) each LJM Agreement to which it is a party has been duly executed and delivered by it and constitutes a legal, valid and binding obligation enforceable against it in accordance with the terms thereof, subject, in each case, as to enforceability, bankruptcy, insolvency, reorganization and other similar laws affecting enforcement of creditor rights generally (insofar as any such law relates to the bankruptcy, insolvency, reorganization or similar event of LJM) and, as to the availability of specific performance or other injunctive relief, subject to the discretionary power of a court to deny such relief and to general equitable principles, and (v) there are no actions, proceedings, claims, suits, investigations, inquiries or similar actions pending, or to the knowledge of LJM, threatened, against LJM before any governmental authority or arbitral tribunal that questions the validity or enforceability of any LJM Agreement or that would adversely affect LJM’s ability to perform its obligations under the LJM Agreements.

7. Covenant of DevCo.  DevCo hereby covenants to promptly notify GE of the assignment contemplated by this Agreement and the release and discharge of LJM from the Assigned Contract Rights pursuant to the terms of the Turbine Contract.

8. Waiver and Consent by LJM.  By its execution below, LJM hereby expressly consents to the assignment of the Option to DevCo by ENA.

9. Binding Effect; Purposes.  This Agreement shall inure to the benefit of and shall be binding upon LJM, ENA, DevCo and their respective successors and assigns.

10. Counterpart Execution.  This Agreement may be executed in counterparts, each of which shall be fully effective as an original and all of which together shall constitute one and the same instrument.

11. Governing Law.  This agreement shall be interpreted and construed under the laws of the State of New York, excluding any conflict-of-law or choice-of-law rules which might lead to the application of the internal laws of another jurisdiction.

[signature page follows]

IN WITNESS WHEREOF, this Assignment and Assumption Agreement has been duly executed by the parties hereto as of the date first above written.

DEVCO:

E-NEXT GENERATION LLC


By:
Wilmington Trust Company, not in 
its individual capacity, but solely as 
Manager

By:  

Name: 

Its: 

LJM:

LJM2-TURBINE, LLC

By: 

Name: 

Its: 

ENA:

ENRON NORTH AMERICA CORP.

By: 

Name: 

Its: 


[Signature Page to Assignment and Assumption Agreement]

Schedule 1

Assigned Equipment

Two (2) GE PG7121EA Gas Turbine Generator Sets, associated accessories, and associated technical direction of installation services, as more fully described in the Turbine Contract.

Schedule 2

Assigned Contract Rights

All contractual rights and obligations of LJM in, to and under the Turbine Contract.
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