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EES proposes to enter into a 10-year, fixed price Commodity Supply Agreement with Sysco Corporation to supply all of the electricity requirements for ten refrigerated warehouse facilities located in the state of California.   The following summarizes the key legal risks associated with the Sysco Agreement. 

· The Sysco Agreement is not based on the recently approved EES Master, but is instead based on the form of master agreement previously utilized by EES; however, key provisions from the new EES Master have been incorporated into the Sysco Agreement, together with the exceptions discussed below.

· The energy markets in California are evolving, and it is unclear what solutions to the current problems will be forthcoming.  In this environment, there is a dramatically increased risk that provisions in the contract will be contested or subject to unanticipated interpretations when and after new statutes are passed and orders or regulations are issued.
· The Sysco Agreement is a 10-year requirements contract at a fixed price during a time of extreme energy price volatility; the Sysco Agreement also provides Sysco with the ability to close or substitute facilities, which could alter Sysco's overall power usage over the term of the agreement. Although EES’ business value proposition (long-term fixed price retail generation) does not presuppose a mechanism for a price re-opener (nor is one contained in either the Sysco Agreement or the EES Master), the desk has priced these risks of price volatility and usage variances into the deal.  Additionally, the Sysco agreement provides for market-based adjustments for usages that are outside a 90/110% minimum/maximum usage “band” and defined limitations on the closure/substitution of facilities, all of which provide EES with some protection and allowed the desk to price the risk in the deal.

· The Sysco Agreement provides for a “pass through” of “Distribution and Related Charges” to Sysco.  Given the current regulatory environment in California, there is no assurance that this definition will capture all future charges imposed by the regulatory authorities that EES might want to pass through, and as a result, EES may have to bear certain costs that are not currently anticipated.  However, the definition of Distribution and Related Charges is fairly comprehensive, and the risk of changes in law that might result in increased charges to EES is further mitigated by the “Reg Out” provision defined below.

· The “Reg Out” provision permits either party to terminate in the event of a change in law that, among other things, has a “material adverse effect” on either party’s ability to perform the agreement, or results in a Tax (as defined) that EES cannot "pass through" to Sysco. The “Reg Out” triggers are fairly broad, which can work for or against Enron depending on the situation (since either EES or Sysco may terminate the Agreement).    In contrast, the new EES Master’s “Reg Out” provision is more favorable to EES in that it only permits EES to exercise the “Reg Out” clause and also permits EES to terminate the Agreement if a change in law alters a “fundamental economic assumption” upon which it relied.  Both of the EES Master and the Sysco agreements provide only for EES' calculation of EES' gain or loss in the event of a termination of the Agreement (i.e., neither provide for calculation or payment of Sysco's gain or loss) and payment by the appropriate party. 

· The new EES Master provides EES with a right to terminate for Utility non-performance and suspension of “direct access,” each of which will trigger an Early Termination Payment.  In contrast, the Sysco Agreement treats Utility non-performance as a force majeure event resulting in a suspension of the parties’ performance that does not trigger the payment of an Early Termination Payment. Consequently, in the event of Utility non-performance under the Sysco Agreement, EES could have an "in-the-money" position that could not be liquidated for the period of time that the utility non-performance continued.    Termination of “direct access” under the Sysco Agreement results in suspension (and not termination) of EES’ performance obligations for successive one-year periods while "direct access" has been terminated (which suspension right may not be exercised by EES prior to the expiration of ninety days from  the Commencement Date), and EES calculates and pays or collects an Early Termination Payment for each one-year period during which "direct access" has been terminated (as opposed to EES being able to unwind its position for the remainder of the ten-year term).   Finally, EES is not permitted to suspend performance of its obligations under the agreement if EES has elected to return the Sysco Parties to utility service but is then unable to return them to direct access service.    
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