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SUBJECT:
Electronic Signatures on Enron Direct Mass Market Agreements

SITUATION:
Current telemarketing efforts require that customers manually sign and return a written agreement.  Many customers indicate that they wish to accept our deal, but fail to sign and return the agreement.  This requires numerous follow-up calls and lengthens the sales process. 

Goal:
Obtain enforceable contracts that satisfy legal requirement for a signed written agreement without the requirement that customers manually sign and return our agreements.

Process:
Prior to sales call, potential customers will be faxed a contract.  During the sales call, key contract terms (price, volume, term) will be discussed.  Customer will be given additional opportunity to review agreement.  If customer accepts deal, customer will key into telephone touch pad a unique identifier indicated on contract and, for example touch 1 to accept.  At a minimum, acceptance portion of calls will be recorded and third-party verified (also recorded).

Issue:
While current law does allow for electronic signatures, there is no case law interpreting what constitutes an electronic signature.

Assesment:
While it is uncertain whether all courts would hold that the above process would create an enforceable agreement, this method of electronic signatures should constitute a signed writing.

RiskS:
Potential claims of undue pressure to sign agreement without sufficient time to review due to:

(1) telemarketer holding on line waiting for customer to review; and

(2) Customer concern that if they don’t sign immediately they will risk price increase.

Financial risks from either (i) single customers avoiding contract on argument it is unenforceable or (ii) mass defections by customers.  Possible risk of class action.

Mitigation

Of Risk:
Ensure customers have time to review agreement and call them back later, if necessary.

Limit e-sign option to: (1) terms of 1-2 years and/or (2) predefined total exposure

Formulate and follow detailed e-sign process incorporating all legal protections.

RISK LEVEL:

2.5
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