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EPCM Term Sheet

Co-op City Project

Date:
7 February 2001

Contract Revision:
0

	Terms and Conditions 
	

	1.    Parties
	“Contractor”: Enron Engineering & Construction Company (or one or more affiliates thereof).

"Owner": Riverbay Corporation.



	2. Basis of Project
	The development of an approximately sixty megawatt (60 MW) dual fuel co-generation facility consisting of 2 x LM 2500 GTG's and a single aux-fired HRSG (the “New Facility”) and retrofit of an existing six megawatt (6 MW) facility consisting of a STG and 3 x boilers (the “Existing Facility”) to serve Owner’s electricity and steam requirements, with excess power being sold in the New York power market (the “Project”).



	3. Project Description:

Country:

Location:

Equipment Configuration:

Nominal Output:

Primary and Backup Fuels:


	USA

Bronx, New York (the “Site”)

2 x LM 2500/1 x HRSG/1 x 6 MW STG (existing)/3 x boilers (existing)

66 MW

Natural Gas/No. 2 Fuel Oil

	4. Scope of Work 
	Design, procure and construct the Facility in accordance with Contractor’s proposed specifications on a reimbursable cost plus fee basis.



	5. Preliminary Notice to Proceed
	5.1.1 - Owner permitted to issue PNTP subject to $ value limit and reasonable evidence of payment security



	6. Conditions Precedent to Notice to Proceed Effective Date:
	5.1.2

a)   Financial closure or reasonable evidence of payment security;

b) Applicable insurance in place; and

c) Satisfaction or waiver of conditions to NTP effectiveness to be set forth in an Exhibit.

5.1.3 - Agreement subject to termination if NTP not issued on or before _______.



	7. Contract Price
	7.1 - Target Price of [                       ] U. S. dollars including a Fixed Fee of 8% of the Reimbursable Costs.  Reimbursable Costs to include EECC costs and third party costs for engineering, procurement and construction.

7.1.4 - Incentive Fee comprised of 50% of cost savings below the Target Price and 25% of Owner's profits from revenues generated prior to the Target Completion Date, not to exceed in the aggregate $1,000,000.



	8. Included Taxes
	The Target Price includes Contractor Applicable Taxes to be defined in Exhibit C-7.



	9. Excluded Taxes
	The Target Price excludes Owner Applicable Taxes to be defined in Exhibit C-7.



	10. Validity Period
	5.1.3 - Target Price shall remain valid provided that the Notice to Proceed Effective Date occurs prior to _________.



	11. Escalation
	N/A



	12. Termination
	16.1 - Owner may terminate for default subject to 30-day cure period except for bankruptcy.

16.2 - Owner may terminate for convenience subject to 30-day notice.

16.3 - Contractor may terminate for Owner's non-performance subject to 30-day/60-day notice.



	13. Suspension
	16.4.1 - Owner may suspend subject to extension of completion dates and reimbursement for other limited work authorized by Owner, suspension costs including care of the works, as calculated upon the earlier of resumption of work or termination as applicable.  Suspension costs will be reimbursed monthly.

16.4.2 - Contractor may suspend for non-payment subject to 15-day cure period.

 

	14. Payment
	7.2.1 - Initial down payment of $______.  Monthly payments based on invoicing estimated costs for the month by the 10th and payment within 21 days.  Reconciliation to actual costs monthly.  Direct payment of subcontractors by Owner.

7.2.4 - Incentive Fees earned due with final payment.



	15. Retention
	N/A 




	16. Schedule Guarantees:


	13.1 - None



	17. Performance Guarantees:


	Limited to the New Facility - Net Electrical Output and Heat Rate only.  (See definition of Performance Tests)

13.2/13.3 - Pass through of vendor/subcontractor guarantees only.



	18. Specific Performance Guarantees:


	N/A

	19. Operational Tests


	N/A



	20. Degradation
	Not specified.

	21. Facility Performance Test
	Not specified.



	22. Performance Test Procedures
	Not specified.



	23. Test Tolerance 
	Not specified.



	24. Delay in Completion Liquidated Damages:
	N/A



	25. Performance Liquidated Damages:

Output Liquidated Damages Rate:

Heat Rate Liquidated Damages Rate:
	13.3 - Pass-through of vendor/subcontractor LD's only.

13.3 - Pass-through of vendor/subcontractor LD's only.



	26. Maximum Liquidated Damages:

Delay in Completion Liquidated Damages:

Output Liquidated Damages:

Heat Rate Liquidated Damages:

Maximum Aggregate Liquidated Damages:
	13.3 - Pass-through of vendor/subcontractor LD's only.

13.3 - Pass-through of vendor/subcontractor LD's only.

13.3 - Pass-through of vendor/subcontractor LD's only.

13.3 - Pass-through of vendor/subcontractor LD's only.



	27. Retest Period
	Not specified. 

	28. Warranty
	12.1/12.2 - Contractor will provide 12 months warranty (the “Primary Warranty Period”) to design, materials and workmanship and further warrants repairs, replacements and corrections performed during the Primary Warranty Period for an additional 12 months not to exceed 24 months after Substantial Completion in any event (the “Extended Warranty Period”).  All corrective Work is a Reimbursable Cost.

12.4 - Equipment warranties limited to warranties obtained from vendors.  Contractor's liability is limited to providing reasonable assistance to Owner to enforce warranties.

12.5 - Warranty obligations exclude normal wear and tear or failure to maintain in accordance with vendor instructions.

12.6 - No implied warranties; warranty remedies are exclusive.



	29. Insurance
	9.1.1/9.2.1 - All insurances to be set forth in Exhibits H-1 (Contractor) and H-2 (Owner).  (Not supplied with this draft.)  Additional requirements to be set forth in the Exhibits.

9.1.3/9.2.3 - Owner will be responsible for payment of all deductibles.

9.5.4 - Owner shall be responsible for insurance surveyor costs.



	1. 


	


	30. Risk of Loss
	8.2 - Contractor is responsible for risk of loss and damage until Substantial Completion.



	31. Title
	8.1 - Title shall pass upon delivery to the Site.



	32. Force Majeure
	Any event beyond the reasonable control of a party that adversely affects performance of obligations to the extent that the adverse effect could not be prevented, overcome or remedied.



	33. Limits of Liability
	14.1 - __% of the Fixed Fee.



	34. Indemnification
	18.1/18.2 - Contractor and Owner provide reciprocal indemnities pertaining to damage to 3rd party property, injury or death to persons.

18.3 - Contractor indemnifies Owner for breach of patent/other proprietary rights, provided that no indemnity applies to claims arising out of Equipment unless arising directly out of design/specification provided by Contractor.



	35. Permits, Leases ,Rights of Way and Permissions 


	4.4 - Owner provides unrestricted access to Site, including easements required for access and performance of Work.

3.5 - Contractor provides permits to be listed in Exhibit K.

4.7 - Owner provides permits to be listed in Exhibit K.

	36. Liens
	3.17 - Subject to payment of corresponding amounts from Owner, Contractor will discharge any Contractor (Subcontractor) Liens.

7.2.5 - Lien waivers from Contractor and Major Subcontractors required for Final Payment.



	1. 




	





	21. 

	














	37. Operator Training
	3.2.6 - Training to be specified in Exhibit O is included in the Target Price.

4.8.1 - Owner supplies suitably qualified operators for training not later than the date to be set forth in Exhibit A or earlier if Contractor has given at least 60 days notice.  Owner supplies small tools, classrooms, office equipment for training.

	38. Spare Parts
	3.2.1 - Contractor supplies spare parts and special tools necessary for construction, start-up, commissioning and testing.

3.2.2 - Contractor provides services in connection with procurement of operating spare parts and special tools to be specified in Exhibit N.  Except as specified in Exhibit N, no operating spare parts or special tools are included in the Target Price.

3.3.3 - Contractor may use Owner's spare parts up to Final Completion, subject to replacement.



	39. Offsites/Interface


	4.6 - Owner is responsible for Utility and Fuel Supplier interface.



	21. 
	


	22. 

	


	40. Hazardous Material Risk
	3.18.1 - Owner shall be responsible for all Hazardous Materials existing on site prior to the commencement of work.

3.18.2 - Contractor shall be responsible for Hazardous Materials introduced to the Site after the commencement of work.  Contractor will notify Owner upon discovery of Hazardous materials on Site in any case and observe Owner instructions.



	41. Manmade Obstructions
	3.18.4 - The Target Price is based upon identified man made underground obstructions existing at the Site.  All other undiscovered manmade underground obstructions remain Owner’s risk.



	42. Site Risk
	3.18.3 - The Contract Price is based upon the Site geotechnical conditions to be set forth in Exhibit B-1.



	43. Governing Law
	22.1 - New York.



	44. Dispute Resolution
	19 - Initial resolution attempt by a Panel consisting of a senior corporate officer from each party, failing which either:

19.2 - Either party may refer the dispute to resolution by Fast Track Arbitration; or

19.1 - The dispute is referred to Arbitration under the AAA Construction Industry Rules



	45. Governing Language
	N/A



	46. Owner’s Responsibilities
	Owner will:

4.1 - Take actions to be set forth in Exhibit Q and customs clear all Equipment.

4.2 - Provide its scope of work and services to be set forth in Exhibit M, including start-up and commissioning power, connection to the grid, coordination of acceptance of power generated during start-up and commissioning, chemicals and lubricants (after first fill), fuel.

4.3 - Pay all sums required by the Agreement.

4.4 - Provide Site access and rights of way.

4.5 - Import all Equipment.

4.6 - Coordinate with the Utility and Fuel Supplier.

4.7 - Arrange for permits to be required by Exhibit K.

4.8 - Provide operators.

4.15 - Pay Owner Applicable Taxes to be set forth in Exhibit C-7.

4.16 - Provide Site security.



	47. Ownership of Drawings
	8.1.3/8.1.4 - Title to drawings specifically prepared for the Facility shall belong to Contractor, and Owner shall be granted the right of use.  Title to Contractor and subcontractor proprietary drawings or other documents utilized in the design and construction of the Facility but which were not specifically prepared for this Facility, shall be retained by the developing party, but such party shall provide Owner a royalty free, non-revocable, transferable license for their use.



	48. Country of Origin for Equipment


	N/A 
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