DRAFT 9/19/01

CONSENT AND AMENDMENT AGREEMENT

This CONSENT AND AMENDMENT AGREEMENT (this “Amendment”), effective as of August 1, 2001 (the “Effective Date”), is entered into by and among Enron North America Corp. (“ENA”), and Enron Power Marketing, Inc. (“EPMI”) (EPMI and ENA collectively “Enron”), and American Electric Power Service Corporation (“AEPSC”).  Enron and AEPSC are sometimes collectively referred to herein as the Parties or singularly as a Party.   
WHEREAS, EPMI and AEPSC have entered into that certain Power Sales Agreement (the “Power Master”) dated September 29, 1997 along with a letter of confirmation as shown on Exhibit A with respect to sales by EPMI to AEPSC of electric capacity, energy or other related products (“Power”) and, with respect to sales from AEPSC to EPMI of Power, such sales are made pursuant to that certain Wholesale Market Tariff and related Power Sales Tariff-Market Rates Service Agreement dated March 30, 1998 and a multi-page confirmation letter as shown on Exhibit A (together with the Power Master, the “Power Agreements”).  ENA and AEPSC hereby agree to certain general terms and conditions  for entering into financial transactions using EOL (such terms and conditions are provided for in Exhibit B attached hereto).  The above listed documents and exhibits, as applicable, are hereinafter referred to individually as a “Governing Agreement” and collectively as the “Governing Agreements;” and
WHEREAS, the Parties have entered into, and expect to enter into in the future, physically settled and financially settled, power transactions from time to time using the EnronOnline trading system (“EOL”), pursuant to the Electronic Trading Agreement as amended (“ETA”) as executed by the Parties, each of which transactions is governed by one of the Governing Agreements (each an “EOL Transaction” and collectively the “EOL Transactions”); and

WHEREAS, the Parties now desire to amend the Governing Agreements to eliminate the requirement to confirm the EOL Transactions in writing under certain circumstances;  
NOW THEREFORE, in consideration of the mutual consents and agreements contained herein and for other good and valuable consideration, the sufficiency of which is hereby acknowledged, the Parties agree as follows:

1. Each Governing Agreement is hereby amended in such a manner and to the extent necessary to provide that when entering into an EOL Transaction:

a. Except for the condition specified under item 1.b. below, neither Party shall send to the other a written confirmation of any EOL Transaction, and failure to send a written confirmation of an EOL Transaction shall not constitute a default or have any other ramification under the Governing Agreements;

b. If EOL is not operational, or if the electronic format of EOL is not viewable at any time by either Party, then the confirming party identified in the applicable Governing Agreement (or the selling party if such Governing Agreement does not designate a confirming party) may send to the other Party a written confirmation evidencing the EOL transaction; 

c. EOL Transactions shall be binding on the Parties, unless objected to by either Party in writing within five business days of posting by EOL, to the applicable Governing Agreement and shall be governed by all other provisions of the applicable Governing Agreement including any referenced form of transaction confirmation attached thereto, to the same extent as if confirmations had been sent by one Party and deemed accepted by the other;
d. The Transaction History, or such other electronic records the parties may agree to in writing, which is an electronic record of EOL Transactions available on EOL, shall serve as a transaction confirmation and be subject to the terms of the applicable Governing Agreement;
e. This Amendment shall not apply to any EOL Transactions entered into and documented in a written confirmation deemed accepted by both Parties, during the period between the Effective Date and the Execution Date of this Amendment; and

f. Enron shall not alter or delete EOL transaction data relative to trades executed with AEPSC without the prior written consent of AEPSC.
g. EOL product descriptions, attached as Exhibit XXX, shall govern those transactions executed through EOL.  Enron shall provide AEPSC with thirty days prior written notice of any changes Enron intends to make to such product descriptions, with such changes to be effective unless agreed to otherwise by the Parties.
2. The Governing Agreements are further amended as provided in the Annex and Exhibits attached hereto. 

3. Each of the Parties consents to the introduction into evidence of the Transaction History records of the EOL Transactions maintained on EOL and waives any right to object to such records as not being in writing or constituting a writing.  Electronic EOL records, if introduced in evidence in any judicial, arbitration, mediation or administrative proceedings, will be admissible as between the Parties to the same extent and under the same conditions as other business records originated and maintained in documentary form.  No Party shall object to the admissibility of such EOL records on the basis that such were not originated or maintained in documentary form under either the hearsay rule, the best evidence rule or other rule of evidence.

4. Except as expressly provided herein, the Governing Agreements are not otherwise modified or amended.  In particular, the confirmation process, if any, with respect to transactions other than EOL Transactions remains unchanged.

5. This Amendment shall be governed by and construed in accordance with the law specified as governing the Governing Agreement in question and shall be binding on and inure to the benefit of the Parties and their respective successors and permitted assigns.

IN WITNESS WHEREOF, the Parties have executed this Amendment on        , 2001 (the “Execution Date”) but effective as of the date first above written.
ENRON NORTH AMERICA CORP.

By:____________________________

Name:__________________________

Title:___________________________

ENRON POWER MARKETING, INC.
By:____________________________

Name:__________________________

Title:___________________________

AMERICAN ELECTRIC POWER SERVICE CORPORATION

By:____________________________

Name:__________________________

Title:___________________________





ANNEX
With respect to sales of Power by either Party to the other pursuant to an EOL Transaction, the following additional terms shall apply and be incorporated in each such EOL Transaction:

The following provisions shall apply to EOL Transactions in which the Parties have selected a Floating Price:

Market Disruption.  If a Market Disruption Event has occurred and is continuing during the Determination Period, the Floating Price for such Trading Day shall be determined pursuant to the index specified in the Transaction for the first Trading Day thereafter on which no Market Disruption Event exists; provided, however, if the Floating Price is not so determined within three (3) Business Days after the first Trading Day on which the Market Disruption Event occurred or existed, then the Parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price), and if the Parties have not so agreed on or before the twelfth Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined in good faith by the Parties by taking the average of two of more dealer quotes.

“Determination Period” means each calendar month during the term of the relevant Transaction; provided that if the term of the Transaction is less than one calendar month the Determination Period shall be the term of the Transaction.

“Floating Price” means the price specified in the Transaction as being based upon a specified index.

"Market Disruption Event" means, with respect to an index, any of the following events (the existence of which shall be determined in good faith by the Parties):  (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index;   (e) a material change in the formula for or the method of determining the Floating Price; (f) a material change in the content of the index; or, (g) a trading limitation, if the price of such day is at the upper or lower limit of the trading range.

“Trading Day” means a day in respect of which the relevant price source published the relevant price.

Corrections to Published Prices.  For purposes of determining the relevant prices for any day, if the price published or announced on a given day and used or to be used to determine a relevant price is subsequently corrected and the correction is published or announced by the person responsible for that publication or announcement, either Party may notify the other Party of (i) that correction and (ii) the amount (if any) that is payable as a result of that correction.  If a Party gives notice that an amount is so payable, the Party that originally either received or retained such amount will, not later than three (3) Business Days after the effectiveness of that notice, pay, subject to any applicable conditions precedent, to the other Party that amount, together with interest at the Interest Rate for the period from and including the day on which payment originally was (or was not) made to but excluding the day of payment of the refund or payment resulting from that correction.

Calculation of Floating Price.  For the purposes of the calculation of a Floating Price, all numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five (5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth (4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain unchanged.
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Exhibit A
With respect to sales of Power by AEPSC to EPMI pursuant to an EOL Transaction, the following additional terms shall apply and be incorporated into such EOL Transaction:
All capitalized terms shall have the meaning additionally ascribed to them in the Applicable Agreements unless otherwise indicated herein.  Subject to the foregoing, the following defined terms have the meanings set forth below:
1. CONFIDENTIALITY

Confidentiality.  Neither Party shall disclose the terms of this Transaction to a third party (other than the Party’s and its affiliates’ employees, lenders, counsel, or accountants who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure.  The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with this confidentiality obligation; provided, all monetary damages shall be limited as set forth in the referenced Agreement.
2. DEFINITIONS

2.1 “Applicable Agreement(s)” means for AEPSC the terms and conditions of the Power Sales Tariff-Market Rates Service Agreement between American Electric Power Service Corporation and EPMI dated March 30, 1998 (“Tariff Market Rate”).  Notwithstanding any contrary provisions of the Tariff Market Rate Agreement, any conflict between these terms and the Tariff Market Rate Agreement shall be resolved in favor of these terms.  Terms used but not defined herein shall have the meanings ascribed to them in the Tariff Market Rate Agreement.

2.2 “Contract Value” of any contract means the product of (i) the nominated purchase quantity multiplied by (ii) the price.

2.3 “Defaulting Party” means the Party with respect to which an Event of Default has occurred.

2.4 “Event of Default” means, in addition to the Events of Default specified in the Applicable Agreements:

(A) The failure of a Party to make payment as required or perform any obligation to the Performing Party under this Letter of Confirmation or under any Applicable Agreement; 

(B) The repudiation by either Party of any obligation (i) under this Letter of Confirmation or (ii) under any Applicable Agreement;

(C) Either Party (i) is dissolved (other than pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent; (iii) makes a general assignment, arrangement or composition with or for the benefit of its creditors; (iv) institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or other similar law affecting creditors’ rights, and, in the case of any such proceeding instituted or presented against it, such proceeding (1) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or (2) is not dismissed, discharged, stayed or restrained in each case within 30 days of the institution or presentation thereof; (v) seeks or becomes subject to the appointment of an administrator, receiver, trustee, or other similar official for it or all or substantially all its assets; (vi) a secured party takes possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all its assets and such secured party maintains possession, or any such process is not dismissed, discharged, stayed or restrained, in each case within 30 days thereafter; (vii) the Defaulting Party causes or is subject to any event with respect to it which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vi) (inclusive); or (viii) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the above-mentioned acts;
(D) The merger of either Party with any other person or the consolidation of either Party with any other person which (i) causes a material adverse change in the financial condition of such Party or (ii) pursuant to which the entity existing after the transfer, merger or consolidation does not assume the obligations of such Party by operation of law or otherwise;

(E) The transfer of all or substantially all of the assets of either Party;

(F) The making of a materially incorrect or misleading representation or warranty under this Letter of Confirmation, any Applicable Agreement or any Related Agreement.

2.5 “Firm” means, with respect to a Transaction that is a sale of Firm Energy, a scheduled Energy delivery transmitted by firm transmission the interruption of acceptance or delivery of which for reason other than Force Majeure could cause the interrupting Party to owe Liquidated Damages under Section 3.3 or would constitute an Event of Default.

2.6 “Force Majeure” means Force Majeure as defined in the Applicable Agreements.  A Party affected by an event of Force Majeure shall use due diligence to fulfill its obligations hereunder, and such Party shall exercise due diligence to remove such disability at the earliest practicable time.  No Party shall be excused with respect to any obligation hereunder as a result of a disability which derives from agreements involving other parties, unless such Party has specifically conditioned its performance upon the existence and nature of said agreements.  Nothing shall require a Party to settle any strike or labor dispute.
2.7 “Forward Contract” means a contract or an option for the purchase, sale or transfer of a nominated purchase quantity of Energy or Capacity with respect to any and all days remaining at such time during the term of this Letter of Confirmation.

2.8 “Performing Party” means, upon the occurrence of an Event of Default, the non-Defaulting Party with respect to such Event of Default.

2.9 “Related Agreement” means any collateral, security, guaranty or other agreement undertaken in connection with any Applicable Agreement or in connection with any Transaction.

2.10 “Settlement Payment” means with respect to any Transaction, an amount representing each such transaction’s market value (in U.S. dollars) to a Party entitled to receive compensation for the early termination thereof, determined as of, or about the time, such transaction is liquidated by the Performing Party in any commercially reasonable manner.

2.11 “Transaction” means a specific sale and purchase, or an option for sale and purchase, or Capacity and/or Energy to be supplied by one Party to the other Party.
3. CONDITIONS

3.1 Firm Transactions.  In a Firm Transaction, if either Party fails to deliver or receive scheduled amounts of Firm Energy or Capacity for reasons other than Force Majeure or the other Party’s failure to perform, the interrupting Party shall be liable to the non-interrupting Party for Liquidated Damages as set forth in Section 3.3 herein.

3.2 Non-Firm Transactions.  In a Non-Firm Transaction, if either Party fails to deliver or receive scheduled amounts of Energy for reasons other than Force Majeure or the other Party’s failure to perform, or failing to comply with the Curtailment Conditions, the interrupting Party shall be liable to the non-interrupting Party for Liquidated Damages as set forth in Section 3.3 herein.

3.3 Liquidated Damages.

(A) In the event Seller fails to schedule and to deliver the Quantity under a Transaction, Seller shall pay Buyer an amount (on the date payment would otherwise be due under this Transaction) for each MWH of such deficiency equal to the positive difference, if any, between:  (i) the price at which Buyer is or would be able to purchase or otherwise receive such deficiency quantity of power acting in a commercially reasonable manner (adjusted to reflect difference in transmissions costs, if any) and (ii) the Energy Price; provided, however, that in no event shall such amounts include any penalties, ratcheted demand or similar charges.

(B) In the event Buyer fails to schedule and to receive the Quantity under a Transaction, Buyer shall pay Seller an amount (on the date payment would otherwise be due under this Transaction) for each MWH of such deficiency equal to the positive difference, if any, between:  (i) the Energy Price and (ii) the price at which Seller is or would be able to sell or otherwise dispose of such deficiency quantity of power acting in a commercially reasonable manner (adjusted to reflect differences in transmission costs, if any); provided ,however, that in no event shall such amounts include any penalties, ratcheted demand or similar charges.
(C) EXCEPT AS OTHERWISE PROVIDED IN THE APPLICABLE AGREEMENTS, THE REMEDY SET FORTH HEREIN SHALL BE THE SOLE AND EXCLUSIVE REMEDY OF THE AGGRIEVED PARTY FOR THE FAILURE OF THE OTHER PARTY TO SELL OR PURCHASE THE SCHEDULED ENERGY AND ALL OTHER DAMAGES AND REMEDIES ARE HEREBY WAIVED.
3.4
Liquidation of All Transaction(s) Upon The Occurrence of an Event of Default.

(A) Upon an Event of Default, the Performing Party may do any one or more of the following with respect to the Defaulting Party:

(i)   Withhold or suspend all payments to the Defaulting Party required hereunder or under any Applicable Agreement or Related Agreement and/or withhold or suspend all deliveries of Energy to the Defaulting Party required hereunder;

(ii)    On prior notice to the Defaulting Party (except in the case of an Event of Default specified in Section 2.4 (C) above, in which case no notice is required and such liquidation shall be deemed to occur automatically immediately prior to the occurrence of the default) to liquidate any or all Forward Contracts then outstanding at any time or from time to time thereafter by:

(1) closing out and canceling each Forward Contract and calculating a Settlement Payment for each Forward Contract being liquidated; and

(2) discounting each amount then due under clause (1) of this subsection 3.4(A)(ii) to present value as determined by the Performing Party in a commercially reasonable manner; and

(3) setting off or aggregating, as appropriate, any or all such Settlement Payments so that all such amounts are aggregated and/or netted to a single liquidated amount payable by one Party to the other.   The net amount due after such liquidation shall be paid by the close of business on the next business day.

(B) If an Event of Default occurs and is continuing and the Performing Party exercises its right of liquidation under Section 3.4(A), the Performing Party may (at its election) from time to time set off any or all amounts which the Defaulting Party owes the Performing Party against any or all amounts which the Performing Party owes to the Defaulting Party, (in either case, under this Letter of Confirmation or under the Applicable Agreements and whether or not then due), provided that any amount not then due which is included in such set-off shall be discounted to present value as determined by the Performing Party in a commercially reasonable manner.
4.  REPRESENTATIONS AND WARRANTIES
4.1 Mutual Representations and Warranties.  Each Party represents and warrants to the other Party, as of the date of this Letter of Confirmation, and of the Transaction hereunder, and of each delivery of Capacity and/or Energy in connection herewith, that:

(A) It is duly organized and validly existing under the laws of the jurisdiction of its organization or incorporation, and has the corporate, governmental or other legal capacity, authority and power to execute, deliver and enter into and perform its obligations under this Letter of Confirmation;

(B) It has entered into this Letter of Confirmation and each Transaction in connection with the conduct of its business and it has the ability to make or take delivery of Energy, and with respect to each Transaction involving the purchase or sale of Capacity or an option, it is a producer, processor, commercial user or merchant handling Energy, and it is entering into such Transaction for purposes related to its business;

(C) It has entered into this Letter of Confirmation and each Transaction as a principal (and not as an advisor or fiduciary), and with a full understanding of the material terms and risks of the same, and it is capable of assuming those risks.
4.2 Warranties of Seller.  Seller further warrants, with respect to each Transaction, that at the Delivery Point, Seller has the right to sell such Capacity and/or Energy to Buyer and that Seller will transfer to Buyer good title to all Capacity and/or Energy required to be delivered hereunder, that such Capacity and/or Energy shall be free from all taxes, liens, encumbrances and claims, and that such Capacity and/or Energy complies with the technical specifications as set forth in this Letter of Confirmation.

4.3 Limitation of Warranties.  ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR ANY PARTICULAR PURPOSE, ARE DISCLAIMED.

5.  GOVERNING LAW

This Letter of Confirmation shall be governed by, construed, enforced, and performed in accordance with the laws of the State of New York without regard to principles or conflicts of law.

6.  ACCEPTANCE OF TERMS

This Letter of Confirmation memorializes a verbal agreement between the Parties and becomes by reference part of and subject to the terms and conditions of any Applicable Agreement between the Parties agreed to after the date hereof.   Such agreement shall not supersede any credit, delivery or other terms described herein.

7.  RECORDING
Each Party hereby expressly agrees that the other Party may record, by tape or otherwise, any verbal agreements or discussions, whether telephonic or otherwise, between the Parties.  Each Party agrees to obtain the consent of its agents and employees to such recording.  The Parties further agree not to contest the enforceability of a Transaction  on the grounds that it does not satisfy the requirement of any law that the terms of the Transaction must be set forth in writing, and that a recording of the verbal agreement may be relied upon to resolve any differences, provided that a true and complete copy of the recording is promptly made available to the other Party upon request.

8.  INSECURITY

If The First Party has reasonable grounds for insecurity with respect to The Second Party’s ability to perform its obligations hereunder or under any Transaction, The Second Party shall deliver, within two (2) business days of a written request, an irrevocable standby letter of credit, expiring in not less than 15 days, issued:  (a)  in The First Party’s favor; (B) by a bank which is and continues to be acceptable to The First Party; and (C) no later than 15 days prior to expiry of a letter of credit, The Second Party shall instruct such issuing bank to renew or extend such letter of credit that satisfies the foregoing.  All costs relating to any letter of credit shall be for the account of The Second Party.

9.  SPECIAL CONDITIONS
The Parties agree to notify each other as soon as possible of any interruption or curtailment affecting this Transaction.

10.  NETTING
If on the date that payment is due, a netting agreement exists between the Parties, and the payment terms of the netting agreement conflict with any of the payment terms under the Applicable Agreements, the payment terms of the netting agreement shall control and supersede the conflicting payment terms in the Applicable Agreements.

11.  CONFLICTS
In the case of any conflict between the terms of this Letter of Confirmation and the terms of any of the Applicable Agreements, the terms of this Letter of Confirmation shall govern to the maximum extent allowed by law.

12.  SIGNATURE
The printed acknowledgment above constitutes a signature for AEPSC.  A signed acknowledgement above in conjunction with the return of the first two pages of this Letter of Confirmation constitutes acceptance.
II. With respect to sales of Power by EPMI to AEPSC pursuant to an EOL Transaction, the following additional terms shall apply and be incorporated into such EOL Transaction:
Damages for Non-Performance:

(1)
In the event Seller fails to schedule and to deliver the Quantity, where such failure was not excused by uncontrollable forces or by Buyer’s failure to perform, Seller shall pay Buyer (on the date payment would otherwise be due under this transaction) an amount for each Mwhr of such deficiency equal to the positive difference, if any, between: (i) the price at which Buyer is able to purchase or otherwise receive such deficiency of power acting in a commercially reasonable manner (adjusted to reflect differences in transmission costs, if any)  minus (ii) the Price;  provided, however, in no event shall such amounts include any penalties, ratcheted demand or similar charges.

(2)
In the event Buyer fails to schedule and to receive the Quantity, where such failure was not excused by uncontrollable forces or by Seller’s failure to perform, Buyermergefield BuyerName  shall pay Seller (on the date payment would otherwise be due under this transaction) an amount for each Mwhr of such deficiency equal to the positive difference, if any, between:  (i) the price reflected herein minus (ii) the price at which Seller is able to sell or otherwise dispose of such deficiency quantity of power acting in a commercially reasonable manner (adjusted to reflect differences in transmission costs, if any); provided, however, in no event shall such amounts include any penalties, ratcheted demand or similar charges.

(3)
Both Parties hereby stipulate that the payment obligations set forth above are reasonable in light of the anticipated harm and the difficulty of estimation or calculation of actual damages and each Party hereby waives the right to contest such payments as an unreasonable penalty.  In the event either Party fails to pay such amounts in accordance with this Article when due, the aggrieved Party shall have the right to:  (i) suspend performance until such amounts plus interest have been paid, and/or (ii) exercise any remedy available at law or in equity to enforce payment of such amount plus interest.  The remedy set forth herein shall be the sole and exclusive remedy of the aggrieved Party for the failure of the other Party to sell or purchase the Scheduled Energy and all other damages and remedies are hereby waived.

The terms “Force Majeure” and “Uncontrollable Forces” are used interchangeably in this confirmation letter.  

These terms constitute part of and are subject to all the terms and provisions of the Power Sales Agreement between American Electric Power Service Corporation and EPMI entered into as of September 29, 1997.  Notwithstanding any contrary provisions in the Power Sales Agreement, any conflict between these terms and the Power Sales Agreement shall be resolved in favor of these Terms.  Terms used but not defined herein shall have the meanings ascribed to them in the Power Sales Agreement.





Exhibit B

GOVERNING DOCUMENTS:

The purpose of this Agreement is to confirm the terms and conditions of the Transaction agreed upon by American Electric Power Service Corporation, as agent for the AEP Operating Companies (“AEPSC”) and Enron North America Corp. (“ENA”).  This Agreement constitutes a “Confirmation” as specified below.

A 1992 ISDA Master Agreement (Multicurrency-Cross Border), the definitions and provisions contained in the 2000 ISDA Definitions (the “Swap Definitions”), the 1993 ISDA Commodity Derivatives Definitions and the 2000 Supplement thereto (the “Commodity Definitions”), each as published by the International Swaps and Derivatives Association, Inc. are incorporated into this Confirmation (collectively, the “Master Agreement”).  In the event of any inconsistency between the Confirmation, Commodity Definitions, Swap Definitions, and the 1992 ISDA Master Agreement, documents will govern this Transaction in the order set forth in this sentence.

This Confirmation evidences a complete and binding agreement between both parties as to the terms of the Transaction to which this Confirmation relates.  In addition, both parties agree to use all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of the Master Agreement, with such modifications as both parties will in good faith agree.  Until both parties execute and deliver such modifications to the Master Agreement, this Confirmation, together with all other Confirmations entered into between both parties shall supplement, form a part of, and be subject to the Master Agreement on the Trade Date of the first Transaction between both parties as if both parties had executed the Master Agreement effective prior to or as of such Trade Date without any Schedule or other modification with the exception of (1) modifications provided for under this Confirmation, (2) the election of the laws of the State of New York (without reference to choice of law doctrine) as the governing law, and (3) U.S. Dollars as the Termination Currency.  Upon the execution by both parties of the Master Agreement with such modifications as the parties may agree, this Confirmation will supplement, form a part of, and be subject to the Master Agreement as modified.  All provisions contained in or incorporated by reference in the Master Agreement upon its execution with such modifications as the parties may agree will govern this Confirmation except as expressly modified below.

CALCULATION AGENT:
AEPSC unless otherwise specified in the Master Agreement

PAYMENT DATES(S):
10 Business Days after the end of each calendar month occurring from the Effective Date to the Termination Date, subject to adjustment in accordance with the following Business Day Convention.
ACCOUNT DETAILS:

AEPSC Wire Payment Instructions:
Payments to ENA:

AEPSC
(Account for payment)

Citibank N.A.

New York, NY

ABA # 021-000-089

Account # 4071-9917

OFFICES:

Address for Confirmations to AEPSC:
Address for Confirmations to ENA:

AEPSC

1 Riverside Plaza – 15th Floor

Columbus, Ohio 43215-2373
Attention:  Confirmations
Facsimile No.:  (614) 324-4596

Telephone No.:  (614) 324-4573

Address for notices or communications
Address for notices or communications to ENA:

(other than Confirmations) to AEPSC:
AEPSC

1 Riverside Plaza – 15th Floor

Columbus, Ohio 43215-2373

Attention:  Power Financial 
Contract Administration

Facsimile No.:  (614) 324-5092

Telephone No.:  (614) 324-4537

NETTING:

If the payment dates for this and any other Transaction entered into between the parties shall fall on the same day and in the same currency, payments shall be made on a net basis so that the party obligated to pay the larger aggregate amount shall pay the other party an amount equal to the excess of the larger aggregate amount over the smaller aggregate amount.

CONSENT TO RECORDINGS:

The parties hereto (i) agree that each may electronically monitor or record, at any time and from time to time, any and all communications between them, (ii) waive any further notice of such monitoring or recording, (iii) agree to notify its officers and employees of such monitoring or recording, (iv) agree that any such monitoring or recording may be submitted into evidence in any suit, trial, hearing, arbitration, or other proceeding, and (v) agree to furnish appropriate redacted copies of recordings to the other party within fifteen (15) days of the other party’s written request.

BUSINESS DAY:

Business Day is a day on which U.S. commercial banks are open for business in New York, N.Y.  For pricing purposes Business Day shall be defined as the Commodity Business Day.  If such day is not a Business Day, then the Preceding Business Day Convention shall apply unless otherwise specifically provided for herein.

ROUNDING CONVENTION:  Pricing indices shall be rounded to the fourth decimal place.

MARKET DISRUPTION:

(b) The “Market Disruption Events” specified in Section 7.4(d)(i) of the Commodity Definitions shall apply in addition to “Trading Limitation” in Section 7.4(c)(viii).
“Trading Limitation” specified in Section 7.4(c)(viii) of the Commodity Definitions is hereby amended by the addition of the following at the end thereof:

“For these purposes, a limitation of trading on any Commodity Business Day shall be deemed to be material only if the relevant Exchange establishes limits on the range within which the price of the Futures Contract may fluctuate in the first nearby month and the closing or settlement price of such Futures Contract on such day is at the upper or lower limit of that range.”

(c) The “Disruption Fallbacks” specified in Section 7.5(c) of the Commodity Definitions shall apply, in the following order:
(1) “Postponement”; with three (3) Commodity Business Days as the Maximum Days of Disruption;

(2) “Fallback Reference Price”;

(3) “Negotiated Fallback”; provided that references to the fifth Business Day shall be to the twelfth Business Day; or

(4) “Fallback Reference Dealers.”

FINANCIAL ASSURANCE:

If a party (the “Demanding Party”) has reasonable grounds for insecurity concerning the ability of the other party (the “Failing Party”) to perform its obligations under the Confirmation, the Demanding Party may demand adequate assurance of performance of such obligations within two (2) Business Days of receipt by the Failing Party of a written demand by the Demanding Party for such assurance.  Adequate Assurance shall mean sufficient security in the form and for the term reasonably specified by the Demanding Party, including, but not limited to, a standby letter of credit, a prepayment, a security interest in an asset acceptable to the Demanding Party or a guaranty by a creditworthy entity.  The failure of the Failing Party to provide such Adequate Assurance of performance within two (2) Business Days shall be an Additional Termination Event.

LIQUIDATION OF ALL TRANSACTION(S) UPON EARLY TERMINATION DATE:

Each Transaction between the parties that terminates on an Early Termination Date shall be Set-off under the following provision:

Set-off.  Any amount (the “Early Termination Amount”) payable to one party (the “Payee”) by the other party (the “Payer”) under Section 6(e), in circumstances where there is a Defaulting Party under Section 5(a) or one Affected Party in the case where a Termination Event under Section 5(b)(iii), 5(b)(iv) or 5(b)(v) has occurred, will, at the option of the party (“X”) other than the Defaulting Party or the Affected Party (and without prior notice to the Defaulting Party or the Affected Party), be reduced by its set-off against any amount(s) (the “Other Agreement Amount”) payable (whether at such time or in the future or upon the occurrence of a contingency) by the Payee to the Payer (irrespective of the currency, place of payment or booking office of the obligation) under any other agreement(s) between the Payee and the Payer or instrument(s) or undertaking(s) issued or executed by one party to, or in favor of, the other party (and the Other Agreement Amount will be discharged promptly and in all respects to the extent it is so set-off).  X will give notice to the other party of any set-off effected under this Set-off provision.
For this purpose, either the Early Termination Amount or the Other Agreement Amount (or the relevant portion of such amounts) may be converted by X into the currency in which the other is denominated at the rate of exchange at which such party would be able, acting in a reasonable manner and in good faith, to purchase the relevant amount of such currency.

If an obligation is unascertained, X may in good faith estimate that obligation and set-off in respect of the estimate, subject to the relevant party accounting to the other when the obligation is ascertained.

Nothing in this Set-off provision shall be effective to create a charge or other security interest.  This Set-off provision shall be without prejudice and in addition to any right of set-off, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).

ADDITIONAL REPRESENTATIONS:

The following additional mutual representations are made between the parties:

(1) Eligible Contract Participant.  It is an “eligible contract participant” within the meaning of the Commodity Exchange Act, as amended, 7 U.S.C.§ 1(a)(12).  
(2) Eligible Commercial Entity.  It is an “eligible commercial entity” within the meaning of the Commodity Exchange Act, as amended, 7 U.S.C.§ 1(a)(12).

(3) Commodity Options.  With respect to Transactions involving commodity options, it is a producer, processor or commercial user of, or merchant handling, the commodity which is the subject of the commodity option Transaction, or the products or byproducts thereof (or is engaged in financial intermediation services on behalf of an affiliate company satisfying the foregoing, and that such producer, processor, commercial user, or merchant enters into the commodity option Transaction solely for purposes related to its business as such.

(4) Relationship Between the Parties.  Each party will be deemed to represent to the other party on the date on which it enters into this Transaction that (absent a written agreement between the parties that expressly imposes affirmative obligations to the contrary for this Transaction):

(i) Non-Reliance.  AEPSC is acting as agent for disclosed principals and ENA is acting for its own account.  In either case the party has made its own independent decisions to enter into that Transaction, and as to whether that Transaction is appropriate or proper for it, based upon its own judgment and upon advice from such advisers as it has deemed necessary.

(ii) Evaluating and Understanding.  It is capable of assessing the merits of and understanding (on its own behalf or through independent professional advice) and understands and accepts the terms, conditions and risks of this Transaction.  It is also capable of assuming, and assumes, the risks of this Transaction.

(iii) Status of Parties.  The other party is not acting as a fiduciary for, or an advisor to it, with respect to this Transaction. 
(5) Line of Business.  It has entered into this Agreement (including each Transaction evidenced hereby) in conjunction with its line of business (including financial intermediation services) or the financing of its business.
(6) Standardization, Creditworthiness, and Transferability.  The material economic terms of the Agreement, any Credit Support Document to which it is a party, and each Transaction have been individually tailored and negotiated by it; it has received and reviewed financial information concerning the other party and has had a reasonable opportunity to ask questions of and receive answers and information from the other party concerning such other party, this Agreement, such Credit Support Document, and such Transaction; the creditworthiness of the other party was a material consideration in its entering into or determining the terms of this Agreement, such Credit Support Document, and such Transaction; and the transferability of this Agreement, such Credit Support Document, and such Transaction is restricted as provided herein and therein.

(7) AEP Operating Companies.  “AEP Operating Companies” means the electric utility subsidiaries of American Electric Power Company, Inc., consisting of Appalachian Power Company, Central Power & Light Company, Columbus Southern Power Company, Indiana Michigan Power Company, Kentucky Power Company, Ohio Power Company, Public Service Company of Oklahoma, Southwestern Electric Power Company and West Texas Utilities Company.  AEP Operating Companies may include fewer than all of the listed companies, or may include AEPSC, where the context requires such interpretation.

TAX REPRESENTATIONS AND DOCUMENTS:

(a) Payer Tax Representation.  For the purpose of Section 3(e) of the ISDA Master each party to this Transaction makes the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii) or 6(e) of the Agreement) to be made by it to the other party under the Agreement.

(b) Payee Tax Representation.  For the purposes of Section 3(f) of the ISDA Master, AEPSC and ENA make the representations specified below:

(1) The following representation will apply to AEPSC:

AEPSC is a corporation created or organized under the laws of the State of New York.  AEPSC is a U.S. person within meaning of Section 7701 of the Internal Revenue Code and its U.S. taxpayer identification number is 13-4922641.

(2) The following representations, as applicable, will apply to the ENA:

a. if ENA is organized under the laws of the U.S., it is a U.S. person within the meaning of Section 7701 of the Internal Revenue Code and has a U.S. taxpayer identification number.

b. if ENA is organized outside of the United States of America (U.S.A.).

(i) The following representation will apply to ENA with respect to each Transaction effectuated by an Office of the ENA not located in the U.S.A.: 
It is fully eligible for the benefits of the “Business Profits” or “Industrial and Commercial Profits” provision, as the case may be, the “Interest” provision or the “Other Income” provision (if any) of the Specified Treaty with respect to any payment described in such provisions and received or to be received by it in connection with this Transaction, and no payment received or to be received by it in connection with this Transaction will be effectively connected with its conduct of a trade or business carried on by it through a permanent establishment in the U.S.A.

Specified Treaty means, with respect to a Transaction, the tax treaty applicable between the U.S.A. and the country of ENA’s organization.

(ii) The following representation will apply to ENA with respect to each Transaction effectuated by an Office of ENA located in the U.S.A.:

Each payment received or to be received by it in connection with this Transaction will be effectively connected with its conduct of a trade or business carried on by it through a permanent establishment in the U.S.A. 
(c) Each party shall provide the other party with any document required or reasonably requested to allow the other party to make payments under this Transaction without any deduction or withholding for or on the account of any Tax or with such deduction or withholding at a reduced rate promptly after the earlier of (i) reasonable demand by either party or (ii) learning that such form or document is required.

(d)
For purposes of this Transaction, if ENA’s Office is located outside the U.S.A., then ENA should provide its Office location to AEPSC.  For purposes of Section 10(c) of the Agreement neither party to this Transaction is a Multibranch party.
EOLamendAEPSC091901

