Draft May 25, 2000


Paragraph 13.
Elections and Variables
(a)
Security Interest for "Obligations".  The term "Obligations" as used in this Annex includes the following additional obligations.

With respect to Party A, None.

With respect to Party B, None.

(b)
Credit Support Obligations.
(i)
Delivery Amount, Return Amount and Credit Support Amount.
(A)
“Delivery Amount” has the meaning specified in Paragraph 3(a).

(B)
“Return Amount” has the meaning specified in Paragraph 3(b).

(C)
“Credit Support Amount” has the meaning specified in Paragraph 3, except that, if an Independent Amount or Independent Amounts are specified for a party, the Credit Support Amount for such party will never be less than the aggregate of all Independent Amounts applicable to that party.  For purposes of clarification, the Credit Support Amount shall be deemed to be zero on any Valuation Date in which there are no Transactions outstanding and Party A and Party B have no obligations, contingent or otherwise, to each other under this Agreement or under any Credit Support Document.
(ii)
Eligible Collateral.  The following items will qualify as “Eligible Collateral” for the party specified:  



Party A
Party B
Valuation

Percentage

(A)
Cash
[X]
[X]
100%







(B)
Such other collateral as Party A and Party B may agree.
[   ]
[   ]
As may be agreed.

(iii)
Other Eligible Support.  The following items will qualify as "Other Eligible Support" for the party specified: 



Party A
Party B
Valuation Percentage


Letters of Credit
[X]
[X]
100% unless either (i) a Letter of Credit Default shall apply with respect to such Letter of Credit or (ii) twenty (20) or fewer Local Business Days remain prior to the expiration of such Letter of Credit, in which case the Valuation Percentage shall be O

(iv)
Thresholds.
(A)
"Independent Amount" means with respect to a party:  $  Zero, unless otherwise specified in the relevant Confirmation or as otherwise agreed by the parties

[(B)
"Threshold" means with respect to Party A:  The amount set forth opposite the lowest Credit Rating for Party A; provided, however, that the Threshold for such party shall be zero upon the occurrence and during the continuance of an Event of Default, Potential Event of Default, Termination Event or Material Adverse Change with respect to such party.

Credit Rating by S&P
Credit Rating by Moody’s
Threshold in Dollars


AAA
Aaa
$30,000,000.00





AA+ to AA-
Aa1 to Aa3
$21,000,000.00





A+ to A-
A1 to A3
$10,000,000.00





BBB+ or below
Baa1
$0


"Threshold" means with respect to Party B: $5,000,000$10,000,000 provided, however, that the Threshold for such party shall be zero upon the occurrence and during the continuance of an Event of Default, Potential Event of Default, Termination Event or Material Adverse Change with respect to such party.

(C)
“Minimum Transfer Amount” means with respect to Party A: Zero.


“Minimum Transfer Amount” means with respect to Party B: Zero.

(D)
Rounding.  The Delivery Amount and the Return Amount will be rounded up and down respectively to the nearest integral multiple of $250,000.
(c)
Valuation and Timing.
(i)
“Valuation Agent” means:  for purposes of Paragraph 3, the party making the demand under Paragraph 3; for purposes of Paragraph 4(d), the Secured Party for purposes of calculating the Value of the Substitute Credit Support and Posted Credit Support involved in the substitution; for purposes of Paragraph 5, the Secured Party; and for purposes of Paragraph 6(d), the Secured Party receiving or deemed to received the Distributions or the Interest Amount, as applicable, provided, however, that in all cases, if an Event of Default or Potential Event of Default or Specified Condition has occurred and is continuing with respect to the party designated as the Valuation Agent, then in such case, and for so long as the Event of Default or Potential Event of Default or Specified Condition continues, the other party shall be the Valuation Agent.

(ii)
“Valuation Date” means:  Any Local Business Day. 

(iii)
“Valuation Time” means:

[  ]
the close of business in the city of the Valuation Agent on the Valuation Date or date of calculation, as applicable;

[X]
the close of business in the city of the Valuation Agent on the Local Business Day before the Valuation Date or date of calculation, as applicable;

provided that the calculations of Value and Exposure will be made as of approximately the same time on the same date.

(iv)  “Notification Time” means 10:00am, New York time, on a Local Business Day.

(v) 
 “Exposure” has the meaning provided in Paragraph 12 except that the proviso in the definition of “Exposure” is deleted and the following is substituted therefor:  “provided, that Market Quotation will be determined by the Valuation Agent (i) in respect of any equity-based total return swap, using the closing price or last sale price (as applicable) of each stock, basket, or index (as applicable) on the relevant determination date or (ii) in respect of any other Transaction type (including, without limitation, equity-related option) using its good faith estimate at mid-market of the amounts that would be payable for Replacement Transactions (as that term is defined in the definition of “Market Quotation”).

(d)
Conditions Precedent and Secured Party's Rights and Remedies.  Each Termination Event specified below with respect to a party will be a “Specified Condition” for that party (the specified party being the Affected Party if the Termination Event occurs with respect to that party):


Party A
Party B





Illegality
[X]
[X]

Tax Event
[   ]
[   ]

Tax Event Upon Merger
[   ]
[   ]

Credit Event Upon Merger
[X]
[X]

Additional Termination Events 
None
None

(e)
Substitution.
(i)
“Substitution Date” has the meaning specified in Paragraph 4(d)(ii).

(ii)
Consent.  If specified here as applicable, then the Pledgor must obtain the Secured Party's consent for any substitution pursuant to Paragraph 4(d):   Inapplicable
(f)
Dispute Resolution.
(i)
“Resolution Time” means 1:00 p.m., New York time, on the second Local Business Day following the date on which the notice is given that gives rise to a dispute under Paragraph 5.

(ii)
Value.  For the purpose of Paragraphs 5(i)(C) and 5(ii), the Value of Posted Credit Support will be calculated as follows:   with respect to cash, the face amount thereof.

(iii)
Alternative.  The provisions of Paragraph 5 will apply, except to the following extent:  (A) pending the resolution of a dispute, Transfer of the undisputed Value of Eligible Credit Support or Posted Credit Support involved in the relevant demand will be due as provided in Paragraph 5 if the demand is given by the Notification Time, but will be due on the second Local Business Day after the demand if the demand is given after the Notification Time; and (B) the Disputing Party need not comply with the provisions of Paragraph 5(II)(2) if the amount to be Transferred does not exceed the Disputing Party’s Minimum Transfer Amount.

(g)
Holding and Using Posted Collateral.
(i)
Eligibility to Hold Posted Collateral; Custodians.  Party A and its Custodian will be entitled to hold Posted Collateral pursuant to Paragraph 6(b); provided that the following conditions applicable to it are satisfied:

(A)
Party A is not a Defaulting Party and has a Credit Rating of at least “BBB-“ by S&P and Baa3 by Moody’s.

(B)
Posted Collateral may be held only in the following jurisdictions:  Any jurisdiction in the United States.

(C)
In the event that the Custodian holds Posted Collateral, the long-term unsubordinated unsecured debt of the Custodian is rated at least A by S&P and at least A2 by Moody’s.

Initially, the Custodian for Party A is:  Deutsche Bank AG New York Branch.

Party B and its Custodian will be entitled to hold Posted Collateral pursuant to Paragraph 6(b); provided that the following conditions applicable to it are satisfied:

(A)
Party B is not a Defaulting Party and its Credit Support Provider has a Credit Rating of at least “BBB-“ by S&P and Baa3 by Moody’s.

(B)
Posted Collateral may only be held in the following jurisdictions:  Any jurisdiction in the United States.

(C)
In the event that the Custodian holds Posted Collateral, the long-term unsubordinated unsecured debt of the Custodian is rated at least A by S&P and at least A2 by Moody’s.

Initially, the Custodian for Party B is none.

(ii)
Use of Posted Collateral.  The provisions of Paragraph 6(c) will apply to Party A and Party B, provided, however, that if a party or its Custodian, if any, is not eligible to hold Posted Collateral pursuant to Paragraph 13(g)(i) (such party shall be the “Downgraded Party” and the event that caused it to be ineligible to hold Posted Collateral shall be a “Credit Rating Event”), then:

(1) the provisions of Paragraph 6(c) will not apply with respect to the Downgraded Party as the Secured Party; and

(2) the Downgraded Party shall be required to deliver (or cause its Custodian, if any, to be delivered) not later than the close of business on the second Local Business Day following such Credit Rating Event all Posted Collateral in its possession or held on its behalf to a commercial bank or trust company organized under the law of the United States or a political subdivision thereof, with a Credit Rating of at least “A“ in the case of S&P and “A2” in the case of Moody’s (“Qualified Institution”), approved by the non-Downgraded Party (which approval shall not be unreasonably withheld) to a segregated, safekeeping or custody account (“Collateral Account”) within such Qualified Institution with the title of the Collateral Account indicating that the property contained therein is being held as posted Collateral for the Downgraded Party.  The Qualified Institution shall serve as Custodian with respect to the Posted Collateral in the Collateral Account, and shall hold such Posted Collateral in accordance with the terms of this Annex and for the security interest of the Downgraded Party and, subject to such security interest, for the ownership of the non-Downgraded Party.

(iii)
For purposes of Section 5(a)(iii) of this Agreement, failure by a party to comply with any of the obligations under this Paragraph 13(g) will constitute an Event of Default with respect to such party if the failure continues for two (2) Local Business Days after notice of the failure is given to that party.

(h)
Distributions and Interest Amount.
(i)
Interest Rate.  The “Interest Rate” will be with respect to Eligible Collateral in the form of Cash, for any day, the rate opposite the caption “Federal Funds (Effective Rate)” for such day as from time to time in effect.

(ii)
Transfer of Interest Amount.  The Transfer of the Interest Amount will be made on the first Local Business Day of each calendar month and on any Local Business Day that Posted Collateral in the form of Cash is Transferred to the Pledgor pursuant to Paragraph 3(b).

(iii)
Alternative to Interest Amount.  The provisions of Paragraph 6(d)(ii) will apply except as modified below:

(A)  If the provisions of Paragraph 6(c) do not apply to the party as a result of a Credit Rating Event described in Paragraph 13(g)(ii), the provisions of Paragraphs 6(d)(i) and 6(d)(ii) will not apply, Posted Collateral consisting of Government Obligations, if any, including all Distributions with respect to such Posted Collateral, shall be maintained in the Collateral Account by the Qualified Institution pursuant to Paragraph 13(g)(ii), and the investment of the Posted Collateral consisting of Cash shall be governed in accordance with the following provisions:

The Qualified Institution holding the Posted Collateral will invest and reinvest or procure the investment and reinvestment of the Posted Collateral in accordance with the written instructions of the Pledgor, subject to the approval of such instructions by the Secured Party (which approval shall not be unreasonably withheld), provided that the Secured Party shall not be required to so invest or reinvest or procure such investment or reinvestment if an Event of Default or Potential Event or Default or Specified Condition with respect to the Pledgor shall have occurred and be continuing.  The Secured Party shall have no responsibility for any losses resulting form any investment or reinvestment effected in accordance with the Pledgor’s instructions.

For purposes of Section 5(a)(iii) of the Agreement, failure by a party to comply with any of the obligations under this Paragraph 13(h)(iii)(A) will constitute an Event of Default with respect to such party if the failure continues for two (2) Local Business Days after notice of failure is given to that party.

(B)
If Transfer of an Interest Amount (or any portion thereof) to a Pledgor on any day would result in, or increase, a Delivery Amount (treating the day as a Valuation Date, as provided in Paragraph 6(d)(ii)) but the Pledgor would nonetheless have no obligation to make a Transfer pursuant to Paragraph 3(a) on that day if it were a Valuation Date (because the Delivery Amount is lower than the Pledgor’s Minimum Transfer Amount or otherwise), the Secured Party will be required to Transfer that Interest Amount (or portion thereof) to the Pledgor, notwithstanding anything to the contrary in Paragraph 6(d)(ii).

(i)
Other Eligible Support and Other Posted Support.
(i)
“Value” with respect to Other Eligible Support and Other Posted Support means:   The Valuation Percentage times the stated amount then available under the Letter of Credit to be unconditionally drawn by the Secured Party.
(ii)
“Transfer” with respect to Other Eligible Support and Other Posted Support means:   For purposes of Paragraph 3(a), delivery of the Letter of Credit by the Pledgor to the Secured Party at that address specified in this Annex or delivery of an executed amendment to such Letter of Credit (extending the term or increasing the amount available to the Secured Party thereunder) by the Pledgor to the Secured Party at the address specified in this Annex; and for purposes of Paragraph 3(b), return of the Letter of Credit by the Secured Party to the Pledgor, at the address specified in this Annex, or delivery of an executed amendment to the Letter of Credit in form and substance satisfactory to the Pledgor, reducing the amount available to the Secured Party at the address specified in this Annex.

(iii)
All other Eligible Support and Other Posted Support consisting of Letters of Credit shall be issued and maintained in accordance with the provisions set forth in Exhibit A and Schedule 1 attached hereto.

(j)
Demands and Notices.  All demands, specifications and notices under this Annex will be made pursuant to the Notices Section of this Agreement, unless otherwise specified here:

Party A:

Deutsche Bank AG

31 West 52nd Street

New York, NY  10019


Attention:
Global Margin Management

Party B:
As specified in the Notices section of this Agreement.

(k)
Addresses for Transfers

Party A: 
For Cash:  DBAG NY, ABA:  026003780, Ref:  A / C#  [to be provided]



For Eligible Collateral:  
Bank of NYC / DBNYC, ABA:  021000018,







Ref:  GMM / [Client name]


Party B:
To be provided in the notice requesting delivery/return of Eligible Credit Support/Posted Credit Support.

(l)
Other Provisions.

(i)
Further Assurances.  If the Pledgor fails (a) to execute and deliver to the Secured Party such financing statements, assignments, or other documents or (b) to do such other things relating to the Posted Collateral as the Secured Party may reasonably request in order to protect and maintain its security interest in the Posted Collateral and to protect, preserve, and realize upon the Posted Collateral, then the Secured Party is hereby authorized by the Pledgor (but not required) to complete and execute such financing statements, assignments, and other documents as the Secured Party deems appropriate for such purposes. The Pledgor hereby appoints the Secured Party, during the term of this Agreement, as the Pledgor’s agent and attorney-in-fact to complete and execute such financing statements, assignments and other documents and to perform all other acts which the Secured Party may deem appropriate to protect and maintain its security interest in the Posted Collateral and to protect, preserve, and realize upon the Posted Collateral.  The power-of-attorney granted herein to the Secured Party is coupled with an interest and is irrevocable during the term of this Agreement.

(ii) Additional Representation(s) and Covenants.

Each party represents and covenants to the other party (which representations and covenants will be deemed to be repeated as of each date on which it, as the Pledgor, Transfers Eligible Credit Support (or, in the case of after-acquired Eligible Credit Support, at the time the other party or its agent acquires rights therein), and which covenants will be deemed to apply at all times) that with respect to the issuance, renewal, substitution, or increase (as the case may be) of a Letter of Credit, such Letter of Credit is the legal, valid, and binding obligation of the issuer thereof, enforceable in accordance with its terms.

(iii) Paragraph 12 of this Annex is hereby amended by adding the following:

“Credit Rating” means with respect to a party (or its Credit Support Provider, as the case may be) or entity, on any date of determination, the respective ratings then assigned to such party’s (or its Credit Support Provider’s, as the case may be) or entity’s unsecured, senior long-term debt or deposit obligations (not supported by third party credit enhancement) by S&P or Moody’s or the other specified rating agency or agencies.

“Federal Funds Effective Rate” means, for the relevant determination date, the rate opposite the caption “Federal Funds (Effective Rate)” as set forth in the weekly statistical release designated as H.15 (519), or any successor publication, published by the Board of Governors of the Federal Reserve System.

“Letter of Credit” means an irrevocable, transferable, standby letter of credit, issued by a major U.S. commercial bank or foreign bank with a U.S. branch office with a Credit Rating of at least A- by S&P and A3 by Moody’s, on the terms set forth on Exhibit A attached hereto and utilizing the form set forth in Schedule 1 attached hereto, with such changes to the terms in that form as the issuing bank may require and as may be acceptable to the party in whose favor the letter of credit is issued.  Each Letter of Credit shall be a Credit Support Document.

“Material Adverse Change” means (a) with respect to Party A, its Credit Rating is below “BBB-“ by S&P or Moody’s or it fails to have a Credit Rating from S&P or Baa3 by Moody’s; or (b) with respect to Party B, its Credit Support Provider’s Credit Rating is below “BBB-“ by S&P or Baa3 by Moody’s or its Credit Support Provider fails to have a Credit Rating from S&P or Moody’s.

“Moody’s” means Moody’s Investors Service, Inc. or its successor.

“S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill, Inc.) or its successor.

(iv)
Paragraph 6(d)(i) is hereby amended by adding the following sentence:

“Subject to Paragraph 4(a) and only to the extent contemplated in the previous sentence, if a Secured Party receives or is deemed to receive Distributions on a day that is not a Local Business Day, or after its close of business on a Local Business Day, it will Transfer Distributions to the Pledgor on the second following Local Business Day.”

(v)
Paragraph 7(i) is hereby amended by deleting the words “Eligible Collateral” and replacing them with the words “Eligible Credit Support.”

EXHIBIT A

Form of Letter of Credit

[NAME OF ISSUER OF L/C]

LETTER OF CREDIT NO._______

Issue Date: ________________, 19__

Deutsche Bank AG
31 West 52nd Street
New York, NY  10019

At the request and for the account of _______________________ (the "Company"), we hereby establish in your favor this irrevocable Letter of Credit, for an aggregate amount not to exceed $____________.

This Letter of Credit shall expire on the earlier of __________, New York time, on _____________, 19__ or the date this Letter of Credit is surrendered to us for cancellation.

Funds may be drawn under this Letter of Credit in respect of amounts (each an "Overdue Amount") outstanding and not paid when due by the Company pursuant to the ____________________ dated as of _____________, 19__ between the Company and you (the "Agreement").

Funds under this Letter of Credit are available to you, in one or more drawings, against presentation to us, on or before the expiration date of this Letter of Credit as provided above, of (i) your draft substantially in the form set forth in Annex I and (ii) a completed and duly executed certificate substantially in the form set forth in Annex 2 (both of which appendices are incorporated herein by reference and made an integral part hereof).

The described documents, as well as all other notices or communications addressed to us, in respect of this Letter of Credit, must be presented at our office located at ___________, New York, New York _______________, Attention:__________________ (or such other office in the same city as we may designate by written notice to you).

We will duly honor drafts drawn under and in compliance with this Letter of Credit, by payment in immediately available funds in accordance with your payment instructions.  If we receive your draft and accompanying certificate, in conformity with the terms of this Letter of Credit, at or before 11:00 a.m., New York City time, on a business day, as provided above, that payment will be made at or before 3:00 p.m. on the same business day.  If we receive those conforming documents after 11:00 a.m., New York City time, on a business day, as provided above, payment will be made at or before 3:00 p.m. on the following business day. As used herein, "Business Day" means any day on which banks are not required or authorized by law to close in New York City.

If demand for payment made by you hereunder does not, in any instance, conform to the terms and conditions of this Letter of Credit, we shall give you prompt notice that the demand for payment was not affected in accordance with the terms and conditions of this Letter of Credit, stating the reasons therefor and that we will upon your instructions hold any documents at your disposal or return the same to you. Upon being notified that the demand for payment was not affected in conformity with this Letter of Credit, you may attempt to correct any such non-conforming demand for payment to the extent that you are entitled to do so.

This Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits (1983 Revision), International Chamber of Commerce Publication No. 400 (the "Uniform Customs").  This Letter of Credit shall be deemed to be a contract made under the law of the State of New York and shall, as to matters not governed by the Uniform Customs, be governed by and construed in accordance with the law of the State of New York.

[NAME OF BANK]

Authorized Signature

Annex I to Letter of Credit

[PLACE]

[DATE]

AT SIGHT

PAY TO Deutsche Bank AG U.S. $________________________________ United States Dollars.

Drawn under irrevocable Letter of Credit No._______________________ issued by [Name of Bank].

DEUTSCHE BANK AG

By:


Title:


[Name and Address of Bank]

Attention:


Annex 2 to Letter of Credit

CERTIFICATE

The Undersigned, a duly authorized officer of Deutsche Bank AG (the "Beneficiary"), hereby certifies as follows to ___________________ (the "Bank"), with reference to irrevocable Letter of Credit No. _________________ (the "Letter of Credit") issued by the Bank.  Terms defined in the Letter of Credit that are used but not otherwise defined herein shall have the meanings given to them in the Letter of Credit.

1.
The Beneficiary is a party to the Agreement.

2.
The Beneficiary is presenting the draft accompanying this Certificate (the "Draft") in respect of one or more Overdue Amounts for which the Beneficiary has not yet received payment.

3.
The amount of the Draft accompanying this Certificate does not exceed the amount available to be drawn under the Letter of Credit with respect to the Overdue Amounts.

4.
The Beneficiary requests that payment of the amount of the Draft be made to its Account No.______________ at ________________, Ref.:____________________, Attention:________________________.

IN WITNESS WHEREOF, the Beneficiary has executed and delivered this Certificate as of the ____ day of ____________________, 19__.

DEUTSCHE BANK AG

By:


Title:
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