ARTICLE X.  DELIVERY AND PERFORMANCEtc \l1 "ARTICLE X.  DELIVERY AND PERFORMANCE
tc \l2 "10.1   Delivery of Documentation10.1   Delivery and Installation of Equipmenttc \l2 "10.2   Delivery and Installation of Equipment.  

10.1.1   Establishment of Delivery and Acceptance Datestc \l3 "10.2.1   Guaranteed Installation Date. Each Release shall specify the expected Delivery and Acceptance Dates for each Unit and its associated Equipment. Such dates may be adjusted in accordance with [Section ] Seller shall (i) cause the Equipment to be delivered to the Delivery Point in undamaged condition in accordance with the Specification and the Release on or before the Delivery Date, and (ii) use commercially reasonable efforts to manufacture, deliver and install the Equipment in accordance with Exhibit N-3[??], (“Installation Completion”).

10.1.2   Delivery Restrictions TC "10.2.1.2   Delivery Restrictions" \f C \l "3" .  Seller shall use appropriately licensed and insurable carriers in a commercially reasonable manner. Delivery of each Unit shall be considered complete when the Unit is delivered to the Delivery Point in a complete and undamaged condition.  
10.2. Intentionally Deleted.   tc \l3 "10.2.5   Extensions of the Guaranteed Installation Date TC "10.2.6   Not Used" \f C \l "3" tc \l3 "10.3.1   Installation Liquidated Damages  

10.3  Intentionally Deleted (moved to Article XIV).

10.4 Performance Standards. Each Unit shall meet Performance Standards set forth in the following table for Acceptance:


2MW Power Plants
2.4MW Power Plants

Power Output, kW
2000 kW
2400 kW

LHV Efficiency, %
48%
48%

Water Consumption
600 gal/h
620 gal/h

Noise
65 dB(A) at 100 feet
65 dB(A) at 100 feet

Emissions



Nox
<1 ppmv
<1 ppmv

SOx
<0.1 ppmv
<0.1 ppmv

CO
<20 ppmv
<20 ppmv

VOC
<20 ppmv
<20 ppmv

Particulates
<100 mg/m3
<100 mg/m3

10.5   Testing. TC “10.8   Not Used” \f C \l “2” 
10.5.1   Notice of Installation Completion; Conducting Tests TC “10.8.1   Seller Presence at Tests” \f C \l “3” . Seller shall deliver Notice to Purchaser that a Unit has achieved Installation Completion so that the Unit is ready to be tested.  Within fourteen (14) days of receipt of this Notice, Purchaser shall perform the Performance Tests in accordance with the Performance Test Procedure. Purchaser shall give Seller five (5) days notice of the time of the Performance Tests. Seller shall be present or to have a representative present at the Performance Tests, and shall provide technical advice during the tests; however, Purchaser may at its option conduct the test without Seller, assuming notice was properly given in accordance with this section.

10.5.2   Test Results TC “10.8.2   Test Results” \f C \l “3” . Performance Tests shall be conducted on a unit-by-unit basis. Upon the completion of each Performance Test Purchaser will issue a Performance Test Certificate setting forth the results achieved during such test within three (3) days of completion of the Performance Test.  In the case of multiple Performance Tests,  TC "10.5   Most Recent Performance Test" \f C \l "2" performance shall be measured by the most recent Performance Test.

10.5.3   Costs of  Retests TC "10.8.3   Consumable Spare Parts During Retests" \f C \l "3" .  If one or more additional Acceptance Tests are required due to the failure of a Unit to pass its Performance Test, Seller will bear the additional costs (if any) incurred by Purchaser in excess of those costs normally associated with operating the Unit. Such additional costs may include, but not be limited to, cost of testing, instrumentation, fuel, consumable spare parts, and additional personnel required to conduct the tests.

10.6   Acceptance TC "10.9   Acceptance" \f C \l "2" . Acceptance for each Unit (and its associated Equipment) shall occur upon the issuance of the Performance Test Certificate by Purchaser as a result of the Unit having met the Performance Standards.  

10.6.1 Acceptance of the Last Unit. Acceptance of the last Unit to be installed in a Facility shall occur when all of the following have occurred: 

(a) the issuance of a Performance Test Certificate by Purchaser as a result of a Performance Test indicating that the final Unit has met the Performance Standards;

(b) Seller has delivered to Purchaser a waiver of liens in form as shown in Exhibit-S that have been or could have been placed upon the Equipment and that there are no outstanding claims of Seller or any Vendor with respect to the Equipment for that particular Facility.

10. 6.2. Remaining Items after Acceptance. Purchaser may not delay Acceptance of the last unit, but may withhold up to 5% of the amount due on the last Unit until the following remaining items are completed:

(a) All completion of training and the delivery of O & M Manuals and special tools required hereunder shall have occurred;

(b) There are no punch list items remaining to be completed.

10.7 Intentionally Deleted (moved to Article XIV).

10.8 Intentionally Deleted (moved to Article XIV). 

ARTICLE XIV.  WARRANTYtc \l1 "ARTICLE XIV.  WARRANTY
14.1   Seller’s Warrantytc \l2 "14.1   Seller’s Warranty.

14.1.1   Warrantytc \l3 "14.1.1   Primary Warranty Period.  Seller warrants that for a period of twelve months following the Acceptance Date (the “Primary Warranty Period”): 

(a)
the Equipment and all other materials and articles furnished hereunder are new,  not repaired (except as permitted by Purchaser); 

(b)
the Scope of Work was performed in a good and workmanlike manner and in accordance with the degree of care, skill and diligence consistent with electric industry standards and the Equipment is free from defects in materials and/or workmanship; 

(c) the Equipment conforms to the Specification and other material requirements of this Agreement;

14.1.2   Warranty Clarificationtc \l3 "14.1.2   Warranty Clarification.  Seller shall have no obligation for correction, repair or replacement of the Equipment in accordance with this Article XIV to the extent that a defect is the result of:

(i)
assembly, use or service of the Equipment or any relevant part thereof by Purchaser or its contractors other than in conformance with Seller’s or their Vendor's specifications, manuals or written instructions (except as specifically set forth in this Agreement); or 

(ii)
a Purchaser directed change in the design or construction of the Equipment which Seller reasonably disputes as not being in accordance with good workmanship or generally accepted professional engineering standards, provided that Seller has given Purchaser written notice of its dispute prior to performing any such change and such dispute ultimately is resolved in Seller’s favor.


(iii)
[degradation in accordance with Seller’s degradation curves included in the Specifications.]

Seller also shall have no obligation for defect in the Equipment under this Section 14.1.2 to the extent that such defect arises out of Purchaser failing to notify Seller within a reasonable time after an Equipment defect becomes apparent, not to exceed thirty (30) days from the date Purchaser becomes aware of such defect.

14.1.3   Warranty Breach Noticetc \l3 "14.1.3   Warranty Breach Notice.  In the event Purchaser determines that a defect or other breach of warranty exists, Purchaser shall immediately provide Seller with Notice of such a defect or other breach describing the nature of the defect or breach.

14.2  Intentionally Deleted
14.3   Remedytc \l2 "14.3   Remedy.

14.3.1   Obligations, Responsibilities and Recoursetc \l3 "14.3.1   Obligations, Responsibilities and Recourse.  During the Primary Warranty Period, if  Seller’s warranties are breached, Seller shall repair, replace, and/or correct the applicable portion of the Scope of Work such that it meets the requirements of this Agreement at no cost to Purchaser.  Seller shall begin corrective action on the Equipment as soon as reasonably possible after receipt by Seller of Purchaser's notice referred to in Section 14.1.3 but not later that five (5) days after receipt of such notice.  Seller shall as its sole expense disassemble, remove, replace and reinstall the Equipment to the extent necessary while commercially reasonable efforts to minimize the downtime required for Seller to perform its Warranty obligation.  Purchaser shall provide Seller with full and free access to the Equipment to perform its warranty obligations under this Agreement, so long as such access does not unreasonably interfere with operation of the Facility.  Any change to parts or equipment that would materially alter conformance with the Specification may be made only with prior written approval of Purchaser, provided that such approval shall not be unreasonably withheld. In an emergency where delay would cause serious risk of loss or damage, Purchaser may take such actions as necessary to mitigate such risk and correct the deficiency with oral notice followed up immediately with written confirmation of the notice to Seller in accordance with Section 14.1.3.  Such emergency actions shall be to the account of Seller.

14.3.2   Continued Warranty on Corrections or Repairs Performed During the Primary Warranty Periodtc \l3 "14.2.1   Continued Warranty on Corrections or Repairs Performed During the Primary Warranty Period.  With respect to any portion of the Equipment corrected, repaired, modified or replaced as a result of a defect manifesting during the Primary Warranty Period, Seller shall warrant such portion of the Equipment for the remainder of the Primary Warranty Period. 

14.3.3 Obligation to Improve Performance.  If the Performance Test should indicate that a Unit has met the Performance Standards with the exception of Power Output/kW, then for a period of 30 days following the Performance Test Seller shall have the obligation to use reasonable efforts to improve performance so that the Power Output/kW Performance Standard is met. Such efforts shall be at Seller’s sole cost and risk. Seller shall provide Purchaser [ ] days notice prior to retest, which shall be scheduled by Purchaser within [ ]days following such notice. 

14.3.4 Reduced Purchase Amount for Failing to Meet Guaranteed Electrical Output.  Should the Performance Test of a Unit demonstrate that the Unit has met the Performance Standards except for the Power Output/kW Performance Standard, the Purchase Amount related to that Unit shall be reduced by the percent by which the Unit fails to meet the Power Output/kW Performance Standard. Seller shall within 30 days refund any prior payment received for the Unit in excess of the reduced Purchase Amount. 
14.3.5 Remedy for Failures to Meet Performance Standards. TC "10.5.3   Remedy for Failures to Meet Minimum Electrical Losses Guarantee" \f C \l "3"   The failure to achieve the Performance Standards by the Acceptance Deadline [to be defined] shall constitute a default under this Agreement, and Purchaser shall have the remedies specified in Article [].

14.4  Stack Module Warrantytc \l2 "14.2   Extended Warranty Period. In addition to the other warranties contained herein, Seller warrants that for a period of thirty-six (36) months following Acceptance or forty-eight (48) months following delivery, whichever comes first, the combined measured Electrical Output and [efficiency –defn] of the Stack Modules shall equal __ of the Output and Efficiency measured at the best Performance Test of the Unit performed prior to Acceptance. Should the Stack Modules fail to perform in accordance with the foregoing, Seller shall replace the non-performing Stack Module (including ordinary removal of the old Stack Module and ordinary Installation of the new one).  The cost of the replacement shall be prorated based on the percentage of the Stack Module Warranty period completed at the time of such failure (for example, if a failure occurs two years after Acceptance, Purchaser shall pay 2/3 of the replacement cost).  Purchaser shall conduct a new Performance Test on the replacement Stack Module, and the replacement Stack Module shall be warranted for an additional thirty-six (36) months following successful completion of the Performance Tests in accordance with the terms of this section.

14.5   Intentionally Deleted
14.6   Vendor Warrantytc \l2 "14.4   Vendor Warranty.  Seller shall be responsible for enforcing the warranties of all Vendors through the Primary Warranty Period.  In the event of Seller insolvency or Purchaser's termination of Seller for default, Vendor warranties shall automatically be assigned to Purchaser.  Any Vendor warranties that are still in existence at the end of the Primary Warranty Period shall automatically be assigned on such date to Purchaser.  Thereafter, Seller shall provide reasonable assistance to Purchaser in connection with the enforcement by Purchaser of any Vendor warranty. 

14.7   Limited Warrantytc \l2 "14.5   Limited Warranty.  THE WARRANTIES CONTAINED AND REMEDIES FOR BREACH OF WARRANTY CONTAINED IN THIS AGREEMENT ARE THE EXCLUSIVE WARRANTIES AND REMEDIES BY SELLER APPLICABLE TO THE EQUIPMENT AND THE ASSOCIATED SERVICES AND ARE EXPRESSLY IN LIEU OF ANY OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF SATISFACTORY QUALITY (MERCHANTABILITY) OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY OTHER WARRANTY EXPRESSED OR IMPLIED AGAINST VICES OR DEFECTS, LATENT OR OTHERWISE.  SELLER NEITHER ASSUMES NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR IT ANY OTHER WARRANTY OBLIGATION IN CONNECTION WITH THE EQUIPMENT OR ANY PART THEREOF. 

14.8   Defective Equipmenttc \l2 "14.6   Defective Equipment.  Notwithstanding the foregoing, Seller shall have no obligation hereunder if the Equipment becomes defective in whole or in part as a result of repairs not made by Seller (unless Seller have defaulted in making such repairs), or as a result of the Equipment not having been operated and maintained in accordance with Seller’s written operating limitations and maintenance instructions, or accepted industrial practice.

14.9   Termination of Warrantytc \l2 "14.7   Termination of Warranty.  In the event that Purchaser or a third party undertakes unauthorized alterations or repairs to the equipment (other than normal maintenance as set out in Seller’s instruction manuals, approved emergency repairs, and replacing defective parts with Seller approved spares) without Seller’s written consent, any warranty applicable to the Equipment adversely affected by such alterations or repairs shall be terminated.  If a defect covered by the warranty is discovered by Purchaser and Purchaser does not:

(i)
immediately take reasonable action to mitigate the damage consequent to the occurrence of the defect; and

(ii)
allow Seller to correct the defect,

Seller shall not be responsible for repair of that part of the damage attributed to Purchaser's failure to take such action.

14.10   Intentionally Deleted. 
