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ENGINEERING, PROCUREMENT & CONSTRUCTION CONTRACT

THIS ENGINEERING, PROCUREMENT & CONSTRUCTION CONTRACT (this “Agreement”), dated as of ____ (the “Effective Date”), between [                                        ], a company organized and existing under the laws of [Host Country] (“Owner”), and [Enron Engineering & Construction Company Affiliate], a corporation organized under the laws of __________________ (“Contractor”).

PRELIMINARY STATEMENTS

A.
Owner desires to develop a power generation facility to be located at [________].

B.
Contractor has significant expertise in the design, engineering, procurement, construction, start-up, commissioning and testing of power generation facilities.

C.
Contractor, itself or through subcontractors, desires to provide design, engineering, procurement and construction services to build, start-up, test and commission the Facility (defined below) at the Site (defined below) all on a stipulated, fixed‑price basis.

D.
Contractor is willing to guarantee the timely completion of the Work (defined below) and performance of the Facility, as more fully set forth herein.

NOW THEREFORE, Owner and Contractor agree as follows:

ARTICLE 1 
DEFINITIONS AND CONSTRUCTION

1.1. Definitions.

Terms appearing herein with their first letter capitalized and without other definition shall have the meanings specified in this Section 1.1, unless the context requires otherwise.

“AAA Rules” shall have the meaning set forth in Section 19.2.

“Adjusted Heat Rate” means the thermal efficiency of the Facility expressed as a ratio of Fuel consumed to a unit of electric power output, as measured during a Heat Rate Test and adjusted from test conditions to Base Conditions by the methods described in Exhibit E-3.

“Adjusted Electrical Output” means the electric output of the Facility net of all auxiliary loads as measured during a Electrical Output Test and adjusted from test conditions to Base Conditions by the methods described in Exhibit E-3.

“Affiliate” means, with respect to any Person, any other Person that (a) owns or controls, directly or indirectly, the first Person, (b) is owned or controlled by the first Person, or (c) is under common ownership or control with the first Person, where “own” means ownership of fifty percent (50%) or more of the equity interests or rights to distributions on account of equity of the Person and “control” means the power to direct the management or policies of the Person, whether through the ownership of voting securities, by contract, or otherwise.

“Aggregate Limit” shall have the meaning set forth in Section 14.1(a).

“Agreement” means this engineering, procurement and construction contract, as amended, modified or supplemented from time to time in accordance with its terms.

“Applicant” shall have the meaning set forth in Section 19.1.

“Availability Guarantee” means the percentage set forth in Section 13.2.1(c).

“Availability Test” means a test of the availability of the Facility conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant thereto to demonstrate the availability of the Facility.

“Base Conditions” shall have the meaning set forth in Exhibit E-2.

“Business Day” means any day other than a Saturday, a Sunday, or a day on which banks in [Host Country] or Houston, Texas are authorized or required by law to be closed.

“Change” means any change in the Scope of Work, the Specifications, the Contract Price, Project Schedule, Performance Guarantees, Warranties, Guaranteed Completion Date, End Date and any other addition, alteration, deletion or modification of the Work required pursuant to this Agreement.
“Change In Law” means the occurrence of any of the following events after the Effective Date:  (a) repeal, amendment, modification, supplementation or replacement of any existing Governmental Authorization or Law affecting the Facility, Contractor or any Affiliate or Subcontractor of Contractor in relation to the Facility, (b) promulgation or enactment of any new Governmental Authorization or Law affecting the Facility, Contractor, any Affiliate of Contractor or Subcontractor in relation to the Facility, (c) cancellation or non-renewal or a change in the conditions applicable to any Governmental Authorization, (d) commencement of any Law affecting the Facility, Contractor, any Affiliate or Subcontractor in relation to the Facility or imposition of a requirement for a Governmental Authorization that has not yet entered into effect or is not required at the Effective Date, (e) change in the manner in which a Law or Governmental Authorization is enforced, applied or interpreted with respect to the Facility, Contractor, any Affiliate or Subcontractor in relation to the Facility, or in the enforcement, application or interpretation thereof, (f) after the date of grant of any of the Governmental Authorizations a change in the terms and conditions attaching to any such Governmental Authorization or the attachment of any new terms or conditions to such Governmental Authorization or any renewal thereof, or (g) any of the Governmental Authorizations not being granted on a timely basis on application therefor having been duly made; but excluding any such event to the extent that its effect is the imposition of or a change in any Taxes.  

“Change In Law Costs” means the additional costs, if any, that are reasonably incurred by Contractor by reason of compliance with any Change in Law or any Change in Taxes.

“Change In Taxes” means the occurrence of any of the following after the Effective Date relating to Contractor Applicable Taxes other than non-[Host Country] corporate income taxes:  (a) the enactment of any new Law, (b) the modification or repeal of any Law, (c) the commencement of any Law that has not yet entered into effect; (d) a change in the enforcement, interpretation or application of any Law, or (e) a change in rate or amount.

“Change Order” means an instrument effecting a Change that is (a) agreed between and executed by Owner and Contractor pursuant to Article 6 or (b) issued pursuant to the resolution of a dispute in accordance with Article 19, in each case setting forth the details of any Change or Changes effected by such instrument.

“Change Order Request” means a notice from the Owner to the Contractor issued pursuant to Section 6.2.1 or a notice from the Contractor to the Owner issued pursuant to Section 6.3.1, in each case setting forth the details of the Change or Changes requested.

“Confidential Information” shall have the meaning set forth in Section 20.3.

“Contract Price” means [$XXXXXXX] United States Dollars [including the allowances set forth in Exhibit C-4].

“Contractor” shall have the meaning specified for such term in the Preamble to this Agreement.

“Contractor Applicable Taxes” shall have the meaning set forth in Section 3.12.1.

“Contractor Indemnitees” means Contractor, Subcontractors and each of their respective Affiliates, successors, assigns, officers, directors, employees and agents.

“Contractor Lien” shall have the meaning set forth in Section 3.16.1.

“Contractor Insurance” shall have the meaning set forth in Section 9.___.

“Contractor’s Equipment” means all appliances or things of whatever nature required by Contractor and its Subcontractors for the performance of the Work at the Site, excluding the Equipment.

“Day” or “day” means a calendar day and shall include Saturdays, Sundays and holidays.

“Default Rate” means the lower of (a) the maximum  per annum  interest rate allowed by law or, (b) a per annum rate equal to the floating interest rate of (i) the three (3) months London Interbank Offered Rate (LIBOR), as published by the Financial Times, for USD to be fixed at a rate valid and established on the first day of each month plus (ii) two percent (2%), calculated on the basis of a 360-day year and the actual number of days elapsed.

“Delay Limit” shall have the meaning set forth in Section 14.1(d).

“Delay Liquidated Damages” means any liquidated damages payable pursuant to Section 13.1.3.

“Early Completion Bonus” means any bonus payable to Contractor pursuant to Section 13.1.4.
“Effective Date” shall have the meaning specified for such term in the Preamble to this Agreement.

“Electrical Output Guarantee” shall have the meaning set forth in Section 13.2.1(b)(i).

“Electrical Output Test” means a test conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant thereto to demonstrate the electric output of the Facility.

“Emissions Guarantee” shall have the meaning set forth in Section 13.2.1(a)(iv).

“Emissions Test” means a test conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant thereto to determine the emissions of the Facility into the air.

“End Date” means the date [180] days after the Guaranteed Completion Date.

“Equipment” means all machinery, equipment, computer hardware and software, apparatus, materials, and things of all kinds to be provided by Contractor to Owner under this Agreement and to be incorporated into the Facility or to form a part of the Work to be delivered to Owner.

“Expert Reference Notice” shall have the meaning set forth in Section 19.1.

“Facility” means the power generation plant and related facilities described in Exhibit B.

“Final Completion” shall have the meaning set forth in Section 11.3.

“Final Completion Certificate” shall have the meaning set forth in Section 11.4.

“Financial Close” means the execution of all loan agreements, security agreements, promissory notes, equity commitments, guarantees and other financing agreements by the Lenders and the Owner in connection with the provision of financing for the Facility and the Work in an amount not less than the Contract Price plus a reasonable contingency, the satisfaction or waiver of all conditions precedent to the general availability of funds to Owner for the construction of the Facility under such financing agreements, and the occurrence of the initial disbursement of funds thereunder by the Lenders.

“Force Majeure” shall have the meaning set forth in Section 17.1.

“Fuel” means natural gas conforming to the fuel gas specifications set forth in Exhibit E-2.

“Good Industry Practice” or “GIP” means the exercise of that degree of skill, diligence and prudence that would reasonably and ordinarily be expected from a skilled and experienced construction contractor or equipment manufacturer applying the standards generally adopted by construction contractors and equipment manufacturers in North America for the construction of power generation facilities of a type and scale similar to the Facility or the manufacture of equipment therefor, unless the result of such exercise would violate any applicable [Host Country] Law.

“Governmental Authority” means all authorities of any nation, province, state, city, municipality, local government and any subdivision thereof, whether of an executive, legislative, judicial, administrative, military or police nature and any other Person under the direct or indirect control of any of the foregoing, including any ministry, court, tribunal, department, instrumentality, agency, board or commission and officials of such authorities.

“Governmental Authorizations” means all permits, consents, decisions, licenses, clearances, approvals, no-action or no-objection certificates, certificates, confirmations or exemptions from, and all applications, notices and other filings with any Governmental Authority that are necessary for the design, engineering, procurement, construction, start-up, commissioning, testing, financing, ownership and operation of the Facility, including the performance of the Work.

“Guaranteed Completion Date” means [______ days] following the NTP, as such Guaranteed Completion Date may be extended in accordance with this Agreement.

“Hazardous Substances” means any substance or material regulated or governed by any Governmental Authority, or any substance, emission or material now or hereafter deemed by any Governmental Authority having jurisdiction to be a “regulated substance”, “hazardous substance”, “toxic substance”, “pesticide”, “hazardous waste”, or any similar classification, including by reason of deleterious properties, ignitability, corrosivity, reactivity, carcinogenicity or reproductive toxicity.

“Heat Rate Guarantee” shall have the meaning set forth in Section 13.2.1(b)(ii).

“Heat Rate Liquidated Damages” means any liquidated damages payable pursuant to Sections 13.2.3(a), 13.3.4(a) and 13.4.1(a) due to Contractor’s failure to cause the Facility to meet the Heat Rate Guarantee.

“Heat Rate Test” means a test conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant thereto to demonstrate the heat rate of the Facility.

“Indemnitee” shall have the meaning set forth in Section 18.5.

“Indemnitor” shall have the meaning set forth in Section 18.5.

“Independent Expert” shall have the meaning set forth in Section 19.1.

“Interim Performance Liquidated Damages” shall mean any Performance Liquidated Damages payable pursuant to Section 13.2.3.

“Job Books” shall have the meaning set forth in Section 10.1.

“kW” means kilowatts.

“kWh” means kilowatt-hours.

“Law” means any constitution, charter, act, statute, law, ordinance, code, rule, regulation, order, treaty, decree, announcement or published practice or any interpretation thereof, or other legislative or administrative action of any Governmental Authority, or specified standards or objective criteria contained in any applicable Governmental Authorization, or a final decree, judgment or order of a court, or any engineering, construction, safety or electrical generation code applicable to the Work, the Facility or any part of either of them.

“Lender” means lenders, institutions, noteholders or bondholders providing or guaranteeing, financing or refinancing to Owner for the construction of the Facility, and any agent or trustee therefor.

“Liquidated Damages Limit” shall have the meaning set forth in Section 14.1(e).

“Major Subcontract” means any Subcontract for a portion of the Work designated as Major Subcontract Scope of Work on Exhibit K.

“Major Subcontractor” means any Subcontractor with whom Contractor enters into a Major Subcontract.

“Mechanical Completion”  means the physical completion, except for Punchlist Items, of the Facility and each unit, system or component thereof, including (a) setting of Equipment on foundations, (b) connecting of the Equipment to all other applicable Equipment with piping, wiring, controls, and safety systems, (c)  ensuring that the Equipment and related operating systems have been individually cleaned, leak-checked, lubricated and point-to-point checked to verify that such Equipment and such related operating systems have been correctly installed so as to respond to simulated test signals equivalent to actual signals received during operation, (d) the performance of the following pre-commissioning activities with respect to the applicable unit, system or component: stroking of all control valves, phase rotation of electrical equipment, and continuity of other electrical circuits (including loop checks) and response of controls and control equipment, and (e)  ensuring that such Equipment and related operating systems are ready for initial operation, adjustment and testing, in all such cases as may be necessary to permit the Facility to be started up, operated, adjusted and tested without damage to the Facility or any other property and without injury to any person.

“Milestone” means that portion of the Work for which a portion of the Contract Price has been allocated as a payment due from Owner, all as more fully set forth in the Payment Schedule.

“Minimum Performance Guarantees” means the Minimum Performance Output Guarantee, the Minimum Performance Heat Rate Guarantee, the Sound Level Guarantee, the Emissions Guarantee, and the Reliability Guarantee.

“Minimum Performance Heat Rate Guarantee” shall have the meaning set forth in Section 13.2.1(a)(ii).

“Minimum Performance Output Guarantee” shall have the meaning set forth in Section 13.2.1(a)(i).

“Month” or “month” means a calendar month (in accordance with the Gregorian calendar).

“MW”  means megawatts.

“Net Heat Rate” shall have the meaning set forth in Exhibit E-3.

“NTP” shall have the meaning set forth in Section 5.1.3.

“Operator” means either the Person under contract to Owner for the operation and maintenance of the Facility, if any, or Owner.

“Out of Scope Construction” shall have the meaning set forth in Section 3.15.

“Output Limit” shall have the meaning set forth in Section 14.1(b).

“Output Liquidated Damages” means any liquidated damages payable pursuant to Sections 13.2.3(b), 13.3.4(b) and 13.4.1(b) due to Contractor’s failure to cause the Facility to meet the Electrical Output Guarantee.

“Owner” shall have the meaning set forth in the Preamble to this Agreement.

“Owner Delay” means any delay by Owner in performing or breach by Owner of its obligations set out in Article 4 and elsewhere in this Agreement, regardless of any reason for such delay or breach other than a suspension of such obligation in accordance with Article 17 (Force Majeure).

“Owner Indemnitees” means Owner, Lender and each of their respective Affiliates, successors, assigns, officers, directors, employees and agents.

“Owner’s Representative” shall have the meaning set forth in Section 4.9.

“Party” means Owner or Contractor.

“Parties” means Owner and Contractor.

“Payment Schedule” means the milestone payment schedule as set forth in Exhibit C-1.

“Performance Guarantees” means the Electrical Output Guarantee and Heat Rate Guarantee.

“Performance Liquidated Damages” means the Heat Rate Liquidated Damages and Output Liquidated Damages, collectively or independently, depending upon the context of use.

“Performance Test” means the Reliability Test, Heat Rate Test, Electrical Output Test, Sound Level Test, or Emissions Test, collectively or independently, depending upon the context of use.

“Person” means any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association.

“Port of Import” means [________].

“PPA” means the [power offtake agreement between Owner and Utility, dated as of _____________, _______].
“Preliminary NTP” shall have the meaning set forth in Section 5.1.1.

“Preliminary Scope of Work” shall have the meaning set forth in Section 5.1.1.

“Project Agreements” shall mean those agreements set forth on Exhibit F.

“Project Schedule” shall have the meaning set forth in Section 5.1.5.

“Project Schedule Summary” means the summary schedule set forth in Exhibit A.

“Punchlist” shall have the meaning set forth in Section 11.5.1.

“Punchlist Item” means any uncompleted part of the Facility that (considered individually or in the aggregate of all Punchlist Items) does not and will not adversely affect the performance of the Facility or the ability of Owner to operate the Facility in the ordinary course of business in accordance with GIP.

“Punchlist Withholding” shall have the meaning set forth in Section 11.5.2.

“Related Persons” shall have the meaning set forth in Section 14.6.

“Reliability Guarantee” shall have the meaning set forth in Section 13.2.1(a)(v).

“Reliability Test” means a test conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant to the thereto to demonstrate the reliability of the Facility.

“Replacement Contractor” shall have the meaning set forth in Section 16.1.3(d).

“Representatives” shall have the meaning set forth in Section 20.1.

“Respondent” shall have the meaning set forth in Section 19.1.

“Retainage” shall have the meaning set forth in Section 7.2.4.

“Retention Bond” shall have the meaning set forth in Section 21.1.

“Scheduled NTP Date” means _____ days following the Scheduled Preliminary Start Date, as such Scheduled NTP Date may be amended in accordance with this Agreement.

“Scheduled Preliminary Start Date” shall have the meaning set forth in Section 5.1.1.

“Scope of Work” means the description of Work to be performed by Contractor as set forth in Section 3.1, Section 3.2 and Exhibit B-2.

“Site” means the real property described in Exhibit H.

“Site Variations” shall have the meaning set forth in Section 3.17.3.

“Sound Level” means the average of the sound power levels of the Facility determined in accordance with the Sound Level Test.

“Sound Level Guarantee” shall have the meaning set forth in Section 13.2.1(a)(iii).

“Sound Level Test” means the tests, conducted in accordance with the guidelines set forth in Exhibit E-3 and the procedures developed pursuant thereto to determine the Sound Level of the Facility.

“Specifications” means the specifications set forth in Exhibit B.

“Subcontract” means an agreement between Contractor and a Subcontractor or a Subcontractor and any other Subcontractor for the performance of any portion of the Work.

“Subcontractor” means any subcontractor, vendor or supplier of equipment, materials or services to Contractor or any subcontractor or any Person engaged or employed by any such subcontractor, vendor or supplier in connection with the performance of any portion of the Work.

“Subcontractor Lien” shall have the meaning set forth in Section 3.16.2.

“Substantial Completion” shall have the meaning set forth in Section 11.2.

“Substantial Completion Certificate” shall have the meaning set forth in Section 11.4.

“Taxes” means any taxes, duties, imposts, fees, levies and similar charges imposed by Governmental Authorities, including income taxes, branch profits taxes or remittances, gross receipts taxes, withholding taxes, sales taxes, excise taxes, value added taxes, import duties or taxes, export duties or taxes, municipal taxes, consumption taxes, stamp taxes, superintendency or equivalent registration taxes, license fees, taxes on the movement of goods, assets taxes, wealth taxes, capital taxes, taxes resulting from inflation accounting, profession taxes, works contract taxes and ad valorem taxes.

“Technical Limits” means the limits and restrictions applicable to the operation and maintenance of the Equipment and the Facility, [as set forth in the Specifications and the Job Books].

“Utility” means [name of power purchaser].

“USD, U.S. Dollars or $” means lawful currency of the United States of America.

“Warranty Period” shall have the meaning set forth in Section 12.2.

“Work” means all Equipment and other structures, instruments, facilities and materials included or to be included in the Facility or delivered or to be delivered to Owner by Contractor pursuant to this Agreement and all obligations, duties and responsibilities assigned to or undertaken by Contractor pursuant to this Agreement.

“World Bank Standards” means the environmental guidelines and occupational health and safety standards set forth in the World Bank “Pollution Prevention and Abatement Handbook – Part III Thermal Power-Guidelines for New Plants” dated [1988 and draft dated September 1, 1997] and the World Bank “Health and Safety Guidelines-General” dated [September 1988 and draft dated September 1995], each with the exceptions noted on Exhibit [B-2].

1.2. Rules of Construction.

In this Agreement:

(a)
the singular includes the plural and vice versa;

(b)
the conjunctive includes the disjunctive and vice versa;

(c)
the masculine gender includes the female gender and vice versa;

(d)
the word “including” means including without limitation; 

(e)
references to Articles, Sections and Exhibits are, unless the context otherwise requires, references to Articles of, Sections of and Exhibits to this Agreement;

(f)
Article, Section and Exhibit headings are for ease of reference only; and

(g)
Any reference to a statute shall be construed as a reference to such statute as the same may have been, or may from time to time be, amended or re-enacted.

ARTICLE 2 
RELATIONSHIP OF OWNER, CONTRACTOR, SUBCONTRACTORS AND OTHERS

2.1. Status of Contractor.

In performing the Work hereunder, Contractor shall at all times be an independent contractor and shall have sole responsibility for and control over the details and means and methods of performing the Work, subject to the other provisions of this Agreement.

2.2. Subcontractors.

Owner acknowledges and agrees that Contractor may have portions of the Work accomplished by Subcontractors.  Contractor shall cause all Subcontractors to perform their work in conformity with all of the provisions of this Agreement.  No contractual relationship shall exist between Owner and any Subcontractor with respect to the Work to be performed pursuant to this Agreement, and no Subcontractor is intended to be or shall be deemed a third-party beneficiary of this Agreement.  No Subcontractor, agent, or employee of Contractor shall be deemed to be the agent, subcontractor, representative or employee of Owner. Contractor agrees that it shall be as fully responsible to Owner for the acts and omissions of Subcontractors as it is for its own acts or omissions under this Agreement.  Unless Owner expressly agrees in writing, Owner shall not be obligated to pay or see to the payment of any Subcontractor.  Entry into any Subcontract shall not relieve Contractor of any of its obligations to perform the Work in accordance with this Agreement.

2.3. Subcontract Provisions.

Contractor shall ensure that all of its Subcontracts between Contractor and any its Subcontractors are in writing.  Each Major Subcontract shall provide that all rights, including all warranties, and obligations of Subcontractor under such Subcontract are assignable to Owner or to Lender, its successors and assigns upon Owner’s written request, without further consent of Subcontractor (other than Owner reasonably demonstrating the financial capability of the assignee), following any termination of this Agreement, provided that the assignee assumes all of Contractor’s obligations under such Major Subcontract.

2.4. Major Subcontracts.

Exhibit K (a) sets forth a summary description of each portion of the Work to be performed under a Major Subcontract and (b) contains a list of potential Major Subcontractors that Contractor and Owner have agreed are approved for the Major Subcontracts.  If Contractor wishes to consider a Person not listed in Exhibit K for a Major Subcontract, then Contractor shall notify Owner of the proposed Major Subcontractor at the earliest practical point in the selection process and furnish to Owner all information with respect to Contractor’s selection criteria that is reasonably requested by Owner within ten (10) Business Days of Contractor’s initial request.  Owner must respond to Contractor’s request for its consent within ten (10) Business Days after receipt of the request and the information described above in this Section 2.4; and Owner’s consent shall not be unreasonably refused.  If Owner fails to timely respond to Contractor’s request within such ten (10) Business Day period then, Contractor shall have the right to execute such Major Subcontract with the proposed Major Subcontractor.  If Owner has refused to consent to the proposed Subcontractor within such period, then Contractor shall not enter into a Major Subcontract with such proposed Major Subcontractor.

ARTICLE 3 
CONTRACTOR’S RESPONSIBILITIES

3.1. Scope of Work.

3.1.1. General Description of Work.  Contractor shall design, engineer, procure and construct a complete Facility that complies with the requirements set forth in this Agreement, including the requirements of Mechanical Completion, Substantial Completion and Final Completion.  When this Agreement describes the Scope of Work in general terms, but not in complete detail, it is understood and agreed that the Scope of Work includes any incidental work that reasonably can be inferred as required and necessary to procure and supply the Equipment and complete the Facility in accordance with this Agreement and GIP.  In the event of any conflict or inconsistency between the requirements of this Agreement and GIP, the requirements of this Agreement shall prevail.

3.1.2. Specific Responsibilities.  Without duplication of or limiting the generality of Section 3.1.1 or any other provision of this Agreement, and except as set forth in Article 4 and Exhibit L, Contractor shall in accordance with the provisions of this Agreement:

(a)
engineer and design the entire Facility in accordance with the Specifications and the Scope of Work; 

(b)
perform any required improvements to the Site necessary for the completion of the Facility in accordance with this Agreement;

(c)
procure and supply all Equipment, expedite and transport the Equipment to the Site and ensure the proper handling and storage of same;

(d)
provide management, Contractor’s Equipment, construction utilities and consumables, including lubricants, chemicals, construction consumables and construction equipment fuel necessary for the construction of the Facility in accordance with this Agreement except for those items to be furnished by Owner as set forth in Section 4.2 and Exhibit L;

(e)
manage, supervise and control the commissioning and performance testing of the Facility using operating personnel provided by Owner;

(f)
Subject to the provisions of Section 4.5 and Exhibit L, clear all Equipment through customs and take any other actions necessary to import any Equipment;

(g)
conduct the training described in Exhibit M;

(h)
prepare detailed Performance Test and Availability Test procedures in accordance with Exhibit E-3; and

(i)
prepare start-up and commissioning procedures.

3.2. Spare Parts.

3.2.1. Consumable Spare Parts.  Contractor shall provide, within the Contract Price, all spare parts and special tools necessary for the construction, start-up, commissioning and testing of the Facility prior to Substantial Completion.

3.2.2. Special Tools and Operating Spare Parts.  Contractor shall support and assist in the procurement of spare parts and any special tools required for operation and maintenance of the Facility following Substantial Completion. Upon delivery of any such spare parts and special tools to the Site, Contractor shall make storage on the Site available to Owner.  Contractor shall assist and support Owner with the negotiation of long term agreements for the procurement of maintenance, spare parts and special tools concurrently with placing the related Equipment orders by Contractor.  Except as specifically provided in Section 3.2.1, no spare parts or any special tools required for operation and maintenance of the Facility are included in the Contract Price.

3.2.3. Equipment Failure before Final Completion.  Should any Equipment fail prior to Final Completion, spare parts may be withdrawn from Owner’s stock of operations and maintenance stores and the Equipment that failed returned to operating condition.  Contractor shall at its cost promptly replace all such withdrawn spare parts with new spare parts of equivalent value and functionality.

3.3. Compliance with Drawings and Review of Drawings and Documents.

3.3.1. Submission by Contractor.  Contractor shall submit to Owner, throughout the duration of this Agreement, current complete copies of the Facility drawing and document lists for those documents listed in Exhibit O, and Contractor shall provide or cause to be provided to Owner, within thirty (30) days following the NTP, a submittal schedule setting out the anticipated dates of issue of all such drawings.  Contractor shall transmit to Owner in a timely fashion the drawings and documents listed in Exhibit O.

3.3.2. Review by Owner.  Owner shall notify Contractor of any comments or queries within fifteen (15) days of receipt of any drawing or document listed in Exhibit O.  If Owner fails to respond within the fifteen (15) day period, then such drawing or document shall be deemed to have been reviewed and approved by Owner without comment thereto. Contractor shall, within ten (10) days following receipt of any comments or queries on any such drawing or document, reasonably endeavor to implement and accommodate within any such drawing or document submitted for Owner’s review and within the method, manner or sequence of carrying out the Work, Owner’s comments relating to such drawing or document (including comments on matters of safety and ease of operation and maintenance of the Facility) unless such comments are inconsistent with the requirements of this Agreement, and resubmit such drawing or document to Owner.  Owner shall notify Contractor of any comments it may have with respect to such a resubmitted drawing or document within seven (7) days of its receipt.  Owner shall not be entitled to comment on any drawing or document not listed in Exhibit O that is submitted to Owner for informational purposes unless and to the extent that such drawing or document fails to comply with the requirements of this Agreement.

3.3.3. Owner’s Right to Examine.  Owner and its authorized representatives shall also have the right, at any time on reasonable notice, at the premises of Contractor or Subcontractor, to examine drawings or documents that have been or are being prepared by Contractor or any Subcontractor for the purposes of this Agreement, except for drawings or documents containing proprietary know-how that is confidential to its owner.

3.3.4. Compliance With Drawings.  Contractor shall perform the Work and ensure that all Equipment is procured and supplied substantially in accordance with the drawings and documents that are listed in Exhibit O and have been submitted to Owner.

3.3.5. Corrections.
Upon receipt of notice from Owner or otherwise upon becoming aware of the need therefor, Contractor shall make corrections to the drawings, documents and Specifications to the extent necessary for the Work to be in substantial compliance with the requirements of this Agreement; and the cost of such corrections, if any, shall be borne by the Contractor.

3.4.  Contractor’s Personnel and Labor Relations.

3.4.1. Site Staff.  Contractor shall ensure sufficient suitably qualified and experienced personnel are at all times present at the Site to supervise and perform the Work at the Site and to direct the operating and maintenance personnel in the start-up, commissioning and testing of the Facility.

3.4.2. Key Personnel.  Contractor shall appoint suitably qualified and experienced personnel acceptable to Owner to fill the posts listed in Exhibit P.  Contractor shall maintain such posts in connection with the Work as long as reasonably necessary to fulfil Contractor’s obligations under this Agreement and shall not remove or replace personnel holding such posts before Substantial Completion without the prior written approval of Owner, which approval shall not be unreasonably withheld or delayed.  Contractor shall submit the resumes of the persons nominated to fill the positions listed on Exhibit P to Owner for review, comment or rejection before their appointment.  The person holding the post designated on Exhibit P as “Project Manager” shall have full authority to act on behalf of Contractor for all purposes in connection with the performance and administration of this Agreement, and such person shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Agreement unless Contractor has given written notice to Owner of such express authority.  Contractor shall notify Owner of the normal workplace(s) of the person who holds the post designated as Project Manager, and such person shall receive all instructions related to Site activities given by or on behalf of Owner.  Whenever the Project Manager is absent from the Site, Contractor shall nominate a suitable person to act as his or her deputy.

3.4.3. Objection to Representative.  Owner shall be entitled by notice to Contractor to object to any representative or person employed by Contractor or any Subcontractor in the execution of the Work who, in the reasonable opinion of Owner, is incompetent, negligent or engaged in misconduct.  If the behavior of such person is not corrected to Owners’ reasonable satisfaction within 30 days of such notice, then on second notice from Owner, Contractor shall promptly remove or ensure the removal of such person from the Work and appoint a suitable replacement.

3.4.4. Labor Relations.  Contractor shall use all reasonable efforts in the employment of labor and Subcontractors (whether directly or indirectly employed) so as not to cause any conflict or interference with relations between the various trades or any delay in the performance of Contractor’s obligations.  Contractor shall be responsible for all labor relations matters of its employees and those of its Subcontractors relating to the Work and shall at all times use and cause its Subcontractors to use reasonable efforts to maintain harmony among their workforces.  Contractor at all times shall use and cause its Subcontractors to use reasonable efforts and judgment as an experienced contractor to adopt and implement policies and practices designed to avoid work stoppages, slowdowns, disputes and strikes.  [Contractor reserves the right to hire non-prevailing wage labor to the extent permitted under applicable Laws.]

3.5. Governmental Authorization and Contractor Assistance.

Contractor shall obtain in a timely manner the Governmental Authorizations listed in Exhibit J for which Contractor is designated as responsible for submission and acquisition, and any other local construction Governmental Authorizations relating to construction work on the Site required by applicable local Laws to be issued in Contractor’s name.  Contractor shall give all notices and pay all fees required to be given or paid to any Governmental Authority in relation to any such Governmental Authorizations that are the responsibility of Contractor.  Contractor shall use reasonable efforts (including the provision of documents and information requested by Owner) to assist Owner in its efforts to obtain the Governmental Authorizations that Owner is required to obtain under Section 4.6.  Contractor will use reasonable efforts to support Owner in Owner’s coordination and communications with Utility in accordance with Section 4.8.

3.6. Control of the Work.

Except as otherwise provided with respect to Owner’s actions under Sections 3.8.3 (Owner Actions) and 3.17.1 (Existing Site Conditions), Contractor shall be solely responsible for all construction means, methods, techniques, sequences, procedures in connection with the performance of the Work.

3.7. Cleanup.

Contractor at all times shall keep the Site reasonably free from waste materials or rubbish caused by its activities. As soon as practicable after Substantial Completion, Contractor shall remove Contractor’s Equipment and all of its waste material and rubbish from the Site and, to the extent generated by the Work, from the surrounding areas.

3.8. Safety and Emergencies.

3.8.1. Precautions.  Contractor shall be solely responsible for the safety of its operations and the operations of each Subcontractor.  Contractor shall initiate and maintain reasonable safety precautions and programs designed to promote health and safety and prevent injury to persons or damage to property on, about or adjacent to the Site.  Contractor shall erect and maintain reasonable safeguards for the protection of workers and the public.  Contractor shall exercise reasonable efforts to eliminate or abate all reasonably foreseeable safety hazards created by or otherwise resulting from performance of the Work.

3.8.2. Emergencies.  In the event of any emergency endangering life or property, Contractor shall take such action as may be necessary to deal with such emergency in accordance with GIP to prevent, avoid or mitigate injury, damage or loss and promptly shall notify Owner of any such emergency and the actions taken by Contractor.

3.8.3. Owner Actions.  Whenever Contractor has not complied with its obligations set forth in Section 3.8.1 or 3.8.2, thereby creating an emergency requiring immediate action, then Owner may take reasonable precautions in accordance with GIP to deal with such emergency, but the taking of such action by Owner, or Owner’s failure to do so, shall not limit Contractor’s liability or its obligations under this Agreement.  Contractor shall reimburse Owner for the reasonable costs incurred by Owner in taking such precautions.

3.9. Financing Assistance.

Contractor agrees that it will make available to Owner and Lender (and any independent engineer or other consultants retained by Lender) information relating to the status of the Work, including information relating to the design, procurement, engineering, construction, start-up, commissioning and testing of the Facility, and such other matters as Owner may reasonably request.  Contractor shall furnish such usual and customary consents to assignment, certifications and representations and opinions of counsel, addressed to Owner and Lender, as may be reasonably requested by Owner or Lender.

3.10. Compliance with Applicable Laws.

3.10.1. Compliance and Indemnity.  Subject to the other provisions of this Section 3.10.1, (i) in the performance of this Agreement and all Work hereunder, Contractor shall, and shall cause its Subcontractors to, comply with all Laws applicable to the Work, and (ii) Contractor agrees to indemnify, defend and hold harmless Owner Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses and costs, attributable to any failure of Contractor or any Subcontractor to comply with such applicable Laws in connection with the performance of the Work.  Owner and Contractor have agreed with respect to Contractor’s obligations to comply with applicable Laws that (a) the standards for emissions and sound levels set forth in Exhibit E-1 and Exhibit E-3 will be deemed sufficient for compliance, (b) upon Contractor’s achieving the Sound Level Guarantee and the Emissions Guarantee, the Work shall be deemed to be in compliance with applicable Laws that set standards for such emissions and noise levels, (c) the Contractor shall have no liability to Owner under this Agreement with respect to compliance with any applicable Laws that set standards of such emissions and sound levels more stringent than those set forth in Exhibit E-1 and Exhibit E-3, and (d) should it become necessary for the Work to comply with more stringent standards, the same will be deemed to be a Change in Law for the purposes of this Agreement.

3.10.2. Divergences from Applicable Law  If Contractor becomes aware of any divergence between any Law applicable to the Work and the Specifications, Scope of Work or Contractor’s performance of this Agreement, it shall promptly give Owner written notice specifying the divergence and any corrections deemed appropriate for remedying such divergence.

3.10.3. Changes in Law.  If and to the extent that any Change in Law gives rise to a requirement to modify the Scope of Work, Specifications, Project Schedule, Work or Facility, or if Contractor otherwise incurs any Change in Law Costs, Contractor shall be entitled to a Change Order pursuant to Article 6 under which Contractor shall make any such modifications and be paid by Owner for any Change in Law Costs. In addition to providing for reimbursement of Change in Law Costs incurred, Contractor shall be entitled to a Change Order pursuant to Article 6 that provides for appropriate Changes in respect of any Change in Law.

3.11. Books and Records.

Contractor shall keep and shall cause its Subcontractors to keep such books, records and accounts as may be necessary for compliance with Contractor’s obligations under this Agreement until the expiration of the Warranty Period.

3.12. Taxes and Fees.

3.12.1. Contractor shall be responsible within the Contract Price for the following Taxes (“Contractor Applicable Taxes”):  (a) corporate income taxes imposed on it by [Host Country], (b) [Host Country] taxes on Contractor’s employees and personnel, (c) non-[Host Country] taxes arising out of the performance of the Work and (d) Taxes on Contractor’s Equipment.

3.12.2. If Contractor fails to pay when due any Contractor Applicable Taxes and Contractor’s failure to pay such Taxes will result in an economic loss for Owner, then unless Contractor has filed a written protest regarding the application of such Taxes with the relevant Government Authority, Owner, upon [10] days’ notice from Owner to Contractor, may pay such Taxes and shall be entitled to immediately recover from Contractor the amount paid together with all expenses incurred in connection therewith or to set off all such amounts against any sums owed by Owner to Contractor.

3.12.3. Within a reasonable period of time after a request therefor, Contractor shall provide Owner with any information regarding quantities, descriptions and costs of Equipment installed at the Facility that any Governmental Authority may require in connection with Taxes for which Owner is responsible under this Agreement in sufficient detail and in such a format as Owner may reasonably request; subject, however, to Article 20.

3.13. Access and Inspections; Correction of Defects.

3.13.1. Right to Inspect.  Subject to compliance with Contractor’s safety policies and precautions, and at Owner’s cost, Owner and its authorized representatives, including any Lender or a representative of any Lender, shall have the right to (a) maintain a reasonable presence at the Site and (b) upon reasonable advance notice to Contractor, have access at all reasonable times to any place where Work is being performed by Contractor or any Subcontractor to observe the Work, and upon notice from Owner, Contractor shall make arrangements and provide for such access.  All such Persons shall have the right to be present during the designing, engineering, procuring, construction, start-up, commissioning and testing, whether on or off the Site, and shall, by way of example and not limitation, have access to all test procedures, quality control reports and test reports and data, including all adjustment, installation and alignment data for the Equipment.  In order to allow Owner and its authorized representatives to be present, Contractor shall give Owner reasonable advance notice of any system or equipment check-out or testing with respect to which Owner specifically requests advance notice.

3.13.2. Correction of Defects.  Before Substantial Completion, Contractor shall, at its sole cost and expense, promptly correct any part of the Work that is defective or not in accordance with this Agreement, regardless of the stage of its completion or the time or place of discovery of such errors.  In the event that any part of the Work is discovered to be in a defective condition or not conforming to this Agreement after Substantial Completion, correction of such defective condition shall be governed by Article 12 of this Agreement.

3.13.3. Tear-Out.  Before Substantial Completion Owner may request Contractor to tear out previously covered Work.  In the event Owner requests Contractor to tear out Work to permit Owner to inspect previously covered Work and (a) such tear-out is required as a result of Contractor’s failure to notify Owner as required by Section 3.13.1 that the Work to be torn out was ready for Owner inspection and Owner had notified Contractor of its desire to make such inspection or (b) such Work inspected is defective, then Contractor shall bear the cost of such tear-out, repair and replacement.  Except in the case of (a) and (b) in the prior sentence, Contractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Contractor shall be reimbursed for all additional costs reasonably incurred on account of such tear-out, and shall receive appropriate Changes in respect of compliance with any request from Owner to tear out Work.

3.13.4. Disclaimer.  No inspection or review by Owner or its representatives shall constitute an approval, endorsement or confirmation of any drawing, plan, specification, proposed Subcontractor or Work or an acknowledgment by Owner or such other Person that such drawing, plan, specification, proposed Subcontractor or Work satisfies the requirements of this Agreement nor shall any such inspection or review relieve Contractor of any of its obligations to perform the Work and furnish the Equipment so that the Facility, when complete, satisfies all the requirements of this Agreement.

3.14. Security of the Site; Storage and Related Matters.

Contractor shall warehouse or otherwise provide appropriate storage for all Equipment (including, to the extent so specified in Section 3.2.2, spare parts and special tools) at or in the vicinity of the Site.  Contractor shall be responsible for the proper fencing, guarding, lighting and security of all of the Work and Equipment on the Site and for the proper provision of temporary roadways and footways on the Site as far as may be necessary to secure the Work.  All Equipment that is stored at a location other than on the Site shall be segregated from other goods, and Contractor shall be responsible for the security and protection of all Equipment stored or warehoused off the Site.

3.15. Out of Scope Construction; Cooperation.

Contractor acknowledges and accepts that Owner may engage other Persons to perform work or provide services in connection with the Facility that are not part of the Work but may be performed in whole or in part at or adjacent to the Site (the “Out of Scope Construction”). Contractor agrees to cooperate in good faith and use its reasonable efforts to coordinate performance of the Work so as to enable any Person performing the Out of Scope Construction to complete its work in a timely and efficient manner provided that (a) Contractor shall have no other liability or responsibility with respect to any Out of Scope Construction and (b) Contractor shall be entitled to a Change Order in accordance with Article 6 pursuant to which Contractor shall be entitled to appropriate Changes in respect of any additional costs reasonably incurred on account of such cooperation and any delay suffered as a result of interference with Contractor’s execution of the Work in accordance with this Agreement.

3.16. Contractor Liens; Subcontractor Liens.

3.16.1. Subordination of Liens.  Contractor expressly agrees that any claim, lien, charge or encumbrance of Contractor on the Site, the Facility or any part thereof or interest therein (each a “Contractor Lien”) is hereby made second and subordinate to any mortgage, pledge, hypothecation, security interest or other lien or claim for the benefit of the Lender.

3.16.2. Indemnity from Liens.  Upon Owner’s payment of undisputed amounts due to Contractor under this Agreement, Contractor shall indemnify, defend and protect Owner and Owner Indemnitees from and against (a) all Contractor Liens and (b) any claims, liens, charge or encumbrance of any Subcontractor on the Site, the Facility or any part thereof or interest therein (each a “Subcontractor Lien”), with respect to the Work for which Contractor has received payment.  Such indemnity shall survive the termination of this Agreement.

3.16.3. No Waiver of Contractor Rights.   Nothing in this Section 3.16 shall be construed as a limitation on or waiver by Contractor of any of its rights to a Contractor Lien as security for any past due payments owed to it by Owner hereunder, and Contractor shall not have an obligation under Section 3.16.1 or Section 3.16.2 to the extent of any past due payments; provided that Contractor may only exercise such right after providing Owner with thirty (30) days’ prior written notice of its intent to do so and provided further that Owner (or Lender on behalf of Owner) shall not have made such payment or provided a letter of credit or other undertaking reasonably acceptable to Contractor to secure such payment within such thirty (30) day period.

3.17. Hazardous Substances, Archaeological Discoveries and Ground Risk.

3.17.1. Existing.  Upon the discovery of any Hazardous Substances that were existing on the Site at or before the Effective Date of this Agreement, or of any article of value or antiquity or of archaeological or geotechnical interest, Contractor shall (a) promptly cease work in the affected area and direct its workers and Subcontractors not to remove or further disturb the material or item; (b) promptly notify Owner of such discovery; (c) use all reasonable efforts to mitigate the effects of any such discovery on the Site, any property or Person and the performance of the Work; and (d) follow any and all directions of Owner or its representatives with respect to such discoveries.  Contractor shall not under any circumstances be required to remediate any existing Hazardous Substances. Owner shall be responsible for the removal from the Site, or for otherwise making the Site safe in accordance with [Host Country] Laws applicable thereto, any Hazardous Substances existing on the Site as of the Effective Date of this Agreement.  Contractor shall be entitled, in accordance with Article 6, to a Change Order to recover additional costs reasonably incurred and to evidence other appropriate Changes in respect of any delay suffered by reason of any such discovery, Contractor’s compliance with its obligations under this Section 3.17.1 and/or Owner’s directions with respect to such discovery, in each case other than as a result of Contractor’s breach of its obligations under this Section 3.17.1.  Any item of value or archaeological or geotechnical interest shall, as between Owner and Contractor, be deemed the property of Owner.

3.17.2. New. Prior to Substantial Completion, Contractor shall be responsible for the removal from the Site or for otherwise making safe in accordance with applicable Laws any materials brought onto the Site by the Contractor during its construction activities at the Site that are toxic or similarly hazardous to the health or safety of persons or to the environment (excluding any pre-existing toxic or hazardous materials for which the Owner is responsible pursuant to Section 3.17.1). Owner shall notify the Contractor immediately upon the discovery of any such materials and shall provide such assistance as may be reasonably requested by the Contractor to facilitate the measures to be implemented by the Contractor pursuant to this Section 3.17.2.  Contractor shall be liable for and shall indemnify, protect, defend and hold harmless the Owner Indemnitees from and against any and all demands, claims, suits and causes of action and any and all liability, costs, expenses, settlements and judgments incurred in connection therewith (including court costs and attorney’s fees incurred by Owner if and only if Contractor fails to address such claim by its own attorneys, having received notice of the claim) that arise out of such toxic or hazardous materials for which the Contractor is responsible pursuant to this Clause 3.17.2.

3.17.3. Site Conditions.  If during performance of the Work, Contractor encounters conditions at the Site other than those described in Sections 3.17.1 and 3.17.2 that increase Contractor’s cost or time for performance of the Work, which conditions include geological or geotechnical conditions, manmade underground obstructions or endangered animals or plants (the “Site Variations”), Contractor shall be entitled to a Change Order in accordance with the provisions of Article 6; provided, however, that in the case of geotechnical conditions, a Site Variation shall only exist if the conditions vary from those assumptions set out in Exhibit B-2.  If and to the extent that any Site Variation gives rise to the requirement to make a modification to the Facility or to a change in the Work or the schedule, manner or sequence of execution of the Scope of Work as described in the Specifications or if Contractor otherwise incurs any additional costs in respect of any Site Variation, Contractor shall be entitled, in accordance with Article 6, to a Change Order to recover any direct costs reasonably incurred in mitigation of such Site Variations and to evidence other appropriate Change in respect of such Site Variations.

3.18. Traffic and Special Loads.

Contractor shall carry out the Work so as not to interfere unnecessarily or improperly with access to and use of public roads.  Contractor shall liaise with, and ascertain the requirements of, all Governmental Authorities in relation to vehicular access to and use of public roads and shall comply with those requirements.  Contractor shall use all reasonable means to prevent damage to any highway or bridge by any traffic of Contractor or any Subcontractor, and, in particular but without limitation, shall select routes, choose and use vehicles, and restrict and distribute loads so as to avoid damage to public highways and bridges.  Contractor shall be responsible for the routing for delivery of heavy or large loads to the Site.  Contractor shall indemnify Owner for any loss suffered by Owner by reason of any damage to any public highway or bridge to the extent that Owner establishes that such damage was caused by any traffic of Contractor or any Subcontractor during performance of the obligations of Contractor under this Agreement.

3.19. Waterborne Traffic.

Where the nature of the Work is such as to require the use by Contractor of waterborne transport, the provisions of Section 3.18 shall apply mutatis mutandis and be construed as though the terms “road”, “bridge” and “highway” include each lock, dock, terminal, sea wall or other structure related to a waterway and the term “vehicle” includes watercraft and shall have effect accordingly.

3.20. PPA Requirements.

Except as specifically noted in Exhibit B-2, Contractor shall carry out its obligations hereunder so as to ensure that the Facility is constructed in a manner that complies with the technical specifications of the PPA that are set forth on Exhibit Q.

3.21. Notice Obligation.
Contractor shall give timely notice to Owner of any event or circumstance of which Contractor has knowledge that constitutes Owner Delay, Change in Law, or Force Majeure affecting Contractor’s ability to perform its obligations under this Agreement.

ARTICLE 4 
OWNER’S RESPONSIBILITIES

4.1. Owner Assistance to Contractor.

Owner shall perform its covenants under this Agreement, including the specific Owner responsibilities set forth in this Article 4, in a timely manner and so as to cooperate with and assist Contractor in the performance of the Work.

4.2. Owner’s Services.

In addition to its other obligations under this Agreement, Owner shall, within the time frame and to the extent specified in this Section 4.2, perform the obligations and provide the services set forth in Exhibit L.

4.2.1. Start-up, Commissioning, and Testing. Owner shall provide to Contractor the following services, consumables and utilities for purposes of start-up, commissioning and testing.

(a) Owner shall provide to Contractor adequate and continuous start-up and commissioning power from the grid by delivery of the same, or causing the same to be delivered to the portion of the interconnection facility to be provided by Contractor as part of the Work.  Such power will be made available by Owner at all times starting not later than the date requested by Contractor, provided that Contractor has provided Owner with at least _____ days advance notice of the date on which it requires such power.

(b) Owner shall provide to Contractor a transmission line connection to the grid at least five (5) months before the Guaranteed Completion Date.

(c) Owner will arrange for others to accept power generated during start-up and commissioning activities, provided Contractor has given Owner notice of the schedule and quantities of power to be generated.  [Any payments received from others for power delivered from the Facility before Substantial Completion shall be shared as follows: (i) Owner to receive the amount of its Fuel costs for the period covered by each payment plus ____ percent (___%) of the excess of the payment over such Fuel Costs, and (ii) Contractor to receive the remainder of such payment.]

(d) The Contractor will provide first fill of all chemicals and lubricants necessary to operate the plant.  The Owner shall make available adequate stocks of chemicals and lubricants to replenish those consumed during start-up, commissioning and testing of the Facility at least thirty (30) days before the beginning of those activities, provided that Contractor has given Owner an estimate of the quantities of chemicals and lubricants required at least sixty (60) days before the beginning of start-up, commissioning and testing activities.

(e)
Owner will provide all Fuel required by Contractor for start-up, commissioning and testing activities.  Failure to timely provide such Fuel, including the delivery of natural gas not meeting the fuel gas specifications in Exhibit E-2, shall constitute Owner Delay.

4.3. Payment.

Owner shall timely pay the Contract Price and all other sums, if any, required to be paid by it to Contractor pursuant to the terms of this Agreement, in each case in accordance with the provisions of Article 7.

4.4. Access to Site and Rights of Way.

Owner shall provide at Owner’s expense, commencing not later than the date required pursuant to Article 5, continuous, uninterrupted and unrestricted access to and use of the Site and shall continue to provide Contractor and Subcontractors at Owner’s expense with such access to the Site until Final Completion.  Owner will arrange for all easements or other rights of way required for such access to the Site and performance of the Work until Substantial Completion.

4.5. Importation of Equipment.

Owner shall be importer of record for all Equipment acquired outside [Host Country] and shall be responsible for taking the actions set forth in this Section 4.5 with respect to the importation of such Equipment.  Contractor shall cooperate with and assist Owner in connection with Owner’s complying with the obligations imposed pursuant to this Section 4.5.  Owner shall expeditiously prepare and execute any papers that cannot be prepared or executed by Contractor and are necessary to import any such Equipment.  Owner shall be available for the fulfillment of reasonable signature requirements at the Port of Import for the Equipment in accordance with [Host Country]’s customs clearance procedures.  Contractor shall notify Owner of such procedural requirements no later than fifteen (15) days prior to the scheduled arrival of the first shipment of Equipment and shall give reasonable advance notification of Contractor’s requirement for Owner’s assistance for each shipment thereafter.

4.6. Governmental Authorizations.

Owner shall be responsible for obtaining (a) the Governmental Authorizations listed in Exhibit J for which Owner is designated as responsible for submission and acquisition, (b) all [Host Country] environmental permits and authorizations and (c) all other Governmental Authorizations that are required in order for the Facility to be located, constructed and operated at the Site or that applicable Laws require to be issued in Owner’s name. Owner promptly shall deliver to Contractor copies of all such Governmental Authorizations. Owner shall use reasonable efforts (including the provision of documents and information requested by Contractor) to assist Contractor in its efforts to obtain the Governmental Authorizations that it is required to obtain under Section 3.5.

4.7. Operating Personnel.

4.7.1. Qualified Personnel for Training.  Owner shall supply, or cause to be supplied, by not later than the date set out in Exhibit A, suitably qualified and, where necessary, licensed operators for training by Contractor as set forth in Exhibit M by no later than the date set out in Exhibit A unless Contractor has given at least sixty (60) days’ prior written notice of an earlier date for such providing such operators.  Owner shall supply, or cause to be supplied, such small tools, classrooms, office equipment and other similar equipment (not specified on Exhibit M as being provided by Contractor) to facilitate on‑the‑job training of the operations personnel as Contractor shall have notified Owner in adequate time will be required.

4.7.2. Operators.  Subsequent to such training, Owner shall provide such operators to Contractor for the purpose of start-up, commissioning and performance testing of the Facility until Substantial Completion.  Such operators will work under the control and supervision of the Operator at Contractor’s direction until Substantial Completion.  Contractor shall be responsible for the acts and omissions of the operators while working at the Facility at Contractor’s direction, except to the extent that such acts or omissions constitute willful misconduct or gross negligence by the operators.

4.8. Coordination with Utility.

Owner shall be responsible at all times for coordinating and communicating with Utility with respect to all matters arising under any Project Agreement, including the timely submission of notices and other documents and the handling and processing of comments and directions given by Utility.  Upon request of Contractor, all in accordance with Section 4.2.1, Owner shall arrange for the grid access, dispatch and export of electrical energy from the Facility starting not later than the date requested by Contractor at all times when the Contractor desires to conduct start-up, commissioning, operation, or testing; provided that Contractor has provided Owner with at least _____ days’ advance notice of the date on which it requires such power.

4.9. Owner’s Representative.

On or before the NTP, Owner shall designate a representative (the “Owner’s Representative”), who shall be authorized to act on behalf of Owner, with whom Contractor may consult at all reasonable times and whose instructions, approvals, requests and decisions shall be binding upon Owner as to all matters pertaining to this Agreement.  Owner’s Representative shall have authority to agree to a Change Order, but shall not have authority to otherwise amend this Agreement unless Owner has given written notice to Contractor of such express authority.  Owner may change Owner’s Representative at any time by written notice to Contractor.

4.10. Divergences from Applicable Law.

If Owner becomes aware of any divergence between any Applicable Law or Governmental Authorization and the Specifications, Scope of Work or any other provision of this Agreement, it shall give Contractor written notice specifying the divergence.

4.11. Owner Delay.

In the event of any Owner Delay, Contractor shall be entitled to a Change Order pursuant to Article 6 under which Contractor shall be paid by Owner, on a monthly basis, in accordance with the invoicing and payment provisions set forth in Section 7.2, for any additional costs reasonably incurred on account of such Owner Delay.  In addition to reimbursement of additional costs incurred, Contractor shall be entitled to a Change Order pursuant to Article 6 that provides for appropriate Changes in respect of such Owner Delay.  Nothing in this Section 4.11 shall be deemed to limit the provisions of Section 16.3.2 with respect to the Owner’s failure to observe or perform any of its material covenants or agreements contained in this Agreement.

4.12. Compliance with Laws.

In the performance of its obligations under this Agreement, Owner shall ascertain and comply with all Laws and Government Authorizations that relate to the Owner and the performance of its obligations hereunder.  Owner agrees to indemnify, defend and hold harmless Contractor and Contractor Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses and costs, attributable to any failure of Owner to comply with such Laws and Governmental Authorizations in connection with the performance of its obligations under this Agreement.

4.13. Taxes and Duties.

Owner shall be responsible for payment of (and such are not included in the Contract Price) all [Host Country] Taxes, including those set forth on Exhibit C-3, other than those Contractor applicable Taxes for which Contractor is responsible under Section 3.12.

4.14. Subcontractors.

Owner shall not direct or manage any of the Subcontractors and shall communicate with the Subcontractors only through and in coordination with Contractor.

4.15. Notice Obligation.

Owner shall give timely notice to Contractor of any event or circumstance that constitutes, or Owner reasonably believes will constitute, Owner Delay, Change in Law or Force Majeure affecting Owner's ability to perform its obligations under this Agreement.

ARTICLE 5 
COMMENCEMENT OF WORK

5.1. Commencement of Work.

5.1.1. Preliminary Notice to Proceed.  Prior to Contractor’s commencement of the Work, Owner shall deliver a written notice to proceed (the “Preliminary NTP”) that authorizes Contractor to commence performance of that part of the Scope of Work set out in Exhibit B-4 (the “Preliminary Scope of Work”); provided that such notice shall not be effective until each of the following conditions have been satisfied by Owner or waived in a writing signed by the Contractor:

(a) Financial Close shall have occurred and Owner shall have provided Contractor with satisfactory evidence thereof, or Owner shall have provided Contractor with an unconditional guaranty of Owner’s obligations under this Agreement with respect to the Preliminary Scope of Work in a form satisfactory to Contractor and from a guarantor having a Standard & Poor’s rating of BBB(-) or better, or Owner otherwise shall have demonstrated to Contractor’s satisfaction that Owner has access to sufficient financial and other resources to enable it to perform such obligations hereunder; 

(b) Owner shall have paid to Contractor the first payment required under the terms of Exhibit C-1; and

(c) If the Preliminary Scope of Work includes the commencement of any activities of Contractor on the Site, then

(i) [the insurance required to be obtained by Owner pursuant to Article 9 shall be in effect and Owner shall have delivered to Contractor the certificates required by Section 9.3.2];

(ii) Owner shall have furnished evidence reasonably satisfactory to Contractor that Owner has obtained those Governmental Authorizations described in Section 4.6 that are necessary for construction to proceed; and 

(iii) Owner shall have provided continuous access to and use of the Site pursuant to Section 4.4 to the extent required for performance of the Preliminary Scope of Work.

If the Preliminary NTP has been issued and the conditions to its effectiveness have been fulfilled or waived on or before [xxxdatexxx] (the “Scheduled Preliminary Start Date”), then on the Scheduled Preliminary Start Date, Contractor shall commence the Preliminary Scope of Work and thereafter shall proceed diligently to perform such Work.

5.1.2. Delays in Preliminary Notice to Proceed.  The Contract Price and the Guaranteed Completion Date are based on the assumption that the Preliminary NTP will be effective on or before the Scheduled Preliminary Start Date.  If the Preliminary NTP is not effective on or before the Scheduled Preliminary Start Date, Contractor shall be entitled to a Change Order pursuant to Article 6 that provides for any Changes that are appropriate in respect of such delay.  As a condition to Contractor’s willingness to accept a Preliminary NTP that is effective later than the Scheduled Preliminary Start Date, Owner and Contractor shall negotiate in good faith the terms of such a Change Order; provided, however, that unless such Change Order has been agreed upon by the Parties on or before [xxx] days following the Scheduled Preliminary Start Date, Contractor, at any time thereafter by written notice of its election to Owner, may treat such delay as an optional cancellation by Owner pursuant to Section 16.2 and thereupon shall be entitled to payment of the same amounts as if the carrying out of the Work had been cancelled under Section 16.2.2.  Upon the execution of such a Change Order, the Preliminary NTP shall be effective, and Contractor shall commence the Preliminary Scope of Work and thereafter shall proceed diligently to perform such Work.

5.1.3. Issuance of Notice to Proceed.  At any time after the Preliminary NTP is effective and on or before the Scheduled NTP Date, Owner may deliver a written notice to proceed (the “NTP”) that authorizes Contractor to commence performance of the Scope of Work in addition to the Preliminary Scope of Work; provided that such notice shall not be effective until each of the following conditions have been satisfied by Owner or waived in a writing signed by the Contractor:

(a) [the insurance required to be obtained by Owner pursuant to Article 9 shall be in effect and Owner shall have delivered to Contractor the certificates required by Section 9.3.2;]

(b) Owner shall have furnished evidence reasonably satisfactory to Contractor that Owner has obtained those Governmental Authorizations described in Section 4.6 that are necessary for construction to proceed;

(c) Owner shall have provided continuous access to and use of the Site pursuant to Section 4.4;

(d) Financial Close shall have occurred and Owner shall have provided Contractor with satisfactory evidence thereof, or Owner shall have provided Contractor with an unconditional guaranty of Owner’s obligations under the Agreement in a form satisfactory to Contractor and from a guarantor having a Standard & Poor’s rating of BBB(-) or better, or Owner otherwise shall have demonstrated to Contractor’s satisfaction that Owner has access to sufficient financial and other resources to enable it to perform its obligations hereunder; and

(e) Owner shall have paid to Contractor all payments required under the terms of Exhibit C-1 to be paid on and before the delivery of the NTP.

If the NTP has been issued and the conditions to its effectiveness have been fulfilled or waived on or before the Scheduled NTP Date, then on the Scheduled NTP Date, Contractor shall commence the Scope of the Work (in addition to the Preliminary the Scope of Work) and thereafter shall proceed diligently to perform such Work.

5.1.4. Delays in Notice to Proceed. The Contract Price and the Guaranteed Completion Date are based on the assumption that the NTP will be effective on or before the Scheduled NTP Date.  If the NTP is not effective on or before the Scheduled NTP Date, Contractor shall be entitled to a Change Order pursuant to Article 6 that provides for any Changes that are appropriate in respect of such delay.  As a condition to Contractor’s willingness to accept an NTP Date that is effective later than the Scheduled NTP Date, Owner and Contractor shall negotiate in good faith the terms of such a Change Order; provided, however, that unless such a Change Order has been agreed upon by the Parties on or before [xxx] days following the Scheduled NTP Date, Contractor, at any time thereafter by written notice of its election to Owner, may treat such delay as an optional cancellation by Owner pursuant to Section 16.2 and thereupon shall be entitled to payment of the same amounts as if the carrying out of the Work had been cancelled under Section 16.2.2.  Upon the execution of such a Change Order, the NTP shall be effective, and Contractor shall commence the Scope of Work in addition to the Preliminary the Scope of Work and thereafter shall proceed diligently to perform such Work.

5.1.5. Preparation.  Within thirty (30) days after the NTP becomes effective, Contractor shall prepare and submit to Owner a detailed construction schedule (the “Project Schedule”), consistent with the Project Schedule Summary, which shall be designed to have the Work completed on a timely basis by the Guaranteed Completion Date.  The Project Schedule shall be complete in all respects, covering engineering, procurement and delivery of Equipment, activities at the Site, and required dates for all items to be furnished by Owner.  In addition, Contractor shall submit a narrative description of its management plan for performing the Work to meet the Project Schedule.

5.1.6. Revision and Updating.  Contractor shall promptly inform Owner of any proposed material change in the Project Schedule and shall furnish Owner with a revised schedule and narrative.  The Project Schedule and narrative shall be kept up to date, taking into account the actual progress of the Work, and shall be revised, if necessary, and included with the progress report required by Section 5.2.

5.2. Progress Reports and Consultation.

5.2.1. Progress Reports.  Contractor shall submit to Owner’s Representative, by the sixteenth (16th) day of each month, a written report on the progress of the Work through the end of the preceding month (in form reasonably satisfactory to Owner) that shall include, at a minimum, a description of the progress of the Work, details regarding the completion of any milestones in the Payment Schedule, the status of the supply of goods, materials and Equipment necessary for the completion of the Work, a comparison of the actual schedule of the Work with the Project Schedule, and an evaluation of problems and deficiencies and a description of any planned corrective action with respect thereto.  If Owner so directs, Contractor also shall at reasonable intervals conduct appropriate review meetings at mutually agreeable locations with representatives of Owner to review the status of the Work.  Contractor shall promptly notify Owner in writing if at any time Contractor has reason to believe that a material deviation in the Project Schedule will occur or has occurred that may result in Contractor failing to meet the Guaranteed Completion Date, and Contractor shall specify in said notice or within a reasonable time thereafter any corrective action planned to be taken by Contractor.

5.2.2. Additional Reports.  Should any material problem, emergency, strike, injury, work stoppage or legal problem be anticipated, or should any unanticipated event occur that might adversely affect Contractor’s ability to perform its obligations hereunder in a timely manner, in addition to all other reports required hereunder, Contractor shall promptly prepare a written significant event report detailing all available information and steps being taken to correct or mitigate the consequences of such problem or event and shall deliver the significant event report to Owner as soon as reasonably practicable.  Owner may at any time request a significant event report with respect to any event that Owner reasonably regards as significant.

ARTICLE 6 
CHANGES AND CHANGE ORDERS

6.1. Changes.

6.1.1. Every Change shall be evidenced by a Change Order.

6.1.2. Except to the extent a Change Order specifically amends one or more provisions hereof, all provisions of this Agreement shall apply to all Changes, and no Change shall be implied as a result of any other Change.

6.2. Owner Changes.

6.2.1. Owner may from time to time during the performance of the Work request the Contractor to make a Change provided that such Change:

(a) is within the general scope of this Agreement,

(b) would not cause a violation of any applicable Law or Government Authorization,

(c) is technically feasible, 

(d) would not have an adverse effect upon the Contractor’s ability to provide the Warranties, and

(e) would not have an adverse effect upon Contractor’s ability to design and construct the Facility so that, when so designed and constructed in accordance with that design, the Facility will achieve the Performance Guarantees and Minimum Performance Guarantees.

6.2.2. Any Change requested by Owner pursuant to this Section 6.2 shall be the subject of a Change Order Request delivered by Owner to Contractor, and Contractor shall be entitled to receive an appropriate adjustment in the terms of this Agreement in respect of such Change.

6.2.3. Within ten (10) days following receipt of a Change Order Request in compliance with Section 6.2.1, Contractor shall supply the information required pursuant to Section 6.4 and propose a form of Change Order evidencing proposed Changes.

6.2.4. Within ten (10) days following Owner’s receipt of the information required pursuant to Section 6.4, Owner shall, by notice to Contractor, either: (a) accept Contractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the proposed Changes; (c) withdraw the Change Order Request or (d) direct Contractor to proceed with the Changes in the Work as set forth in the Change Order Request.

6.2.5. If the Parties are unable to agree on the Changes that are to be granted to the Contractor after the Contractor has provided the information required by Sections 6.2.3 and 6.2.4(b), if so directed by the Owner, the Contractor shall proceed to perform the Work in accordance with the Change Order Request pending the resolution of any such disagreement subject to satisfaction of each of the following conditions:

(a) The Change Order Request complies with the limitations set forth in Section 6.2.1,

(b) Resolution of the disagreement or dispute with respect to such Change Order Request is within the ambit of Section 19.1, 

(c) The Parties acknowledge that Contractor’s proceeding with such Work is without waiving any rights to resolve such dispute by means of a proceeding initiated in accordance with Article 19, and

(d) Owner shall have demonstrated to Contractor’s satisfaction that Owner has access to sufficient financial resources to enable it to perform its obligations under the Change Order as proposed by Contractor.

6.2.6. Either Party may refer any dispute as to a Change Order Request under Section 6.2.1 for resolution in accordance with the provisions of Article 19.

6.3. Contractor Changes.

6.3.1. Upon the submission of a Change Order Request and the information required in Section 6.4, Contractor shall be entitled to a Change Order evidencing appropriate Changes in respect of the occurrence of any event or circumstance constituting Change in Law and/or Change in Law Costs (pursuant to Section 3.10.3), uncovering of Work (pursuant to Section 3.13.3), Out of Scope Construction costs and/or delay (pursuant to Section 3.15), differing Site conditions (pursuant to Sections 3.17.1 and 3.17.3), Owner Delay (pursuant to Section 4.11), delays in notice to proceed (pursuant to Section 5.1.2 or 5.1.4), clarification of allowance items (pursuant to Section 7.1.2), suspension of the Work (pursuant to Section 16.4), Force Majeure affecting Contractor (pursuant to Section 17.4), and any other event or circumstance for which this Agreement entitles Contractor to a Change.  Such Changes shall include any Change appropriate to reflect the effect of the event or circumstance referred to in this Section 6.3.1 upon any obligation or performance of Contractor under this Agreement and shall include, as appropriate, Changes in Contract Price, Project Schedule, Performance Guarantees, Warranties, Guaranteed Completion Date, and End Date, all in a manner that is commercially and technically reasonable and appropriate in light of the event or circumstance giving rise to the Change Order Request and the rights and obligations of the Parties under this Agreement with respect to the Work.

6.3.2. Within ten (10) days following receipt of a Change Order Request pursuant to Section 6.3.1, a proposed form of Change Order and the other information required pursuant to Section 6.4, Owner shall by notice to Contractor either: (a) accept the Contractor’s proposed Change Order; (b) request reasonable additional information, documentation or cost detail to further assess the Changes; or (c) reject the Change Order Request.

6.3.3. If Owner rejects a Change Order Request pursuant to Section 6.3.2 or the Parties are otherwise in dispute over any such Change Order Request or any part thereof, then either Party may refer the dispute to resolution in accordance with the provisions of Article 19.

6.4. Information Supplementing Change Order Request.

6.4.1. Upon receipt of a Change Order Request that complies with Section 6.2.1, Contractor shall prepare and submit to Owner a form of proposed Change Order and a report indicating in reasonable detail (a) the Changes in the Project Schedule, Contract Price, Performance Guarantees, and other aspects of the Work and the Contractor’s obligations to perform the Work in accordance with the Agreement resulting from such Change Order Request, and (b) any other appropriate Changes sought by Contractor as a result of such Change Order Request, in each case accompanied, when available, by supporting documentation.

6.4.2. Within ten (10) days following initiation of a Change Order Request pursuant to Section 6.3.1, Contractor shall prepare and submit to Owner a form of proposed Change Order and a report indicating in reasonable detail: (a) a description of the event or circumstance giving rise to such Change Order Request, (b) the effect on the Project Schedule, Contract Price, Performance Guarantees, and other aspects of the Work and Contractor’s ability to perform the Work in accordance with the Agreement resulting from such event or circumstance, and (c) the Changes sought by Contractor as a result of such event or circumstance, in each case accompanied, when available, by supporting documentation.  If at such time it is impracticable to specify all Changes that Contractor may claim with respect to such event or circumstance, then Contractor shall provide Owner with periodic supplemental information to keep Owner informed of any change, development, progress or other relevant information concerning such event or circumstance and its effect.

6.4.3. With respect to any Change Order Request under Sections 6.2.2 or Section 6.3.1 that results in a material change in, or change in performance of, the Work, the price of such Change Order shall be calculated on a lump-sum basis in such a manner as is appropriate and equitable to provide the Contractor with the economic benefits of this Agreement as adjusted to reflect such Change, and such lump sum shall result in appropriate adjustments to the Payment Schedule.  With respect to any Change Order Request, including a Change for additional costs incurred for performance of items not included in the Scope of Work, including costs of mitigation efforts of Contractor, or for additional costs attributable to those portions of the Work for which Milestone payments have already been earned, such additional costs shall become due and payable upon the Parties agreement of a Change Order or upon resolution of their dispute pursuant to Article 19.

6.4.4. If, at any time after Contractor has provided to Owner the information required by Section 6.4.1 with respect to an Change Order Request pursuant to Section 6.2.2, Owner decides not to proceed with such Change Order Request, Owner shall pay to Contractor the costs reasonably incurred by Contractor (a) in preparing and submitting such information to Owner and (b) any costs incurred by Contractor as a result of proceeding with the Owner Change Request prior to notice to the Contractor of Owner’s decision.

6.4.5. If Owner disputes any Contractor request for a Change that would extend all or any portion of the Project Schedule and the Contractor is ultimately determined to be entitled to such Change, Owner shall pay to Contractor, without limitation of any other rights hereunder, any additional costs reasonably incurred in respect of Contractor’s extraordinary efforts to meet the Project Schedule (without such Change).

ARTICLE 7 
CONTRACT PRICE; PAYMENTS TO CONTRACTOR

7.1. Contract Price. 

7.1.1. General.  Contractor agrees to perform the Work for the Contract Price.  The Contract Price is not subject to change except in accordance with the terms of this Agreement. 

7.1.2.  [Allowances.  The Contract Price includes a budgetary allowance for those items identified as such and set forth on Exhibit C-4, which are included within the Scope of Work.  The amount set forth for each such item does not reflect a price for such item, but rather an allowance to be expended by Owner.  Contractor shall by the date specified in Exhibit C-4 provide a firm price for such item against adequate specification of such item.  Contractor shall be entitled to a Change Order under which the allowance for such item is deducted from the Contract Price and a fair and equitable price for the item is added to the Contract Price.  If the firm price provided by Contractor is acceptable to Owner, the Parties shall execute an appropriate Change Order, including Changes to the Payment Schedule.] 

7.2. Payment of Contract Price. 

7.2.1. Payment Schedule.  The Contract Price shall be paid to Contractor, in the currency specified, in accordance with the Payment Schedule, which sets forth the portion of the Contract Price allocable to and payable by Owner in respect of the achievement of each Milestone.  The Payment Schedule shall be used as the basis for the preparation of invoices as described in Section 7.2.2. 

7.2.2. Milestone Payments.  Upon receipt of the Preliminary NTP, [assuming that a payment is required prior to effectiveness of the Preliminary NTP] and thereafter upon the completion of each Milestone during the performance of the Work, Contractor shall furnish to Owner a detailed invoice in substantially the form set forth in Exhibit C-2 for the period ending on the date of such invoice, setting forth the portion of the Contract Price allocable to each Milestone achieved by Contractor prior to such date, calculated in accordance with the Payment Schedule, and such supporting documentation and additional data as Owner may reasonably require to substantiate Contractor’s right to payment under this Section 7.2.2.  On or before ten (10) days following receipt of any such invoice, Contractor shall pay to Contractor the full undisputed amount specified in such invoice, net of any prior payments to Contractor on account of such Milestones, and net of Retainage, if any, required pursuant to Section 7.2.4.  All payments made by Owner to Contractor hereunder shall be made by wire transfer of immediately available funds to the account of Contractor designated by written notice to Owner.

7.2.3. Monthly Payments.  On or before the fifth business day of each month during the performance of the Work, Contractor shall furnish to Owner a detailed invoice for the preceding month, setting forth any amount due to Contractor under this Agreement other than Milestone payments and such supporting documentation and additional data as Owner may reasonably require to substantiate Contractor’s right to any payment under this Section 7.2.3.  Owner shall pay to Contractor the full undisputed amount specified in such invoice.  All payments made by Owner to Contractor hereunder shall be made by wire transfer of immediately available funds to the account of Contractor designated by written notice to Owner.

7.2.4. Retainage.  Until the earlier of (a) completion of an Availability Test demonstrating the achievement of the Availability Guarantee or (b) the posting of a Retention Bond pursuant to Section 21.1, at such time as the aggregate amount of  the Milestone payments that would otherwise become payable to Contractor would exceed 95% of the Contract Price, the Owner shall be entitled to retain the remaining five percent (5%) of the Contract Price (the “Retainage”).

7.2.5. Final Payment.  Upon Final Completion, Contractor shall submit to Owner a statement summarizing and reconciling all previous invoices, payments and Change Orders and an affidavit that all payrolls, payroll taxes, liens, charges, claims, demands, judgments, security interests, bills for materials and Equipment and other indebtedness in connection with the Works for which Contractor may in any way be responsible, have been paid or released, as the case may be, accompanied by releases and waivers of liens from Contractor and each of its Subcontractors under a Major Subcontract and such other data as Owner or any Lender may reasonably request establishing payment of or surety for payment of all such obligations.  To the extent that a bona fide dispute exists with respect to any Subcontractor, Contractor may post a letter of credit issued by a commercial bank assigned a rating of at least A by Standard & Poor’s or comparable rating from another similarly recognized national rating agency in the United States, or in lieu of a letter of credit, an escrow of funds to satisfy any such Subcontractor in lieu of such waiver.  Within thirty (30) days of the receipt of such statements and letters of credit, Owner shall pay Contractor the remaining portion of the Contract Price, including any Punchlist Retainage.

7.3. Payments Not Waiver or Acceptance of Work. 

No payment made by Owner under this Agreement shall constitute a waiver of any claim or right Owner may have at that time or thereafter, including claims regarding unsettled liens, warranty rights and indemnification obligations of Contractor.  No payment made by Owner under this Agreement shall be considered or deemed to represent that Owner has inspected the Work or checked the quality or quantity of the Work or that Owner knows or has ascertained how or for what purpose Contractor has used sums previously paid, and no payment shall be deemed or construed as an approval or acceptance by Owner of any Work or as a waiver of any claim or right Owner may have hereunder.  All payments shall be subject to correction or adjustment in subsequent progress reviews and payments.

7.4. Payment of Subcontractors. 

Contractor shall promptly pay, in accordance with the terms and conditions set forth in the respective Subcontract, each Subcontractor the amount to which said Subcontractor is entitled.  Contractor shall, by an appropriate agreement with each Subcontractor, require each Subcontractor to make timely payments to its laborers, suppliers and subcontractors in a similar manner.

7.5. Waiver of Liens. 

As a condition precedent to the obligation of Owner to make each payment under this Agreement, Contractor shall supply Owner with a waiver and release of liens to the extent of such payment in substantially the form set forth in Exhibit D or otherwise reasonably acceptable to Owner and any Lender.

7.6. Interest and Disputed Invoices. 

Amounts not paid by either Party to the other when due under any provision of this Agreement, including the provisions of this Article 7, shall bear interest from the date payment was originally due to and including the actual date of payment at the Default Rate.  If there is any dispute about any amount invoiced by Contractor, the amount not in dispute shall be promptly paid and any disputed amount that is ultimately determined to have been payable shall be paid with interest at the Default Rate from the date the item was payable to and including the actual date of payment.

ARTICLE 8 
TITLE AND RISK OF LOSS

8.1. Title.

8.1.1. Warranty of Title.  Contractor warrants good title to all Work and Equipment and warrants and guarantees that title, when it passes to and vests in Owner as described in this Section 8.1, will be free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other Persons arising as a result of any actions or failure to act of Contractor, its Subcontractors, or their employees or representatives, subject to the rights, if any, of Contractor under 3.16.3.

8.1.2. Title to Work. Title to all Work and Equipment performed and sourced in [Host Country] will pass to Owner upon delivery of such Work or Equipment to the Site. Title to all Work and Equipment performed and sourced offshore will pass to Owner prior to departure from the port of export or as otherwise required in accordance with the project import plan.

8.1.3. Title to Drawings.  Title to drawings, designs, plans, specifications and like materials specifically prepared as part of the Work will remain with Contractor.  Subject to Article 20, Contractor grants to Owner an irrevocable, non-exclusive, royalty-free license to use and reproduce Contractor’s and Subcontractor’s drawings, designs, plans, specifications and other design documentation to which Contractor has title or has the right to grant sub-licenses solely for the purposes of constructing, operating, maintaining, rebuilding, or modifying the Facility.  Owner shall have the right to assign the benefit of such license to any Lender in connection with the grant of a security interest in the Facility, to a purchaser of the Facility or to any subsequent assignee of same.  Owner may retain the necessary number of copies of all such documents for the purposes allowed by the license.

8.1.4. Control of Software and Other Proprietary Material.  Owner recognizes that the software and other proprietary intellectual software and other intellectual property provided by Contractor to Owner as part of the Scope of Work carries with it certain restrictions on use and copying of such software and other intellectual property and that such software and other intellectual property will not be duplicated, used, printed, displayed, modified or disclosed or provided to a third party without Contractor’s express written authorization, provided that Owner shall have the right to assign the benefit of such software and other intellectual property and the license granted below to Lender in connection with granting a security interest in the Facility, to a purchaser of the Facility, or to any subsequent assignee of the same.  Contractor represents and warrants that it has all rights and licenses necessary for it to provide such software and other intellectual property to Owner as contemplated in this Agreement and grants to Owner an irrevocable, non-exclusive and royalty-free license to use and reproduce such software and other intellectual property in connection with the construction and operation of the Facility.  Such license allows Owner only the limited right to use and reproduce the software and other intellectual property as contained herein and shall not convey any title to or ownership in the software and other intellectual property to Owner or any Person to whom Owner is permitted to assign its license.  Owner agrees to indemnify Contractor against any third-party claims made against Contractor resulting from unauthorized duplication, use, printing, display, modification or disclosure of such software and other intellectual property by Owner.

8.2. Risk of Loss.

8.2.1. Before Substantial Completion.  Notwithstanding passage of title as provided in Section 8.1, Contractor shall bear the risk of loss of and damage to, and shall be obligated to repair, replace, or reconstruct, all or any portion of the Work that is lost, damaged or destroyed prior to Substantial Completion, [unless such loss, damage or destruction is caused by (a) an uninsured event of Force Majeure or (b) an insured event of Force Majeure and Contractor fails to receive all the insurance proceeds attributable thereto.]

8.2.2. After Substantial Completion.  After Substantial Completion, to the extent Contractor shall continue to perform Work on Punchlist Items, on warranty claims or to conduct Performance Tests or the Availability Test, then Contractor shall remain liable, in connection with the performance of such Work, for the risk of loss of and damage to, and shall be obligated to replace, repair or reconstruct, any previously completed and turned-over Work to the extent any loss of or damage to such Work is caused by the fault or negligence of Contractor, any of its Subcontractors or any Person acting under the direction and control of Contractor or any Subcontractor provided that such liability of Contractor shall be limited to the deductible under the insurances required under Article 9.  [Notwithstanding Sections 8.2.1 and 8.2.2, Contractor shall not be obligated to repair, replace or reconstruct the whole or any part of the Facility that is lost, damaged or destroyed by an event that is covered by insurance obtained  pursuant to Article 9 (including the maintenance-period-coverage endorsement to the builder’s all risk policy required pursuant to Article 9[, but excluding, for the avoidance of doubt, any Delay in Start-Up insurance]) to the extent that Owner is unable to make the proceeds of such insurance in respect of such loss, damage or destruction available to Contractor because such payment would be prohibited by the terms of any financing arrangement entered into by Owner with any Lender.]

ARTICLE 9 
INSURANCE

[Replace with rewrite to be provided by EE&CC]

9.1. Contractor’s Insurance.

9.1.1. Required Coverages.  From the Preliminary NTP and thereafter until the end of the Warranty Period, Contractor will obtain and maintain at its expense the insurance described on Exhibit G-1 with an insurance company or companies licensed to do business as required by applicable Laws and rated “A” or better by Best’s Insurance Guide and Key Ratings or with security otherwise reasonably acceptable to Owner.

9.1.2. Requirements of Contractor’s Insurance.  The insurance provided by Contractor pursuant to this Section 9.1 shall be primary unless stated otherwise in Exhibits G-1 and/or G-2 as respects Owner, Utility, any Lender and their respective directors, officers, representatives, agents and employees, and any other insurance obtained and maintained by Owner or any Lender shall be excess of and shall not contribute with such insurance except as specifically stated herein.  In addition, all such insurance shall include those provisions set forth on Exhibit G-1.

9.1.3. Payment of Deductibles.  The insurance provided by Contractor pursuant to this Section 9.1 shall have reasonable deductibles [and Contractor shall be solely responsible for the payment of all such deductible amounts, unless the loss or damage is caused in whole or in part by the fault or negligence of Owner, in which case the deductible shall be shared or apportioned as between Contractor and Owner in proportion to the degree of fault of each].

9.2. Owner’s Insurance.

9.2.1. Required Coverage.  From the [Preliminary] NTP thereafter until Substantial Completion, Owner shall obtain and maintain the insurance described in Exhibit G-2 with (a) an insurance company or companies licensed to do business as required by applicable Law and rated “A(-)” or better by Best’s Insurance Guide and Key Ratings or equivalent, (b) an insurance company or companies which is or are not so rated provided that in such case the risk placed with such insurance company or companies is either reinsured with or the subject of contingency liability cover obtained and maintained with an insurance company or companies which is or are so rated, or (c) an insurance company or companies otherwise reasonably acceptable to Contractor.

9.2.2. Requirements of Owner’s Insurance.  The insurance provided by Owner pursuant to Section 9.2 shall be primary, unless stated otherwise in Exhibit G-2, as respects Contractor, its Subcontractors and their respective directors, officers, representatives, agents and employees, and any other insurance obtained and maintained by Contractor or its Subcontractors shall be excess of and shall not contribute with such insurance.  In addition, all such insurance shall include those provisions set forth in Exhibit G-2.

9.2.3. Payment of Deductibles.  The insurance provided by Owner pursuant to Section 9.2 shall have the deductibles provided in Exhibit G-2, and Owner shall be solely responsible for the payment of all such deductible amounts.

9.3. Certificates and Cancellations.

9.3.1. Contractor Certificates.  Contractor shall, on or prior to commencement of activities on the Site, deliver to Owner certificates of insurance evidencing compliance with the requirements of Section 9.1.

9.3.2. Owner Certificates.  Owner shall, consistent with the timing set out in Section 9.2, deliver to Contractor certificates of insurance evidencing compliance with the requirements of Section 9.2.

9.3.3. Notice of Cancellation. All policies of insurance to be secured and maintained hereunder shall provide, by endorsement, that the other Party and any additional insured, where required in writing, shall be provided forty-five (45) days prior written notice of any material policy changes or cancellations (except two (2) days for non-payment of premium), and that no such cancellation or change shall be effective without such notice.

9.3.4. Notice of Loss, etc. Contractor shall immediately notify Owner regarding the occurrence of any of the following events: (a) any significant loss covered by a policy required to be maintained by this Article 9; (b) any significant dispute with an insurer; (c) the early cancellation of any policy; (d) the failure to pay any premium payment; (e) the failure, for any reason, to maintain any policy required to be maintained by this Article 9; and (f) any significant change in any insurance coverage contracted for by Contractor.

9.4. Failure to Pay.

Irrespective of the requirements for insurance to be secured and maintained hereunder, the insolvency, bankruptcy or failure of any insurance company carrying insurance of any Party, the failure of any insurance company to pay claims accruing, shall not affect, negate or waive any of the provisions of this Agreement, including, without exception, the indemnity obligations of any Party.

9.5. Miscellaneous.

9.5.1. Non-waiver.  Failure of either Party to comply with the foregoing insurance requirements shall in no way waive its obligations or liabilities under this Agreement or the rights of Owner hereunder against Contractor, or the rights of Contractor hereunder against Owner.

9.5.2. Right to Insure.  Should either Party fail to provide or maintain any of the insurance coverage required under this Article 9, the other Party shall have the right to provide or maintain such coverage at the failing Party’s expense, either by direct charge or set-off.

9.5.3. Subcontractor Insurance.  Before permitting any Subcontractor to perform any Work, Contractor shall obtain a certificate of insurance from each such Subcontractor evidencing that such Subcontractor has obtained, from insurance carriers licensed to do business as required by applicable Laws and rated “A” or better by Best’s Insurance Guide and Key Ratings or with security otherwise reasonably acceptable to Owner, insurance in such amounts and against such risks as is prudent in light of the work to be performed by such Subcontractor, and subject to the commercial availability of such insurance and commensurate with normal practices in the location where such Work is performed.

9.5.4. [Coordination.  Contractor and Owners shall coordinate and cooperation with each other in the administration of and the filing of claims under the insurance required by Article 9.  Contractor shall ensure that all Major Subcontracts include provisions in the same terms as this Section 9.5.4.]

ARTICLE 10 
DOCUMENTATION

10.1. Delivery of Job Books.

At least sixty (60) days prior to commencement of commissioning of the first major Facility system, Contractor shall deliver to Owner eight (8) copies of the draft job books for the Facility (the “Job Books”) in the format and including the information and materials described in Exhibit N.  Such draft shall be without as‑built drawings, but as reasonably complete as available information will allow, with sufficient information to permit the training of Owner’s operators and the normal operation and maintenance of the Facility by Persons generally familiar with plants similar to the Facility.  Prior to Final Completion, Contractor shall provide to Owner eight (8) copies of the final Job Books, including complete sets of as-built drawings pursuant to the provisions of Exhibit N.  For any early start-up of an individual unit or system, Contractor shall provide on a timely basis the appropriate portions of the Job Books containing adequate information to enable proper orientation and training of qualified personnel to permit a safe, efficient and effective start-up of such unit or system.

10.2. Machine Readable Information.

Where any of the information to be provided by Contractor to Owner pursuant to this Article 10 is produced on computer or is otherwise available in magnetic, optical or other digital machine readable form, Contractor shall provide to Owner a copy of such information.  However, because of the possibility that information and data delivered in machine readable form may be altered, whether inadvertently or otherwise, and the automated conversion of information and data from the system and format used by Contractor to an alternate system or format cannot be accomplished without the possibility of inexactitudes, anomalies and errors, Owner shall use such information in machine readable form at its sole risk, and Contractor shall bear no liability for such use.  Contractor shall retain hard copy originals for its own records, and shall provide Owner with hard copy duplicates of such originals of all documentation delivered to Owner in machine readable form, which originals shall be referred to and shall govern in the event of any inconsistency between the two.

ARTICLE 11 
COMPLETION 

11.1. Notices.

Contractor shall give Owner the notices of testing required by Exhibit E-3.

11.2. Substantial Completion.

The Facility shall be considered substantially complete (“Substantial Completion”) upon the Contractor’s satisfaction of all the following conditions:

(a) Mechanical Completion of the Facility has been achieved;

(b) all the Performance Tests required for substantial Completion as specified in Section 1.1 of Exhibit E-3 have been successfully completed as required by Exhibit E-3 and a report setting forth the test results has been delivered by Contractor to Owner in accordance with Exhibit E-3;

(c) as measured in the Performance Tests required for Substantial Completion, the Facility has achieved or exceeded the Minimum Performance Guarantees; 

(d) as measured in the Performance Tests required for Substantial Completion, either (i) the Facility has achieved or exceeded the Performance Guarantees or (ii) at the election of the Contractor, if the Facility has achieved the Minimum Performance Guarantees but has not achieved the Performance Guarantees, and the Contractor desires to declare Substantial Completion, the Contractor has paid to the Owner the Interim Performance Liquidated Damages;

(e) any Delay Liquidated Damages that are due and payable have been paid by Contractor to Owner; and

(f) the Punchlist has been prepared by Contractor and delivered to Owner.

11.3. Final Completion.

The Facility shall be considered to be finally complete (“Final Completion”) upon the Contractor’s satisfaction of the following conditions:

(a) Substantial Completion has occurred and all Punchlist Items have been completed;

(b) the Availability Test has been successfully completed and a test report setting forth the test results has been delivered by Contractor to Owner in accordance with Exhibit E-3;

(c) Contractor’s obligations under Section 3.7 (Cleanup) and Article 10 (Documentation) have been completed;

(d) Contractor has provided the subordination and indemnity required pursuant to Section 7.5;

(e) the Facility has been completed in substantial accordance with this Agreement and the Specifications; and

(f) If Contractor has re-performed any of the Performance Tests after Substantial Completion pursuant to Section 13.3, the Facility has met the applicable Minimum Performance Guarantees under the most recent of such tests.

11.4. Owner Acceptance of Completion Certificates.

Upon achieving Substantial Completion, the Contractor shall deliver to Owner a certificate (the “Substantial Completion Certificate”), in the form attached as Exhibit I-1; and upon achieving Final Completion, the Contractor shall deliver to the Owner a certificate (the “Final Completion Certificate”), in the form attached hereto as Exhibit I-2.  Within ten (10) days after receipt of either a Substantial Completion Certificate or Final Completion Certificate, Owner shall either (a) notify Contractor of its acceptance of such certificate and acknowledge that Substantial Completion or Final Completion has occurred, or (b) if reasonable cause exists for doing so, notify Contractor in writing that Substantial Completion or Final Completion has not been achieved, stating in detail the reasons therefor.  If Owner notifies Contractor that in Owner’s opinion Substantial Completion or Final Completion has not been achieved, Contractor may at any time immediately refer the matter for resolution in accordance with Section 19.2.  Otherwise Contractor shall promptly take such action or perform such additional Work or other services as will achieve Substantial Completion or Final Completion and then issue to Owner another Certificate pursuant to Section 11.2 or 11.3.  Owner shall respond to any such subsequent certificate from Contractor within seven (7) days following receipt.  Such procedure shall be repeated until such time as Owner has acknowledged Substantial Completion or Final Completion.  The failure of Owner to respond to any certificate submitted by Contractor within the time period specified in this Section 11.4 shall be deemed an acceptance of the certificate and acknowledgment of Substantial Completion or Final Completion by Owner.  The effective date of Substantial Completion and Final Completion shall be the day on which the requirements for Substantial Completion or Final Completion, as the case may be, have been completed, as certified by the Contractor and accepted by Owner, or otherwise as determined pursuant to Section 19.2.

11.5. Punchlist.

11.5.1. Punchlist Preparation.  Prior to Substantial Completion, Owner and Contractor shall  inspect the Facility and Contractor shall prepare a listing of the outstanding Punchlist Items (the “Punchlist”), and provide it to Owner together with an estimate of the cost and time to complete or correct each such Punchlist Item.  Such Punchlist Items shall not be grounds for Substantial Completion not occurring or for Owner not accepting the Substantial Completion Certificate.  The draft Punchlist shall be prepared in accordance with Contractor’s quality assurance manual and submitted to Owner for review.  Owner shall review and comment on the Punchlist not later than five (5) days after Owner’s receipt thereof, and Contractor shall issue a revised Punchlist to Owner that takes into account or responds to Owner’s comments not later than five (5) days after Contractor’s receipt of such comments. Any dispute between Owner and Contractor regarding the Punchlist shall be resolved in accordance with Section 19.2.

11.5.2. Punchlist Withholding.  An amount equal to one hundred fifty percent (150%) of the estimated cost of correcting all outstanding Punchlist Items (the “Punchlist Withholding”) shall be withheld by Owner from the payment due to Contractor and retained until the Punchlist Items are corrected or until a Retention Bond covering such Punchlist Withholding has been provided as set forth in Section 21.1.

11.5.3. Correction of Punchlist Items.  Promptly after receipt by Owner of the revised Punchlist, Contractor and Owner shall agree upon a schedule for Contractor’s completion of the Punchlist Items that will allow Contractor to complete such Punchlist Items within a reasonable period of time without interfering with the operation of the Facility.  Owner shall provide Contractor reasonable access to the Facility to perform such Work in accordance with such schedule to the extent that such access does not unduly interfere with the operations of the Facility.

11.5.4. Right of Waiver. Owner shall have the right, but shall have no obligation, to waive, defer or reduce any of the requirements stated in this Article 11 at any time.  However, Owner’s exercise of any rights hereunder shall apply only to such requirements as Owner may specify in writing and shall in no event relieve Contractor of any requirements or other obligations not so specified.

11.6. Long-Term Obligations.

It is expressly understood and agreed by the Parties that nothing in this Article 11 shall in any way modify or alter Contractor’s obligations under Articles 12 and 13.

11.7. Non-Interference.

During the period from Substantial Completion until Final Completion, subject to the exercise of Contractor’s rights pursuant to Section 13.3, Contractor and Owner shall cooperate in good faith so that the performance of the Work does not unduly delay or interfere with the Owner’s ability to achieve commercial operation under the PPA and thereafter to respond to dispatch from the Utility pursuant to the PPA.

ARTICLE 12 
WARRANTY

12.1. General Warranty.

Contractor represents and warrants that it is and will be at all times during the term of this Agreement duly qualified and capable of performing the Work in accordance with the terms of this Agreement. Contractor warrants that:

(a)
the Work, including each item of Equipment, shall be new and of good quality and shall be free of defects in field design and engineering, materials, construction and workmanship; 

(b)
the Work shall performed in a good and workman-like manner, and all services provided and procedures followed by Contractor in performing the Work shall be in accordance with the manufacturers’ or vendors’ warranty requirements, GIP and requirements of this Agreement;

(c)
the Facility, as designed, engineered and constructed at Substantial Completion and  Final Completion, shall conform in all material respects to the Specifications, Scope of Work, World Bank Standards, PPA specifications set forth on Exhibit Q (subject to any exceptions noted on Exhibit B-2), all applicable Laws and Governmental Authorizations (subject to Section 3.10.1) in effect at Substantial Completion and other requirements of this Agreement; provided that as respects the Minimum Performance Guarantees and the Availability Guarantee, the Contractor’s obligations hereunder shall be deemed satisfied and discharged upon completion of the Performance Tests and the Availability Test under which the Facility achieved the Minimum Performance Guarantees and the Availability Guarantee, respectively, in accordance with the terms of this Agreement.. 

Specifically excluded from the warranties in this Article 12 are the Performance Guarantees of Contractor, for which Owner’s sole and exclusive remedy for any failure of achievement shall be the payment of  Performance Liquidated Damages, if any, subject to the terms and conditions of this Agreement.

12.2. Warranty Period.

The warranty set forth in Section 12.1 shall extend for a period of twelve (12) months following Substantial Completion (the “Warranty Period”).  The Warranty Period with respect to any Work or Equipment that is repaired, replaced, modified or otherwise altered or corrected after Substantial Completion shall extend for twelve (12) months from the date of completion of such repair, replacement, modification, correction or alteration, provided that in no event shall any Warranty Period extend beyond twenty‑four (24) months following Substantial Completion.

12.3. Remedy.

Owner promptly shall give notice to Contractor of the discovery during the Warranty Period of any defect that constitutes a breach of Contractor’s warranties under Section 12.1.  Contractor, on an expedited basis if so requested by Owner, shall correct or replace the applicable Work or Equipment at no cost to Owner.  Promptly after receipt by Contractor of such notice, Contractor and Owner shall agree upon a schedule for Contractor’s performance of its warranty obligations that will allow Contractor to complete such work within a reasonable period of time without unreasonably interfering with the operation of the Facility.  Owner shall provide Contractor with full and free access to the Facility to perform such warranty obligations in accordance with such schedule.  Any change to the Work that would alter the Scope of Work or the Specifications may be made only in accordance with the terms of Article 6.  If, after notification of such defect, Contractor shall unreasonably delay in commencing, continuing or completing the remediation of such defect in accordance with the agreed schedule, then Owner may correct such defect and Contractor shall be liable for all reasonable costs, charges and expenses incurred by Owner in connection with such repair or replacement and shall pay to Owner an amount equal to such costs, charges and expenses upon receipt of invoices from Owner.  The remedies of Owner under this Section 12.3 and Section 16.2.2 are the exclusive remedies of Owner arising out of the warranties set forth in this Agreement and any remedies to which Owner otherwise would be entitled at law arising out of such warranties are hereby excluded.  Notwithstanding another provision hereof or under applicable Law, Contractor’s liability for breach of warranty shall be limited to the correction or replacement of the defective portion of the Work, and Contractor shall have no other liability in connection with such breach to Owner.

12.4. Subcontractor Warranties.

Contractor shall use reasonable efforts to obtain standard vendor warranties for the benefit of Contractor and Owner for all material Equipment with warranty periods equal to or longer than the Warranty Period.  If such warranties extend beyond the Warranty Period, then they shall be transferred to Owner at the end of the Warranty Period, together with an assignment to Owner, or other acceptable provision for Owner enforcement or Contractor enforcement on behalf of Owner of any security, bond or other performance guarantee with respect to such warranties, and Contractor shall act as liaison for Owner with such vendors in prosecuting any warranty claims.

12.5. Warranty Exclusions.

The duties, liabilities and obligations of Contractor under this Article 12 do not extend to any repairs, adjustments, alterations, replacements or maintenance that may be required as a result of normal wear and tear in the operation of the Facility, normal degradation in the performance of Equipment, or as a result of (a) improper repair or alteration by Owner or Persons under Owner’s control (other than Contractor or Contractor’s Related Persons); (b) misuse, negligence or damage by Owner or Persons under Owner’s control (other than Contractor or Contractor’s Related Persons); (c) operation of the Facility on any fuel other than Fuel; or (d) operation or maintenance by Owner or Persons under Owner’s control (other than Contractor or Contractor’s Related Persons) inconsistent with the Specifications, Technical Limits, Job Books or GIP.

12.6. No Implied Warranties.

THE EXPRESS WARRANTIES SET FORTH IN THIS AGREEMENT ARE EXCLUSIVE AND NO OTHER WARRANTIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS OR IMPLIED (INCLUDING WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE OR MERCHANTABILITY AND IMPLIED WARRANTIES OF CUSTOM OR USAGE) SHALL APPLY. THE OWNER’S REMEDIES SET FORTH IN THIS AGREEMENT WITH RESPECT TO WARRANTIES ARE THE EXCLUSIVE REMEDIES WITH RESPECT TO SUCH WARRANTIES AND ARE CONTRACTOR’S ONLY OBLIGATIONS ARISING OUT OF OR IN CONNECTION WITH DEFECTIVE DESIGN, EQUIPMENT OR WORKMANSHIP, WHETHER BASED ON WARRANTY, CONTRACT, TORT (INCLUDING NEGLIGENT MISREPRESENTATION AND ANY OTHER NEGLIGENCE OR MISREPRESENTATION), STRICT LIABILITY OR OTHERWISE.  OWNER’S REMEDIES SHALL BE THOSE STATED IN THIS AGREEMENT AND SHALL BE SUBJECT TO THE LIMITATIONS ON CONTRACTOR’S LIABILITY SET FORTH IN THIS AGREEMENT, AND CONTRACTOR IS HEREBY RELEASED FROM ANY LIABILITY IN EXCESS THEREOF.  OWNER HEREBY WAIVES AND RELEASES, AND AGREES TO INDEMNIFY AND HOLD CONTRACTOR HARMLESS FROM AND AGAINST ANY AND ALL OTHER CLAIMS OF WARRANTY OR FOR REMEDIES FOR BREACH OF WARRANTY OTHER THAN THOSE EXPRESSLY SET FORTH IN THIS AGREEMENT.

ARTICLE 13 
GUARANTEES AND LIQUIDATED DAMAGES

13.1. Schedule Guarantee and Liquidated Damages.
13.1.1. Guarantee of Timely Completion.  Time is of the essence in the performance of this Agreement.  Contractor shall administer and perform the Work in accordance with the Project Schedule and guarantees that Substantial Completion shall occur by the Guaranteed Completion Date.

13.1.2. Mechanical Completion.  Contractor shall, prior to Substantial Completion, achieve Mechanical Completion of the Facility.

13.1.3. Delay Liquidated Damages.  For each day that Substantial Completion occurs after the Guaranteed Completion Date, including extensions to which the Contractor is entitled hereunder, Owner may assess $ _________  per day as Delay Liquidated Damages.  Owner may invoice Contractor on a monthly basis for any Delay Liquidated Damages that are due and payable at the rate set forth in this Section 13.1.3 with payment due from Contractor within thirty (30) days following submission of such invoice.  Owner may offset any such amounts in whole or in part against amounts due to Contractor under this Agreement.  [Contractor, however, shall be entitled to receive all proceeds under the Delay in Start-Up insurance  that are directly related to an insured loss or damage that caused Contractor’s failure to achieve Substantial Completion before the Guaranteed Completion Date.]

13.1.4. Early Completion Bonus.  For each day that Substantial Completion occurs before the Guaranteed Completion Date, Owner shall pay Contractor, and Owner hereby agrees to pay Contractor, $________ per day as an Early Completion Bonus.

13.2. Performance Guarantees and Liquidated Damages.

13.2.1. Performance Guarantees.  Contractor guarantees that the Facility will meet the following Minimum Performance Guarantees and Performance Guarantees during the relevant Performance Tests:

(a) Minimum Performance Guarantees:

(i) As a minimum, Contractor guarantees that the Adjusted Electrical Output of the Facility shall be equal to or greater than [ ------------ ] kWh (the “Minimum Performance Output Guarantee”); 

(ii) As a minimum, Contractor guarantees that the Adjusted Heat Rate of the Facility shall not be more than [ ------------ ] BTU/kWh (LHV/HHV) (the “Minimum Performance Heat Rate Guarantee”);

(iii) As a minimum, Contractor guarantees that the Sound Level shall not exceed [85 dBA] referenced to 20 micropascals (the “Sound Level Guarantee”), with such Sound Level Guarantee being limited to normal continuous sound sources within the Facility;

(iv) As a minimum, Contractor guarantees that the emissions of the Facility as measured during an Emission Test shall not exceed the values set forth in Exhibit E-1 (the “Emissions Guarantee”); and 

(v) As a minimum, Contractor guarantees that the Facility will achieve a reliability equal to [ninety percent (90%)] during a Reliability Test (the “Reliability Guarantee”).

(b) Performance Guarantees:

(i) Contractor guarantees that the Adjusted Electrical Output of the Facility shall be equal to or greater than [------------ ] kWh (the “Electrical Output Guarantee”) or the Contractor will become liable for Output Liquidated Damages; 

(ii) Contractor guarantees that the Adjusted Heat Rate of the Facility shall not be more than [ ------------ ] BTU/kWh (LHV/HHV) (the “Heat Rate Guarantee”) or the Contractor will become liable for Heat Rate Liquidated Damages;*

(c) Availability Guarantee.  As a condition to achieving Final Completion, Contractor guarantees that the availability of the Facility as measured during an Availability Test shall meet or exceed [ ------------ ] % availability (the “Availability Guarantee”).

13.2.2. Performance Tests. Contractor is responsible for conducting and supervising the Performance Tests conducted before Substantial Completion as part of the Work.  Such tests may be witnessed by Owner and its designated representatives.  The notices required, the procedures to be followed and the method of evaluation of the results of such tests shall be as provided in Exhibit E-3 and the detailed test procedure to be developed by Contractor.  Following Substantial Completion, Contractor shall observe the Availability Test and any additional Performance Tests, each of which shall be performed by the Operator at the request of the Contractor.  Owner shall provide Contractor and its personnel with access to the Facility for the purpose of observing the Availability Test and any additional Performance Tests and for the exercise of Contractor’s rights under Section 13.3.  Owner also shall provide adequate personnel of the Operator as may be reasonably necessary for the conduct of any such tests.  All Performance Guarantees shall be measured by adjusting the results of Performance Tests performed at ambient conditions to the Base Conditions and test tolerances, including adjustments for any deviation in fuel from the specifications for Fuel, in accordance with the guidelines set forth in Exhibit E-3 and the detailed test procedures to be developed pursuant thereto by Contractor.

13.2.3. Interim Performance Liquidated Damages. If Substantial Completion is declared by Contractor based on performance levels that meet or exceed Minimum Performance Guarantees but fail to meet any of the Performance Guarantees, then upon Contractor’s submission of the Substantial Completion Certificate to Owner, Contractor shall pay Interim Performance Liquidated Damages to Owner as follows:

(a) Heat Rate Liquidated Damages at the rate of $_________ per BTU/kWh [LHV] for each BTU/kWh [LHV] by which the Adjusted Heat Rate during the Performance Test on which Substantial Completion was based exceeds the Heat Rate Guarantee; and 

(b) Output Liquidated Damages at a rate of $______ per kW for each kW by which the Adjusted Electrical Output during the Performance Test on which Substantial Completion was based is less than the Electric Output Guarantee.

13.3. Contractor’s Right to Improve Performance.

13.3.1. Performance Improvement. If Contractor elects to achieve Substantial Completion by payment of Interim Performance Damages, then from and after Substantial Completion until the End Date, Contractor shall have the right to redesign, repair, modify and otherwise improve the Facility to improve the performance so as to meet or exceed the Performance Guarantees.

13.3.2. Schedule for Improving Facility. Contractor and Owner shall in good faith negotiate and agree upon the scope of work Contractor shall perform and the schedule for performing work pursuant to Section 13.3.1, including a repetition of the applicable Performance Tests using Operator’s personnel.  If Contractor and Owner are unable to agree upon such matters, then the dispute may be submitted to dispute resolution in accordance with Article 19.

13.3.3. Refund of Interim Performance Liquidated Damages. If Contractor is able to repair, redesign, modify or otherwise improve the Facility such that during the repetition of applicable Performance Tests on or before the End Date, the performance of the Facility improves over the results achieved under the Performance Tests conducted at Substantial Completion, then Owner shall pay Contractor as a refund of Interim Performance Liquidated Damages:  (a) the amount by which Interim Performance Liquidated Damages paid at Substantial Completion exceeds Interim Performance Liquidated Damages that would have been payable had Substantial Completion been based upon the most recent Performance Tests, (b) multiplied by a fraction the numerator of which is the number of days from the date of its most recent Performance Test through the End Date and the denominator of which is the number of days from the date of Substantial Completion through the End Date.  Any such refund shall be due and payable to Contractor within fifteen (15) days of delivery of a certificate to Owner setting forth the values achieved during the repetition of the applicable Performance Test and the calculations supporting such refund.

13.3.4. Additional Performance Liquidated Damages.  If Substantial Completion is declared by Contractor based on Facility performance levels that met Minimum Performance Guarantees and by the payment of Interim Performance Liquidated Damages, and the Contractor is not able to repair, redesign or modify the Facility such that the Facility has achieved the Performance Guarantees upon a repetition of the applicable Performance Tests on or before the End Date, then, or before [five (5)] days following the End Date, Contractor shall pay additional Performance Damages to the Owner  as follows: 

(a) Heat Rate Liquidated Damages at the rate of $_________ per BTU/kWh [LHV] for each BTU/kWh [LHV] by which the Adjusted Heat Rate during the most recent Performance Test exceeds the Heat Rate Guarantee; and 

(b) Output Liquidated Damages at a rate of $______ per kW for each kW by which the Adjusted Electrical Output during the most recent Performance Test is less than the Electric Output Guarantee.

13.4. Contractor’s Liability for Performance Damages

13.4.1. Final Performance Liquidated Damages. If Substantial Completion has not been achieved on or before the End Date, the Contractor shall pay to the Owner [five (5)] days following the End Date, Performance Damages as follows:

(a) Heat Rate Liquidated Damages at the rate of $_________ per BTU/kWh [LHV] for each BTU/kWh [LHV] by which the Adjusted Heat Rate during the most recent Performance Test exceeds the Heat Rate Guarantee; and 

(b) Output Liquidated Damages at a rate of $______ per kW for each kW by which the Adjusted Electrical Output during the most recent Performance Test is less than the Electric Output Guarantee.

13.4.2. Interest on Performance Damages.  All Performance Liquidated Damages not paid on or before the date due therefor shall accrue interest at the Default Rate from the date due until the date paid.

13.4.3. Limitations on Contractor’s Liability.  Each of the calculations of Performance Liquidated Damages shall be made subject to the limitations on Contractor’s liability as set forth in Article 14.

[The sum of rates for Heat Rate Liquidated Damages and Output Liquidated Damages, respectively, as set forth in Section 13.2.3 and 13.3.4 should equal the rates for such damages in 13.4.1.  These provisions intend that a pro rata part of the performance damages would be paid as a condition to Substantial Completion with the balance, if any, to be paid at the End Date assuming that the Performance Guarantees were still not achieved.  The rationale is that the full present value of the damages will not be incurred between Guaranteed Completion Date and End Date, when any remaining performance damages will become due.  Section 13.4.1 assumes testing by the End Date, which may not always be the case; however, if testing cannot be performed due to Contractor unexcused delay, it seems likely that the general Contractor default provisions would be invoked before the End Date.]

ARTICLE 14 
LIMITATION OF LIABILITY

14.1. Maximum Liability.

Notwithstanding any provision of this Agreement to the apparent contrary, Contractor’s maximum liability shall be as follows:

(a) Contractor’s maximum aggregate liability for damages for nonperformance and/or defective performance shall be [____] percent (__%) of the Contract Price (the “Aggregate Limit”), which limit applies to any and all liabilities of Contractor under or in connection with this Agreement, including liability for Delay Liquidated Damages, Performance Liquidated Damages, warranty and indemnity obligations, tort (including negligence and strict liability) and breach of contract (including any breach resulting in termination).

(b) The maximum liability of Contractor for failure to meet the Electrical Output Guarantee shall be limited to Output Liquidated Damages not to exceed [____] percent (__%) of the Contract Price (the “Output Limit”).

(c) The maximum liability of Contractor for failure to meet the Heat Rate Guarantee shall be limited to Heat Rate Liquidated Damages not to exceed [____] percent (__%) of the Contract Price (the “Heat Rate Limit”).

(d) The maximum liability of Contractor for failure to meet the Guaranteed Completion Date shall be limited to Delay Liquidated Damages not to exceed [____] percent (__%) of the Contract Price (the “Delay Limit”).

(e) The maximum liability of Contractor for any combination of Performance Damages and Delay Damages payable under this Agreement shall not exceed [____] percent (__%) of the Contract Price (the “Liquidated Damages Limit”).

The foregoing limitations of liability shall not apply to Contractor’s liability (i) for failure to achieve Mechanical Completion and (ii) for breach of its obligations under Sections 22.4 (Unlawful Payments), [3.10 (Compliance with Applicable Laws),] 3.16 (No Liens), and 3.17.2 (Hazardous Materials; New).  [Any liability of Contractor provided for by the proceeds of the insurance maintained pursuant to Article 9 shall reduce such liability, but shall not reduce or be applied against any of the Aggregate Limit, the Delay Limit or the Liquidated Damages Limit with respect to the remainder of such liability.]

14.2. Consequential Damages.

In no event shall Contractor or Owner be liable to the other, nor shall Contractor be liable to any of the Contractor Indemnitees or Owner be liable to any of the Owner Indemnitees, either individually or jointly and irrespective of whether alleged to be by way of indemnity, as a result of breach of contract, breach of warranty, tort (including negligence), strict liability, or any other legal or equitable theory, and whether arising before or after completion of the Facility, for, and each of Contractor and Owner hereby waives any right to, damages that constitute consequential, incidental, special, indirect, or other damages of any consequential or remote nature whatsoever, including losses or damages caused by reason of unavailability of the Facility, shutdowns or service interruptions, loss of use, non-operation of the Facility or any Equipment or Contractor’s Equipment, loss of power or cost of replacement power, loss of opportunity, profits or revenue, loss of contracts, cost of capital, inventory or use charges, cost of purchased or replacement power, loss of fuel, interest charges or claims of Owner’s customers, except to the extent such damages are included in Performance Liquidated Damages and Delay Liquidated Damages.  Notwithstanding the foregoing, in no event shall the provisions of this Section 14.2 limit Contractor’s right to recover loss of anticipated profit pursuant to Section 16.2.2.
14.3. Releases Valid in All Events.

Releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of any person whose liability is released, disclaimed or limited.

14.4. Liquidated Damages Not Penalty.

Owner and Contractor acknowledge and agree that because of the unique nature of the Facility and the unavailability of a substitute facility, it is difficult or impossible to determine with precision the amount of damages that would or might be incurred by Owner as a result of Contractor’s failure to achieve the Performance Guarantees or the Guaranteed Completion Date.  It is understood and agreed by the Parties that (a) Owner shall be damaged by failure of Contractor to meet such obligations, (b) it would be impracticable or extremely difficult to fix the actual damages resulting therefrom, (c) any sums which would be payable under this Agreement as Delay Liquidated Damages or Performance Liquidated Damages are in the nature of liquidated damages, and not a penalty, and are fair and reasonable, (d) such payment represents a reasonable estimate of fair compensation for the losses that may reasonably be anticipated from such failure, and shall, without duplication, be the sole and exclusive measure of damages with respect to any such failure by Contractor, and (e) the Performance Liquidated Damages and the Delay Liquidated Damages have been calculated by reference to the losses reasonably anticipated to be suffered by Owner if the Facility fails to achieve the Performance Guarantees or if Substantial Completion of the Facility is not achieved by the Guaranteed Completion Date.

14.5. Exclusive Remedies.

OWNER AND CONTRACTOR INTEND THAT THEIR RESPECTIVE RIGHTS, OBLIGATIONS AND LIABILITIES AS PROVIDED FOR IN THIS AGREEMENT SHALL BE EXHAUSTIVE OF THE RIGHTS, OBLIGATIONS AND LIABILITIES OF EACH OF THEM TO THE OTHER ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR THE WORK, WHETHER SUCH RIGHTS, OBLIGATIONS AND LIABILITIES ARISE IN RESPECT OR IN CONSEQUENCE OF AN INDEMNITY OR WARRANTY OR BY REASON OF ANY BREACH OF CONTRACT OR OF STATUTORY DUTY OR BY REASON OF TORT (INCLUDING NEGLIGENCE AND STRICT OR ABSOLUTE LIABILITY) OR by reason of any other legal or equitable theory.  ACCORDINGLY, THE REMEDIES EXPRESSLY STATED IN THIS AGREEMENT ARE INTENDED TO BE AND SHALL CONSTITUTE THE SOLE AND EXCLUSIVE REMEDIES OF THE PARTIES TO THIS AGREEMENT FOR THE LIABILITIES OF SUCH PARTIES ARISING OUT OF OR IN CONNECTION WITH THE WORK OR THIS AGREEMENT, NOTWITHSTANDING ANY REMEDY OTHERWISE AVAILABLE AT LAW OR IN EQUITY.

14.6. Liability of Related Persons.

In the event either Owner or Contractor asserts a claim or claims against any of the other Party's partners, shareholders, directors, officers, employees, agents, Affiliates or their directors, officers or employees (collectively, "Related Persons"), the aggregate recovery of the asserting Party pursuant to such claim or claims against a Party and its Related Persons shall, except to the extent prohibited by law, be limited by the waivers and disclaimers of liability, releases from liability, limitations on liability, indemnities, and exclusive remedy provisions set forth in this Agreement, even in the event of the fault, negligence (in whole or in part), strict or absolute liability, or other basis of liability of any of the Related Persons.

ARTICLE 15 
REPRESENTATIONS OF CONTRACTOR AND OWNER

15.1. Contractor Representations.

Contractor represents and warrants that:

15.1.1. Corporate Standing.  It is a corporation duly organized, validly existing and in good standing under the laws of its jurisdiction of incorporation, qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Agreement.

15.1.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Agreement.  There are no legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority now pending or (to its best knowledge) threatened against it which, if adversely determined, could reasonably be expected to have a material adverse effect on its financial condition, operations, prospects or business as whole, or ability to perform all its obligations under this Agreement.

15.1.3. Governmental Authorizations.  It is (or will be prior to performing any Work for which such Governmental Authorization is required) the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Agreement.

15.1.4. No Breach.  None of the execution and delivery of this Agreement, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under its charter, bylaws or any agreement or instrument to which it is a party or by which it is bound or to which it or any of its respective assets are subject, or constitute a default under any such agreement or instrument.

15.1.5. Corporate Action.  It has all necessary corporate power and authority to execute, deliver and perform its obligations under this Agreement; its execution, delivery and performance of this Agreement has been duly authorized by all necessary action on its part; and this Agreement has been duly and validly executed and delivered by it and constitutes its legal, valid and binding obligation, enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar laws relating to the enforcement of creditors’ rights generally and by general equitable principles.

15.2. Owner Representations.

Owner represents and warrants that:

15.2.1. Business Organization.  It is a limited liability company duly organized and validly existing under the laws of [Host Country], is qualified to do business in all jurisdictions in which the nature of the business conducted by it makes such qualification necessary and where failure so to qualify would have a material adverse effect on its financial condition, operations, prospects or business or the performance of its obligations under this Agreement.

15.2.2. No Violation of Law; Litigation.  It is not in violation of any applicable Law, which violations, individually or in the aggregate, would materially and adversely affect its performance under this Agreement.  No legal or arbitration proceedings or any proceeding by or before any court or Governmental Authority are now pending or (to its best knowledge) threatened against it which, if adversely determined, reasonably could be expected to have a material adverse effect on its financial condition, operations, prospects or business, as a whole, or on its ability to perform all its obligations under this Agreement.

15.2.3. Governmental Authorizations.  It is the holder of all material Governmental Authorizations required to permit it to enter into and perform its obligations under this Agreement.

15.2.4. No Breach.  None of the execution and delivery of this Agreement, the consummation of the transactions herein contemplated or compliance with the terms and provisions hereof and thereof will conflict with or result in a breach of, or require any consent under, its charter, bylaws or any agreement or instrument to which it is a party or by which it is bound or to which it or its assets are subject, or constitute a default under any such agreement or instrument.

15.2.5. Corporate Action.  It has all necessary corporate power and authority to execute, deliver and perform its obligations under this Agreement; the execution, delivery and performance by Owner of this Agreement has been duly authorized by all necessary action on its part; and this Agreement has been duly and validly executed and delivered by Owner and constitutes the legal, valid and binding obligation of Owner enforceable in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization or moratorium or other similar Laws relating to the enforcement of creditors’ rights generally and by general equitable principles.

ARTICLE 16 
DEFAULT, TERMINATION AND SUSPENSION

16.1. Default by Contractor.

16.1.1. Termination for Inability to Perform.  If any proceeding is instituted against Contractor seeking to adjudicate Contractor as a bankrupt or insolvent and such proceeding is not dismissed within ninety (90) days of filing, or if Contractor makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Contractor, or if Contractor files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts, or if Contractor is unable to pay its debts when due or as they mature, then Owner may terminate this Agreement effective immediately upon giving written notice of such termination to Contractor.  Any such termination shall be without prejudice to any existing rights, powers or remedies of either Party under this Agreement.

16.1.2. Termination for Contractor’s Failure to Perform.  If:

(a)
Contractor abandons the Work following the receipt of an effective NTP;

(b)
Contractor, despite previous warnings in writing from Owner, has wrongfully refused or has materially failed or neglected at any time to execute the Work in accordance with this Agreement, or is failing to proceed with the Work with due diligence or is neglecting to carry out its other obligations under this Agreement, in each case so as to affect materially and adversely the carrying out of the Work; or

(c)
the Facility has failed to achieve Substantial Completion within [240] days following the Guaranteed Completion Date;
then, in any such case, if Contractor fails to correct such condition (including the achievement of Substantial Completion with respect to Section 16.1.2(c)) with thirty (30) days of receipt of written notice from Owner stating the nature of the condition and requiring Contractor to remedy the same or, if such default is not capable of being remedied within such thirty (30) days, to diligently commence to correct such condition within fifteen (15) days of receipt of such written notice and to complete the correction within forty-five (45) days after receipt of such notice, Owner may, after giving Contractor five (5) Business Days’ notice thereof, terminate this Agreement, enter the Site and expel the Contractor therefrom.  Any such termination shall be without prejudice to any existing rights, powers or remedies of either Party under this Agreement, and upon such termination, the Owner may itself complete the Work or employ any other contractor to do so.

16.1.3. General Obligations.  If Owner elects to terminate this Agreement pursuant to this Section 16.1, then Contractor, at Owner’s request and at Contractor’s expense, shall perform the following services relative to the Work so affected:

(a)
cease all further Work, except such Work as Owner may specify in the termination notice for the sole purpose of protecting that part of the Work already executed;

(b)
assist Owner in preparing an inventory of all Equipment in use or in storage at the Site;

(c)
terminate all Subcontracts, except those to be assigned to Owner pursuant to Section 16.1.3(d);

(d)
assign to Owner, or to any contractor designated by Owner or Lender (the “Replacement Contractor”), title to all Work not already owned by Owner, together with all Subcontracts and other contractual agreements (including warranties) as may be designated by Owner, and assign to Owner, to the extent assignable, all issued Governmental Authorizations, patents and other proprietary rights, if any, then held by Contractor pertaining to the Facility;

(e)
remove from the Site Contractor’s Equipment and such rubbish as Owner reasonably may request; and

(f)
deliver to Owner all design and other information as may be reasonably requested by Owner for the completion and operation of the Facility.

16.1.4. Payment Obligations.  If Owner terminates this Agreement pursuant to Section 16.1, as soon as reasonably practicable after reaching the equivalent of Final Completion, Owner shall determine the total reasonable and necessary expenses incurred and accrued by Owner in connection with the termination of this Agreement (including all legal fees and expenses) and the completion of the Work, including (a) all amounts charged by any Replacement Contractor to finish the Work based on the obligations such Replacement Contractor assumed under this Agreement (including the assumption by such Replacement Contractor of Contractor’s obligations hereunder to pay Performance Damages and Delay Liquidated Damages) and under any of Contractor’s Subcontracts or other contractual agreement(s) that Owner elects to have assigned to such Replacement Contractor pursuant to Section 16.1.3(d), and (b) additional reasonable and necessary overhead incurred and accrued by Owner to effect such takeover and to complete the Work.  

Contractor shall be entitled to be paid any unpaid portion of the Contract Price attributable to the Work executed by Contractor prior to the date of termination, the value of any unused or partially used materials on the Site furnished by Contractor which are taken over by Owner and have not already been paid for as part of the Contract Price paid to Contractor, and the costs, if any, incurred by Contractor in protecting the Work pursuant to Section 16.1.3(a).  Any sums due to Owner from Contractor accruing prior to the date of termination shall be deducted from the amount to be paid to Contractor pursuant to the foregoing.  If the total expenses actually incurred by Owner in completing the Facility exceed the balance of the Contract Price unpaid at the time of Contractor’s default, then Contractor shall be liable for and shall pay to Owner upon written demand by Owner the amount of such excess, which shall constitute Owner’s sole and exclusive remedy for termination pursuant to Section 16.1 and be subject to the Aggregate Limit.  Any such amount payable by Contractor may be deducted by Owner from any portion of the Contract Price or other amounts due to Contractor under this Section 16.1.4.

16.2. Optional Cancellation by Owner.

16.2.1. Rights.  Owner may terminate this Agreement at any time by written notice to Contractor.  Upon receipt of any such notice, Contractor shall, unless the notice directs otherwise:

(a)
immediately discontinue the Work on the date and to the extent specified in such notice;

(b)
place no further orders or enter into Subcontracts for Equipment;

(c)
promptly make every reasonable effort to procure cancellation of all orders, Subcontracts and rental agreements upon commercially reasonable terms given all the facts and circumstances, including the amount of notice and reasons, if any, given by the Owner for such termination, and Owner shall indemnify Contractor from and against any and all such cancellation costs;

(d)
deliver to Owner all information prepared hereunder with respect to the Facility as may be reasonably requested by Owner and which has been paid for by Owner, including all drawings, plans, specifications, studies, reports and other information prepared hereunder as of the date of termination; and

(e)
thereafter execute only that portion of the Work directed by Owner as reasonably may be necessary to preserve and protect Work already in progress and to protect Equipment at the Site or in transit thereto.

16.2.2. Remedies.  In the event this Agreement is terminated pursuant to Section 16.2, Contractor shall accept as its sole and exclusive remedy for all damages associated with such termination the following:

(a)
In the event that Owner terminates this Agreement in accordance with Section 16.2 on or before the date [__] day following the Scheduled Preliminary Start Date, Owner shall pay to Contractor a cancellation fee calculated as follows: [Insert cancellation fee schedule]

(b)
In the event that Owner terminates this Agreement in accordance with Section 16.2 more that [ ] days following the Scheduled Preliminary Start Date, the Contractor shall become entitled to receive as a fee for cancellation the amount by which the sum of the payments of the Contract Price made to Contractor before termination is less than the sum of the following: (i) an equitable amount in respect of the progress of the Work executed as at the date of termination; and (ii) an amount in respect of Contractor’s loss of anticipated profit under the Agreement with reference to the unpaid portion of the Contract Price to the extent such loss was not included in the amount determined pursuant to clause (i).  In no event shall the total of the amounts to which the Contractor shall become entitled under the preceding sentence of this Section 16.2.2(b) ever exceed the unpaid portion of the Contract Price.  In addition to such cancellation fee, the Contractor shall be entitled to receive, without duplication: (i) the amount of any expenditure reasonably incurred by Contractor in the expectation of the performance of this Agreement, including amounts spent in respect of Equipment on Site that is not incorporated into the Work; and (ii) the amount of any expenditure reasonably incurred by Contractor  in consequence of the termination of this Agreement, including amounts spent in performance of Contractor’s obligations under Section 16.2.1
(c)
Payments for termination under Section 16.2 shall be due Contractor within fifteen (15) days of Owner’s receipt of a substantiated, itemized invoice and the delivery of any Work executed as of the date of termination.

16.3. Termination by Contractor.

16.3.1. Termination for Owner’s Inability to Perform.  If any proceeding is instituted against Owner seeking to adjudicate Owner as a bankrupt or insolvent and such proceeding is not dismissed within ninety (90) days of filing, or if Owner makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of the insolvency of Owner, or if Owner files a petition seeking to take advantage of any other applicable law relating to bankruptcy, insolvency, reorganization, winding up or composition or readjustment of debts, or if Owner is unable to pay its debts when due or as they mature, then Contractor may terminate this Agreement effective immediately upon giving written notice of such termination to Owner.  Any such termination shall be without prejudice to any existing rights, powers or remedies of either Party under this Agreement.

16.3.2. Termination for Owner’s Failure to Perform.  If:

(a)
Owner fails to pay Contractor any undisputed amount due under any invoice within thirty (30) days after the amount became payable,

(b)
Owner fails to observe or perform any of its material covenants or agreements contained in this Agreement, or

(c)
any material representation or warranty of Owner shall have been incorrect as of the date made and shall remain incorrect at the time in question, 

then, in any such case, if Owner fails to correct such condition with thirty (30) days of receipt of written notice from Contractor stating the nature of the condition and requiring Owner to remedy the same or, if such default is not capable of being remedied within such thirty (30) days, to diligently commence to correct such condition within fifteen (15) days of receipt of such written notice and to complete the correction within forty-five (45) days after receipt of such notice, Contractor may, after giving Owner five (5) Business Days’ notice thereof, terminate this Agreement.  Any such termination shall be without prejudice to any existing rights, powers or remedies of either Party under this Agreement.

16.3.3. Removal of Contractor’s Equipment.  If this Agreement is terminated pursuant to the provisions of Section 16.3.1 or 16.3.2, Contractor shall be entitled to remove immediately Contractor’s Equipment and the temporary work that is on the Site.

16.3.4. Payment on Termination by Contractor.  If this Agreement is terminated pursuant to the provisions of Section 16.3.1 or 16.3.2, Contractor shall be entitled to payment of the same amounts as if the carrying out of the Work had been cancelled under Section 16.2.2.

16.4. Suspension of Work.

16.4.1. Suspension of Work by Owner.

(a)
Owner may, at any time and from time to time and for any reason, by written notice to Contractor, suspend the carrying out of the Work or any part thereof.  Contractor shall, on such written notice of Owner, suspend the carrying out of the Work or any part thereof for such time and in such manner as Owner may require and shall during any such suspension properly protect and secure the Work in accordance with GIP.

(b)
Owner may at any time following a suspension give notice to Contractor to proceed with the Work previously suspended.

(c)
Upon receipt of any such notice to proceed, Contractor shall examine any Equipment delivered to Contractor that was adversely affected by the suspension and shall, at Owner’s expense, make good any deterioration of or damage to such Equipment that may have occurred during the suspension (unless resulting from any breach by Contractor of its obligations to protect and secure the Work) and, subject to Section 16.4.3, shall proceed with the Work previously suspended.

16.4.2. Suspension of Work by Contractor.

(a)
Contractor may, by giving fifteen (15) days notice in writing to Owner, suspend the carrying out of the Work or any part thereof if Owner fails to pay Contractor any undisputed amount due under any invoice within thirty (30) days after the amount becomes payable under this Agreement, unless prior to the end of the fifteen (15) day notice period Owner has paid the overdue amount.  During any such suspension, Contractor shall properly protect and secure the Work in accordance with GIP.

(b)
Upon payment by Owner of such overdue amount, Contractor shall examine the Equipment delivered to Contractor affected by the suspension and shall, at Owner’s expense, make good any deterioration or damage to or of such Equipment that may have occurred during the suspension (unless resulting from any breach by Contractor of its obligations to protect and secure the Work) and, subject to Section 16.4.3, shall proceed with the Work previously suspended.

16.4.3. Adjustment and Compensation for Suspension.  In the event of a suspension of the Work pursuant to this Section 16.4, Contractor and Owner shall negotiate in good faith to agree the level of staff and labor to be retained by Contractor on or near the Site and a monthly fee to be paid to Contractor by Owner during the period of any such suspension.  In the event that the Parties do not agree within thirty days following such suspension, the notice of suspension shall be treated as a Change Order Request delivered by Owner to Contractor pursuant to Section 6.2.1 and Contractor shall proceed to maintain staff and labor on or near the Site as requested by Owner subject to the provisions of Sections 6.2, including the conditions set forth in Section 6.2.5.  Upon receipt of notice to proceed pursuant to Section 16.4.1(b) or upon receipt of payment by Owner of any overdue amount pursuant to Section 16.4.2(b), as a condition to resuming the Work, Contractor shall be entitled to a Change Order pursuant to Section 6.3.1 to reflect any Changes appropriate in respect of such suspension.

16.4.4. Termination for Continuing Suspension.  Notwithstanding that Contractor may have become entitled to appropriate Changes in respect of a suspension or suspensions pursuant to Section 16.4.3, if by virtue of Sections 16.4.1 and 16.4.2 suspension of the Work under this Agreement shall have extended for (a) a continuous period of twelve (12) months, or (b) two (2) or more non-continuous periods that in the aggregate exceed [         ] months occurring following an effective NTP, then Contractor may at any time thereafter, provided such suspension continues, by notice to Owner terminate this Agreement.  In the event of a termination of this Agreement pursuant to this Section 16.4.4, Contractor shall be entitled to payment of the same amounts as if the carrying out of the Work had been cancelled under Section 16.2.2.

ARTICLE 17 
FORCE MAJEURE

17.1. Force Majeure

“Force Majeure” shall mean any events or circumstances, or any combination of such events or circumstances, that are beyond the reasonable control of the affected Party, that could not have been prevented by the exercise of reasonable skill and care, and any consequences thereof, that have a material and adverse effect upon the performance by the affected Party of its obligations under this Agreement, including the following:

(a) Strikes, lock-outs or other industrial action or labor disputes, including those involving either Party or their respective Subcontractors, servants or agents, in any such case employed on the execution of the Works within [Host Country] and those occurring in [Host Country] that are not primarily motivated by the desire to influence the actions of an enterprise so as to preserve or improve conditions of employment.

(b) Any of the following that occur inside or involve [Host Country]: 

(i)
act of war (whether declared or undeclared), invasion, armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, bombs, aerial devices or things falling from airplanes, religious strife or civil commotion;

(ii)
sabotage, terrorism or the threat of such acts, general or organized objections, protests or unrest relating to the Works;

(iii)
except to the extent that they constitute remedies or sanctions lawfully exercised by a Governmental Authority of [Host Country] as a result of a breach by the affected Party, its Subcontractors, servants or agents of the Laws of [Host Country], any act of state or other exercise of a sovereign or executive prerogative by any Governmental Authority of [Host Country], including expropriation, nationalization or compulsory acquisition and acts claimed to be justified by executive necessity, including any Change in Law; 

(iv)
explosions, chemical or radioactive contamination or ionizing radiation (excluding circumstances where the source or cause of the explosion or contamination or radiation is brought or has been brought onto or near the Site by the affected Party or those employed or engaged by the affected Party unless it is or was essential for the construction or operation of any part of the Facility); and

(v)
any event or circumstances of a nature analogous to the foregoing.

(c) Any of the following that are not included in subparagraph (b) above:

(i)
lightning, earthquake, tempest, flooding, fire, cyclone, hurricane, typhoon, tidal waves, whirlwind, storm, drought or lack of water and other unusual or extremely adverse weather or environmental conditions or action of the elements, meteorites, aircraft or objects falling from aircraft or other aerial devices, the occurrence of pressure waves caused by aircraft or other aerial devices travelling at supersonic speeds;

(ii)
act of war (whether declared or undeclared), invasion, armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, bombs, religious strife, insurrection or civil commotion;

(iii)
sabotage, terrorism or the threat of such acts;

(iv)
loss of or damage to materials or Equipment while in transit to the Site;

(v)
epidemic or plague;

(vi)
Act of God;

(vii)
Change in Law, including the imposition after the Effective Date of export controls affecting the export of goods, materials, equipment or technical data for incorporation in the Facility and for which the country of origin [, if not the United States, a member state of the European Union or Japan,] is specified in the Scope of Work; and

(viii)
any event or circumstances similar or analogous to the foregoing. 

17.2. Excused Performance.

Except for the obligation to timely pay money for Work actually performed or for other monetary liabilities incurred hereunder, either Party shall be excused from the performance or delay in performance of its obligations hereunder (and shall not be considered to be in default with respect thereto) if and to the extent that its failure to perform or delay in the performance of each such obligation  is due to Force Majeure or the consequences thereof, provided, that:

(a)
the affected Party gives the other Party written notice describing in reasonable detail, to the extent then available, the Force Majeure as soon as is reasonably practicable, but in no event later than fifteen (15) days after such Party first becomes aware of the occurrence or commencement of such Force Majeure; and

(b)
the suspension of performance is of no greater scope and of no longer duration than is reasonably required by the Force Majeure or consequences thereof, including a reasonable recovery period within which to restart performance.

17.3. Performance Continuation.

Upon the occurrence of any circumstances of Force Majeure, Contractor shall use reasonable efforts to continue to perform its obligations under this Agreement and to minimize the adverse effects of such circumstances.  Contractor shall notify Owner of the steps it proposes to take, including any reasonable alternative means for performance.

17.4. Change Order Consequences of Force Majeure.

17.4.1. Upon the occurrence of any circumstance of Force Majeure, Contractor shall be entitled to a Change Order pursuant to Article 6 under which Contractor shall be reimbursed for all additional costs reasonably incurred by Contractor in performance of its obligations under Section 17.3 and shall receive appropriate Changes in respect of such Force Majeure.

17.5. Resumption of Performance.

When a Party whose performance has been suspended due to Force Majeure becomes able to resume performance of its obligations under this Agreement, such Party shall give the other Party written notice to that effect and shall promptly resume performance hereunder.

17.6. Burden of Proof.

In the event that the Parties are unable in good faith to agree that an event of Force Majeure has occurred, the Parties shall submit the dispute for resolution pursuant to Article 19 and the Party claiming a Force Majeure shall have the burden of proof by a preponderance of evidence as to whether such Force Majeure (a) has occurred, (b) was not a result of such Party’s or its Subcontractor’s fault or negligence and (c) could not have been avoided by due diligence or the use of reasonable efforts by such Party or its subcontractors.

17.7. Termination for Force Majeure.

Notwithstanding that Contractor may have become entitled to an extension of time in which to perform its obligations hereunder due to Force Majeure, if by virtue of Section 17.2 either Party shall have been  excused from the performance of any material obligation under this Agreement for a continuous period of twelve (12) months, then either Party may at any time thereafter, provided such performance is still excused, by notice to the other terminate this Agreement.

17.8. Payment on Termination.

If the Contract is terminated under Section 17.7, Owner shall pay to Contractor, to the extent the same has not already been paid by Owner, such part of the Contract Price, adjusted to give effect to any  additions or deductions previously provided by the terms of this Agreement, as is properly allocable to the Work executed before the date of termination, taking into account the state, condition and topographical location of the Equipment, the amount of work done and all other relevant circumstances.

Contractor also shall be entitled to be paid the sum of the following four amounts:

(a)
The cost of materials or goods reasonably ordered for the Work, or for use in connection with the Work, that have been delivered to the Contractor or of which the Contractor is legally liable to accept delivery.  Such materials or goods shall become the property of the Owner when paid for by the Owner.  Owner shall be entitled to withhold payment in respect thereof until such goods or materials have been delivered to or to the order of the Owner.

(b)
The amount of any other expenditures that in the circumstances were reasonably incurred by Contractor in the expectation of completing the whole of the Work.

(c)
The reasonable cost of removal of Contractor's Equipment and of the return thereof to the Contractor's works in its country or to any other destination at no greater cost than would have been incurred to return the Contractor's Equipment to such works.

(d)
The reasonable cost of repatriation of all staff and workers employed at the Site by Contractor on or in connection with the Work at the date of such termination. 

ARTICLE 18 
INDEMNITIES

18.1. Contractor Indemnity.

Contractor agrees to indemnify, defend and hold harmless Owner Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees) (a) attributable to bodily injury (including death) or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Contractor Indemnitees, or (b) attributable to any bodily injury (including death) or property damage (including property of Contractor or Owner) caused by any spill or release of Hazardous Substances by any of the Contractor Indemnitees or a breach of Section 3.17.2 by Contractor, its Subcontractors or any of their respective agents.

18.2. Owner Indemnity.

Owner agrees to indemnify, defend and hold harmless Contractor Indemnitees from and against any and all claims, demands, losses, damages, causes of action, suits, and liabilities (including all expenses of litigation, court costs and reasonable attorneys’ fees) (a) attributable to bodily injury (including death) or property damage of third parties to the extent caused by the negligence or willful misconduct of any of the Owner Indemnitees, or (b) attributable to bodily injury (including death) or property damage (including property of Contractor or Owner) caused by any Hazardous Substances existing at the Site on the Effective Date, except to the extent of any such injury or damage resulting from any action or inaction by any of the Contractor Indemnitees in connection with the performance of its obligations under Section 3.17.

18.3. Patent Indemnity.

Contractor expressly warrants and represents that it shall indemnify, defend and save the Owner Indemnitees harmless from and against any and all claims whatsoever arising from or in any manner related to an infringement of patents or the improper use of other proprietary rights which may occur in connection with Contractor’s or any Subcontractor’s performance of the Work pursuant to this Agreement and the ownership or use of the Facility or any part thereof provided by Contractor or any Subcontractor (including, without limitation, the use of any such part in conjunction with, or as modified, supplemented or otherwise affected by, any Equipment); provided that Contractor shall have no indemnity obligations hereunder with respect to any claim arising out of (a) use of Equipment in combination with devices or products not supplied by Contractor or any of their respective Subcontractors, (b) use of Equipment in an application or environment for which they were not designed or (c) any violation of the licenses granted by Contractor hereunder.  Should any such claim materially impair Contractor’s performance of the Work or continued operations of the Facility, then Contractor shall, at its own expense, timely procure the right to continue its performance of the Work so as not to materially impair the Project Schedule or such continued operations of the Facility.  This Article 18 states the entire liability of Contractor for patent infringement in connection with the performance of the Work and the ownership and use of the Facility or any part thereof provided by Contractor or any Subcontractor.

18.4. Notice.

Each Party shall promptly notify the other in writing of any claims from any third party, which may be covered by the indemnities set forth in this Article 18.  Without limiting the generality of the foregoing, Owner shall notify Contractor in writing as soon as Owner shall receive notice of any claims of infringement of patents or other proprietary rights occurring in connection with Contractor’s performance of the Work.  In turn, Contractor shall timely notify Owner in writing of any claims which Contractor may receive alleging infringement of patents or other proprietary rights which may affect Contractor’s performance of the Work.

18.5. Defense of Claims.

The indemnifying Party, under Section 18.1, 18.2, or 18.3 (the “Indemnitor”) shall have sole charge and direction of the defense of any suit or proceeding based on any claim, demand, loss, damage, cause of action, suit on liability for which Indemnitor is responsible under any such Section.  The indemnified Party (the “Indemnitee”) shall give the Indemnitor notice of any claim of which it has knowledge and provide such assistance as the Indemnitor may reasonably require in such defense, and shall have the right to be represented in such defense by counsel of its own choice at its own expense.  If the Indemnitor fails to defend any such suit or proceeding, then following [___] days notice to Indemnitor of such election, the Indemnitee shall have the right, in its reasonable discretion, either to defend such suit or proceeding or to settle the claim which is the basis thereof, without further consent from the Indemnitor and without releasing the Indemnitor from its obligation under Section 18.1, 18.2 or 18.3, and in either case the Indemnitor shall reimburse the Indemnitee for its expenses, costs and reasonable attorneys’ fees.  If any claim described in Section 18.3 is held to constitute an infringement of any patent or other proprietary rights and use of any Equipment or process included in the Work is enjoined, Contractor shall at its own expense and at Contractor’s option (i) procure for Owner the right to continue to use the infringing Equipment or process, (ii) replace such Equipment or process with non-infringing equipment or process of equivalent utility and efficiency, or (iii) modify such Equipment or process so that it becomes non-infringing without affecting its utility or efficiency.

ARTICLE 19 
DISPUTE RESOLUTION

19.1. Expert Determination Regarding Time or Price.

If at any time before Substantial Completion, or the earlier termination of this Agreement, the Owner and Contractor have a disagreement or dispute regarding either or both of (i) any Change Order affecting the Project Schedule, including adjustments to the Guaranteed Completion Date, End Date or other timing requirements, or (ii) any Change Order affecting the Contract Price or any other payment or compensation to which Contractor may be entitled under this Agreement, but excluding any disagreement or dispute involving in whole or in part a Change or adjustment to Performance Guarantees, Minimum Performance Guarantees or Warranties, then either Contractor or Owner (the “Applicant”) may by written notice (an “Expert Reference Notice”) to the other Party (the “Respondent”) require their dispute to be resolved by an independent expert (“Independent Expert”) in accordance with the following procedures:

(a)
The Expert Reference Notice shall include a description of the dispute, the grounds on which the Applicant relies in seeking to have the dispute determined in its favor and a copy of any written materials that the Applicant proposes to submit to the Independent Expert.  The Respondent, within ten (10) days after  delivery of the Expert Reference Notice, shall deliver to the Applicant a written response (the “Response”) setting forth any additional matters related to the dispute, the grounds on which the Respondent relies in seeking to have the dispute determined in its favor and a copy of any written materials that the Respondent proposes to submit to the Independent Expert.  This Section 19.1(a)  shall not be construed so as to prevent either Party from using or producing further written materials, but the Party using or producing such further materials shall give notice to the other of its intention to use such materials and the other Party shall have a reasonable time, not exceeding seven (7) days, to respond thereto.

(b)
The Applicant and the Respondent may appoint by agreement, or failing such agreement within twenty (20) days following delivery of the Expert Reference Notice the ICC International Centre for Expertise (“ICC”) shall appoint, within ten (10) days of the application of either such Party, an independent consultant experienced in the construction and engineering of power generation facilities similar to the Facility and Work in size and scope to act as the Independent Expert and to determine the matters set out in the Expert Reference Notice and the Response.  The application to the ICC shall include copies of the Expert Reference Notice, the Response and any further written materials exchanged by the Parties.

(c)
Within seven (7) days of the appointment of the Independent Expert, the Independent Expert shall designate a time and place for a hearing of the Parties on the dispute and shall designate procedures to be utilized at the hearing, which procedures shall provide for the examination and cross examination of witnesses.  The hearing shall be held in the City of New York, unless otherwise agreed, and shall not occur more than twenty-one (21) days after the appointment of the Independent Expert.   

(d)
The Parties shall not be entitled to apply for discovery of documents.  The Parties shall cooperate in good faith in providing to the Independent Expert any information reasonably requested and needed to resolve the dispute.

(e)
At the time designated for the hearing, each Party shall appear before the Independent Expert and present its case.  The Parties may be assisted in such hearing by counsel or representatives of their choice. 

(f)
The Independent Expert shall render his or her decision on the dispute as soon as possible after the hearing as he or she considers in his or her expert opinion to be fair and reasonable, taking into consideration the relevant facts, the terms of the Agreement and GIP, and shall forthwith advise the Parties of such decision, including a concise statement of the facts and the basis of such decision, no later than fifteen (15) days after completion of the hearing.  

(g)
The Independent Expert need not be bound by strict rules of law where he considers the application thereof to particular matters to be inconsistent with the spirit of this Agreement and the underlying intent of the Parties, and as to such matters his conclusions shall reflect his judgment of the correct interpretation of all relevant terms hereof and the correct and just enforcement of this Agreement in accordance with such terms and the intent of the Parties.

(h)
The Independent Expert shall have the authority to make determinations to resolve disputes referred to the Independent Expert in accordance with these terms, and any determination made by the Independent Expert in relation to any individual dispute shall be binding on the Parties up to the date of Substantial Completion or earlier termination of this Agreement, but thereafter may be referred de novo to arbitration under Section 19.2.

(i)
If the Independent Expert fails to render a decision within forty-five (45) days after the hearing’s completion, or such longer or shorter period as the Parties may agree in writing, either Party may, upon giving notice to the other, terminate such appointment, and (unless the Parties otherwise agree) a new Independent Expert shall be appointed who shall resolve the dispute in accordance with this Agreement.

(j)
Any fees and expenses charged by the Independent Expert and the ICC in connection with their responsibilities under this Section 19.1 shall be shared equally among the Parties.

(k)
Delivery of the Expert Reference Notice shall toll running of any applicable statute of limitations and any defenses based on the passage of time until the date of Substantial Completion or earlier termination of this Agreement, and the Parties agree to take such action, if any, required to effectuate such tolling.

19.2. Arbitration.

Except for remedies regarding Confidential Information under Section 20.4 and for disputes that may be resolved by the Independent Expert under Section 19.1 before Substantial Completion, any claim, dispute or controversy arising out of or relating to this Agreement or the breach, termination or repudiation thereof, other than a dispute to which the Expert Determination provisions of Section 19.1 apply, shall be resolved exclusively by submission to binding arbitration in the Borough of Manhattan, New York, in accordance with the Construction Industry Arbitration Rules of the American Arbitration Association (“AAA Rules”) then in effect.  There shall be three arbitrators, with each Party selecting one; the third arbitrator, who shall be the chairman of the panel, shall be selected by the two arbitrators appointed by the Parties.  The claimant shall name its arbitrator in the demand for arbitration and the responding Party shall name its arbitrator within thirty (30) days after receipt of the demand for arbitration.  The third arbitrator shall be named by the first two arbitrators within thirty (30) days after the appointment of the second arbitrator.  Each arbitrator must be qualified by having at least ten (10) years’ experience in the construction and engineering of power generation facilities or in the electric utility industry.  Should any Party fail timely to name its arbitrator or should the first two arbitrators named fail timely to name a third arbitrator, any such arbitrator not timely named shall be appointed pursuant to the AAA Rules.  The award of the arbitrators shall be based upon principles of law and shall be final and binding upon the Parties without the right of appeal to the courts.  Judgment on the award may be entered by any court having jurisdiction thereof.  The costs and expenses of the arbitration (including reasonable attorney’s fees) shall be borne by the losing Party, unless the arbitrators determine that it would be manifestly unfair to honor this agreement of the Parties and determine a different allocation of costs.

19.3. Submission to Jurisdiction and Service of Process.

This Article 19, any Determination by the Independent Expert pursuant to Section 19.1, and any arbitral award hereunder shall be enforceable, and any action in aid of dispute resolution hereunder may be brought, in either the United States District Court for the Southern District of New York or, if such court refuses jurisdiction or the Parties agree this court would not have jurisdiction, then in any court of the State of New York sitting in the Borough of Manhattan, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.  Each of the Parties irrevocably appoints CT CORPORATION SYSTEM (the “Process Agent”), with an office currently at 1633 Broadway, New York, New York 10019, New York, New York, to act as its Process Agent and to receive on behalf of it and its property service of copies of process that may be served in any such action or proceeding and irrevocably consents to such service by certified mail to its Process Agent or by delivery of such service to it at its address specified in this Agreement.  Each of the Parties hereto represents and warrants that the Process Agent has agreed to act as its agent for service of process, and agrees to take any and all action, including the filing of any and all documents and instruments, that may be necessary to continue such appointment in full force and effect.

19.4. Applicable Law and Arbitration Act: Waiver of Punitive Damages.

All procedural aspects of the agreement to arbitrate, including, but not limited to, the construction and interpretation of the agreement to arbitrate, the scope of the arbitrable issues, allegations of waiver, delay, or other defenses as to arbitrability, and the rules governing the conduct of the arbitration, shall be governed by and construed pursuant to the United States Arbitration Act, 9 U.S.C. §§ 1-16.  In deciding the substance of any such claim, dispute or controversy, the arbitrators shall apply the substantive laws of the State of New York without reference to any rule thereof that would require the application of the law of another jurisdiction; provided, however, that the arbitrators shall have no authority to award punitive damages under any circumstances (whether it be exemplary damages, treble damages, or any other penalty or punitive type of damages) regardless of whether such damages may be available under New York law, the Parties hereby waiving their right, if any, to recover punitive damages in connection with any such claims, disputes or disagreements.

19.5. Consolidation.

The Parties agree to consolidation of related arbitrations between the Parties involving common issues of law or fact, as provided in the AAA Rules.

19.6. Continuation of Services.

Except as otherwise provided hereunder, pending final resolution of any dispute, whether or not submitted to the Independent Expert for determination or to arbitration hereunder, Contractor shall continue to fulfill its obligations under this Agreement.

ARTICLE 20 
CONFIDENTIAL INFORMATION

20.1. Confidential Information.

From the Effective Date until two (2) years following Substantial Completion or the earlier termination of this Agreement, neither Contractor, Owner nor any licensee of Owner pursuant to Section 8.1.4 shall disclose any Confidential Information other than to its Representatives, to the Independent Expert in any determination pursuant to Section 19.1, to the arbitrators in any arbitration pursuant to Section 19.2 and to any court (with an appropriate protective order) in any litigation pursuant to Section 19.3 or Section 20.4.  “Representatives,” as used in this Agreement, shall include directors, officers, employees, auditors, counsel, Lenders, Affiliates and such Affiliate’s directors, officers, employees, auditors, and counsel. It is understood (a) that any Representative receiving Confidential Information shall be informed of the obligation of nondisclosure pursuant to this Agreement and (b) Owner and Contractor each shall be responsible for any breach of this Agreement by its Representatives.

20.2. Notice Preceding Compelled Disclosure.

If Contractor, Owner or any Representative of either is requested or required (by oral question, interrogatory, request for information or documents, subpoena, civil investigative demand or other law or legal process) to disclose any Confidential Information, such Party will promptly notify the other Party of such request or requirement so that the other Party may seek an injunction, appropriate protective order or grant a waiver of compliance with the provisions of this Agreement.  If, in the absence of an injunction, protective order or the receipt of a waiver hereunder, such Party is compelled by such law or legal process to disclose any Confidential Information, then such Party may disclose only such of the Confidential Information as is required, provided that if it exercises reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to the disclosed Confidential Information, there shall be no liability for the disclosure of Confidential Information pursuant to this sentence.

20.3. Definition of “Confidential Information”.

The term “Confidential Information” shall mean all written information relating to the Facility marked confidential furnished by one Party to the other after the Effective Date of this Agreement. Confidential Information also shall include all written information generated by a Party or its Representatives that contains, reflects or is derived from furnished Confidential Information.  The term “written information” shall include information recorded or stored in a digital format on electronic, magnetic or optical media.  The following shall not constitute Confidential Information for purposes of this Agreement: (a) information that is or becomes publicly available other than as a result of a disclosure in violation of this Agreement, (b) information that already was known to the recipient prior to being furnished pursuant to this Agreement, and (c) information that becomes available on a non-confidential basis from a source other than the disclosing Party if such source was not subject to any prohibition against transmitting the information to the recipient.

20.4. Remedies.

Money damages would not be a sufficient remedy for any breach of the above provisions of this Article 20 and the disclosing Party shall be entitled to seek specific performance and injunctive relief as remedies for any such breach.  Such remedies shall not be deemed to be the exclusive remedies for any such breach, but shall be in addition to all other remedies available at law or in equity.  The Parties agree that any action or application for such remedies may be brought either the United States District Court for the Southern District of New York or, if such court refuses jurisdiction or the Parties agree such court would not have jurisdiction, then in any court of the State of New York sitting in the Borough of Manhattan, and the Parties each consent to the nonexclusive jurisdiction of, and to the laying of venue in, such court for such purpose.  Each Party irrevocably waives any objection to this venue on any ground, including that it is an inconvenient forum.  Each of the Parties irrevocably appoints CT CORPORATION SYSTEM (the “Process Agent”), with an office currently at 1633 Broadway, New York, New York 10019, to act as its Process Agent and to receive on behalf of it and its property service of copies of process that may be served in any such action or proceeding and irrevocably consents to such service by certified mail to its Process Agent or by delivery of such service to it at its address specified in this Agreement.  Each of the Parties hereto represents and warrants that the Process Agent has agreed to act as its agent for service of process, and agrees to take any and all action, including the filing of any and all documents and instruments, that may be necessary to continue such appointment in full force and effect.

ARTICLE 21 
SECURITY

21.1. Retention Bond.

Contractor may provide Owner one or more letters of credit or bank guarantees in a form reasonably acceptable to Owner, issued by a financial institution rated at least “A” by Standard & Poor’s and at least “A2” by Moody’s Investors Service (the “Retention Bond”) in an amount equal to the Retainage or, at the option of Contractor, any Punchlist Withholding.  The Retention Bond (or a replacement Retention Bond provided to Owner prior to the expiration or termination of the Retention Bond) shall be in full force and effect from the date provided to Owner and shall remain in full force and effect in respect of an amount equal to the Retainage until the Availability Test has demonstrated the achievement of the Availability Guarantee and thereafter in an amount equal to the Punchlist Withholding.  Notwithstanding, the Retention Bond includes an amount equal to any Punchlist Withholding, the Retention Bond shall remain in full force and effect in an amount equal to the Punchlist Withholding until Contractor’s completion of all Punchlist items.  The Retention Bond may be drawn upon by Owner in U.S. Dollars in the United States of America from time to time for Contractor’s failure to perform any of its material obligations under this Agreement.

ARTICLE 22 
MISCELLANEOUS PROVISIONS

22.1. Governing Law.

This Agreement shall be governed by, construed and enforced in accordance with, the laws of the State of New York (without giving effect to the principles thereof relating to conflicts of laws except Section 5-1401 of the New York General Obligations Law).

22.2. Notice.

Any notice, demand, offer, or other written instrument required or permitted to be given pursuant to this Agreement shall be in writing signed by the Party giving such notice and shall be hand delivered or sent by registered letter or telefax (subject to confirmation of receipt) to the address or telefax number set forth below.

To Owner:

With Copy To:

To Contractor:

[Enron 




]

333 Clay Street, Suite 400

Houston, Texas 77002

Attention: Project Manager

Telefax: (713) 646‑7202

Each Party to this Agreement shall have the right to change the place to which notice shall be sent or delivered by similar notice sent in like manner to the other Party.  The effective date of an notice issued pursuant to this Agreement shall be as of the addressee’s receipt of such notice.

22.3. Assignment.

Except as set forth below in this Section 22.3, this Agreement may be assigned only with the prior written consent of the other Party to this Agreement.  Owner may assign this Agreement and any rights or obligations hereunder to any Lender or any trustee or agent of any Lender as collateral security (and in connection therewith, Contractor shall execute and deliver to Lender a consent agreement in a form reasonably requested by Lender).  Contractor may assign this Agreement to any Affiliate of Contractor; provided that such Affiliate assumes Contractor’s obligations under this Agreement and Contractor unconditionally guarantees the performance of such Affiliate’s obligations under this Agreement.  Any purported assignment not in compliance with this Section 22.3 shall be void and without force or effect.

22.4. Unlawful Payments.
Contractor and Owner each covenants and agrees not to act in violation of the U.S. Foreign Corrupt Practices Act, and in connection therewith, shall not directly or indirectly receive, authorize, make, or promise to make any offer, payment, or gift of anything of value that would violate the laws of the United States of America, or the laws of the country or countries in which any of the Work is performed (including [Host Country]), to or for the use or benefit of (a) any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person, or (b) any Person, while knowing that all or a portion of such money or thing of value will be directly or indirectly offered, given, or promised to any official, candidate for political office, or employee of any agency or instrumentality of any government, political party, public international organization, or any other Person.

Contractor agrees to indemnify, defend and hold harmless Owner Indemnitees from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of Contractor (including its Subcontractors and their officers, directors, and representatives) to comply with this Section 22.4 in connection with the performance of the Work.  Owner agrees to indemnify, defend and hold harmless Contractor from and against any and all fines, penalties, related costs and expenses, including reasonable legal expenses, attributable to any failure of any of the Owner  Indemnitees or any direct or indirect owners of or investors in Owner to comply with this Section 22.4 in connection with the performance of the Work, the Facility, the Project Agreements or the Owner’s project referred to in Recital (A) on the first page of this Agreement.

22.5. Miscellaneous.

22.5.1. Entire Agreement.  This Agreement contains the entire understanding of the Parties with respect to the subject matter hereof and reflects the prior agreements and commitments with respect thereto.  There are no other oral understandings, terms or conditions and neither Party has relied upon any representation, express or implied, not contained in this Agreement.

22.5.2. Amendments.  No change, amendment or modification of this Agreement shall be valid or binding upon the Parties hereto unless such change, amendment or modification shall be in writing and duly executed by both Parties hereto.

22.5.3. Joint Effort.  Preparation of this Agreement has been a joint effort of the Parties and the resulting document shall not be construed more severely against one of the Parties than against the other.

22.5.4. Captions.  The captions contained in this Agreement are for convenience and reference only and in no way define, describe, extend or limit the scope of intent of this Agreement or the intent of any provision contained herein.

22.5.5. Severability.  The invalidity of one or more phrases, sentences, clauses, sections or articles contained in this Agreement shall not affect the validity of the remaining portions of the Agreement so long as the material purposes of this Agreement can be determined and effectuated. If any material provision is held to be invalid, the Parties agree to negotiate an equitable amendment to the provisions of this Agreement to give effect to the underlying purposes of the invalid portion or provisions of  this Agreement.

22.5.6. No Waiver.  Any failure of any Party to enforce any of the provisions of this Agreement or to require compliance with any of its terms at any time during the pendency of this Agreement shall in no way affect the validity of this Agreement, or any part hereof, and shall not be deemed a waiver of the right of such Party thereafter to enforce such provisions or require compliance with such terms.

22.5.7. Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of the Parties hereto and their successors and permitted assigns.

22.5.8. Exhibits.  All exhibits referenced in this Agreement shall be incorporated into this Agreement by such reference.

22.5.9. Obligations.  Nothing contained in this Agreement shall be construed as constituting a joint venture or partnership between Contractor and Owner.

22.5.10. Further Assurances.  Contractor and Owner agree to provide such information, execute and deliver any instruments and documents and to take such other actions as may be necessary or reasonably requested by the other Party that are not inconsistent with the provisions of this Agreement and that do not involve the assumptions of obligations other than those provided for in this Agreement, in order to give full effect to this Agreement and to carry out the intent of this Agreement.

22.5.11. Priority.  In the event of any conflict or inconsistency between this Agreement and the Exhibits incorporated herein or any other incorporated or associated documentation, the terms and conditions of this Agreement shall control notwithstanding such incorporation.

22.5.12. Counterparts.  This Agreement may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by both Parties.

22.5.13. Survival.  The indemnities set forth in this Agreement shall survive the completion of the Work, the payment of all portions of the Contract Price, and any termination of this Agreement.

22.5.14. Performance of Obligations.  If an obligation to be performed under this Agreement falls due on a day other than a Business Day, the obligation shall be due on the next Business Day.

IN WITNESS WHEREOF, Owner and Contractor executed this Agreement as of the date first written above.

Owner:

[_____________________]

By:___________________

Name:_________________

Title:__________________

Contractor:

[________________________]

By:_______________________

Name:_____________________

Title:______________________

EXHIBIT A
PROJECT SCHEDULE SUMMARY

A summary of the Project Schedule is  [ as follows// set forth on the following [xx] pages.]
[Note:  The summary schedule may be a 2 to 3 page GANT chart or a table similar to that shown below]

Event
Party Responsible
Time Elapsed From [Preliminary NTP] (unless otherwise indicated)

Issue Preliminary NTP







Issue NTP
Owner






Grant of Unlimited Access to Site
Owner






Mobilization Notice
Contractor






Mobilize Site Office 
Contractor






Grant of Unlimited Access to Right-of-Way for Transmission Line
Owner






Grant of Access to the [____] Switchyard (periods of access to be agreed between Owner and Contractor)







Start erection of HRSGs
Contractor






Set Auxiliary Boiler on Foundation
Contractor






Energize substation
Contractor






Provision of Operating Personnel Trainees
Owner






Natural Gas Available at Site
Owner






Access to Grid and Dispatch for Testing
Owner






Combustion Turbine Synchronization
Contractor






Mechanical Completion
Contractor






Steam Turbine Synchronization
Contractor






Start Performance Test
Contractor






Submit Performance Test Result
Contractor






Start Availability Test
Contractor






Submit Availability Test Report
Contractor






Guaranteed Completion Date







End Date



EXHIBIT B
SPECIFICATIONS

[Note1  The Specifications should provide a description of the Facility.

Note 2  The following constitute the EECC template Specifications, to be modified by Engineering as required, or replace by comparable specifications.

Note 3  The following outline specifications are intended only for use by EECC and not for delivery to its Clients.]
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ENRON ENGINEERING & CONSTRUCTION COMPANY

ENGINEERING DEPARTMENT

RECORD OF SPECIFICATION REVISIONS

SPECIFICATION:
EP-ED-001

DESCRIPTION: 
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1. OVERVIEW

The Facility is based on [one {Manufacturer, Type or Model} gas turbine generator (GTG) used in combined cycle with one {Manufacturer, Type or Model} steam turbine generator (STG), one {Manufacturer, Type or Model} gas turbine on single shaft combined cycle configuration with a {Manufacturer, Type or Model} steam turbine and an electric generator].  The balance of the plant equipment, facilities, processes and performance data described herein is reasonably representative of the intended final project configuration.  Plant components and systems shall be provided with adequate instrumentation to monitor control alarms and record significant plant/equipment parameters and functions to ensure proper and safe plant operation.  The exact type of plant facilities, equipment sizes, quantities, and processes will vary according to final technical design to meet required plant output and performance agreements, including schedule.

Terms appearing in these Specifications with their first letter capitalized shall have the meanings set forth in Article 1 of the Agreement unless otherwise defined herein.
2. DESIGN BASE

The design base of the Facility at the Site will be based upon the specifications, capacities, parameters and site conditions that are described in this document.

2.1. 
Facility Description

The proposed Facility is a nominally rated [XXX] MW combined cycle plant using [X] [Manufacture, Type or Model] gas turbine[s] and [X] [Manufacture, Type or Model] steam turbine[s].  [Each, The] steam turbine/gas turbine combination shall normally power one generator [each, combined].  The primary fuel will be natural gas.  The secondary fuel will be [Number 2 fuel oil].

2.2. Design Conditions

Base Conditions

Elevation (site)
XXX
Meters above MSL

Air Temperature (Annual Average)
Coincident Relative Humidity

Average
XX
°C
XX
%

Absolute Maximum
XX
°C
XX
%

High Average
XX
°C
XX
%

Low Average
XX
°C
XX
%

Absolute Minimum
XX
°C
XX
%

Precipitation

Yearly Average
XX


24 Hour Maximum
XX


Maximum Wind Velocity
XX
Meters/sec

Average Wind Velocity
XX
Meters/sec

Seismicity
UBC


2.3. Plant Parameters

Design Base

Elevation
XXX
Meters above MSL

Operating Temperature Range



High Average
XX
(C

Average (Base)
XX
(C

Low Average
XX
°C

Fuel, Primary
[Natural gas]
Maximum total Sulfur & Sodium

Fuel, Secondary 
[Number Fuel Oil]
Maximum total Sulfur & Sodium

Approx. Plot Plan Dimensions
XXX x XXX
M

Total Plant Power, Net
XXX
MW

NOx Emissions
XX
Ppmvd

CO Emissions
XX
Ppmvd

SOx Emissions
XX
Ppmvd

Design Life
XX
Years of Operation

2.4. 
Codes and Standards:

[US Standards]

ANSI

AMERICAN NATIONAL STANDARDS INSTITUTE

ASME

AMERICAN SOCIETY OF MECHANICAL ENGINEERS

ASTM

AMERICAN SOCIETY FOR TESTING AND MATERIALS

NEMA
NATIONAL ELECTRICAL MANUFACTURER’S ASSOCIATION

IEEE
INSTITUTE OF ELECTRICAL AND ELECTRONIC ENGINEERS

NEC

NATIONAL ELECTRICAL CODE

NESC

NATIONAL ELECTRICAL SAFETY CODE

OSHA

OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION

NFPA

NATIONAL FIRE PROTECTION ASSOCIATION

AISC

AMERICAN INSTITUTE OF STEEL CONSTRUCTION

ASHRAE
AMERICAN SOCIETY OF HEATING, REFRIGERATION AND AIR CONDITIONING ENGINEERS

NACE

NATIONAL ASSOCIATION OF CORROSION ENGINEERS

[International Standards]

IEC

INTERNATIONAL ELECTROTECHNICAL COMMISSION

3. SITE DEVELOPMENT

The Facility will be located on the Site in [City], [State], [Country]. The Plant will be sited and designed to meet World Bank Standards for noise and emissions.  Site development is based on flat and level land.  No soil remediation for toxic inclusions are considered and no removal of solid inclusions that would require other than earth moving equipment.  No blasting or similar operations are anticipated.

3.1. 
Interface Points

Various services by others or interconnections with others will be required for construction and operation of the Facility. Some of these requirements and the interface points are defined in this section.

a)
Road Access: Access to the Site will be via the existing public roads. Some allowance has been made for intra-plant access roads.

b)
Plant make up water will be from a [lake, river, municipal supply, adjacent facility] and is estimated to be [XX tons per hour, gallons per minute]. This water requirement is based on the Facility operating at [XX %] average availability.  It is assumed potable water will be delivered to the site in a water main at the battery limit of the Facility.

c)
Raw water will be stored in a raw water storage tank with a [3-day] supply capacity.  Balance of plant water and fire water shall be taken from this storage tank.  A portion of the storage tank shall be dedicated for fire fighting by elevating the outlet of other services above the storage volume required for fire water.

d)
Treated clean wastewater will be discharged to the existing plant storm water system. Storm water runoff will be discharged to normal surface discharge at the plant boundary.  The oil separated from the oily wastewater shall be collected and disposed off Site by truck.

e)
Construction power will be provided from [local utility, local generation site, existing facility, by customer].  Step down transformers shall be provided by [____________] if required.

f)
The interface point for electrical power generated from the Facility will be the high voltage side of the substation dead end structures.  Metering will be included at the high side of the main step-up transformer[s].

g)
The interface point for natural gas fuel is the gas pipeline at the Facility boundary. Number 2 fuel oil will be delivered by [road tanker, pipeline, barge].  Custody transfer quality meters shall be included for both fuels.

h)
Black-start capability is not included in the scope of supply.

4. MAJOR POWER GENERATION EQUIPMENT

4.1. 
Gas Turbine

The system shall be comprised of [XX] [Manufacture, Type or Model] gas turbine [s], nominally ISO rated at [XXX] MW, complete with a [natural gas dry low NOx/ conventional combustors, dual fuel, naphtha, LNG] firing system [water injection system for NOx control while burning liquid fuel], inlet air plenum w/silencer, inlet air filter, [chiller, evaporative cooler] lube oil cooler, exhaust plenum with silencer, and on-line, off-line compressor cleaning system.  The gas turbine package will include a complete control system.

4.2. 
Heat Recovery Steam Generators (HRSG)

A [XX] pressure, [reheat, non-reheat], [unfired, supplementary fired with {natural gas, number 2 fuel oil}] HRSG[s] will be furnished by Contractor.  [The, Each] HRSG will be equipped with a [100 m] exhaust stack. The HRSG will be modular and shipped shop-assembled to the maximum extent practical. A [deaerating condenser, vacuum deaerator, integral deaerator, stand alone deaerator] shall be used to provide deaerated water to the HRSG.  The gas turbine exhaust flow shall be [horizontal with vertical heat transfer surfaces].  No allowance will be made for a bypass stack.

4.3. 
Steam Turbine

The steam turbine will be a [Manufacturer] [single shaft], axial flow, [reheat, non-reheat], [double expansion, single expansion] [extraction, induction] condensing machine.  The steam turbine package will include the main steam stop and control valves, control system, and turbine supervisory instrumentation.

The steam turbine will exhaust to a steam surface condenser.  [A blanking plate will be provided.]  The condenser will have 100 % steam dump capabilities in order to permit the gas turbines and HRSG’s to operate unfired during steam turbine outages.

4.4. 
Generator

The [Gas Turbine Generator (GTG), Steam Turbine Generator (STG), Gas Turbine/Steam Turbine combined generator] shall be a [totally enclosed water to air cooled (TEWAC), hydrogen cooled] synchronous machine with power factor range of [0.85] lag to [0.95] lead.  The generator shall be directly coupled to the [gas turbine, steam turbine, gas turbine and provided with a mechanical clutch on the steam turbine side manufactured by SSS].  The generators will have a Class F insulation system and be limited to Class B temperature rise.

5. NATURAL GAS FUEL SYSTEM

Filtered, super-heated natural gas will be supplied to the gas turbine. The fuel treatment system will be designed to ensure that the manufacturer’s requirements for minimum contaminant requirements are met, taking into account the fuel likely to be delivered to the Facility.  The natural gas fuel system will include:

(
An actuated emergency shutdown (isolation) valve;

(
A filter separator skid with duplex filter system;

(
Fuel heating system to provide the required gas superheat;

(
A pressure regulating station;

(
A custody transfer meter;

(
A final filter at the connection to the gas turbine skid;

(
S/S piping downstream of the final filter separator.

6. LIQUID FUEL SYSTEM

Treated fuel oil will be supplied to the gas turbine. The fuel treatment system will be designed to ensure that the manufacturer’s requirements for minimum contaminant requirements are met[, given the worst case fuel that may be delivered to the facility.] The liquid fuel system will include:

(
A fuel unloading skid complete with breakaway connections;

(
A fuel oil storage tank for storing [XX] days supply of fuel oil

(
A filter separator skid with [duplex filter system, centrifuge];

(
A fuel forwarding station;

(
A day tank for storing treated liquid fuel;

(
A final filter at the connection to the gas turbine skid.

7. LUBE OIL STORAGE

The gas turbine/steam turbine/generator(s) lube oil storage system will include:

(
[XXX] gal lube oil storage tank;

(
Lube oil transfer pump;

(
Lube oil filter;

(
Lube oil treatment skid.

8. WATER SUPPLY, TREATMENT, AND TANKS

Raw water shall be stored in a [XX] gallon storage tank that includes [XX] gallons dedicated to fire fighting.  The following components will also be included:

(
[Reverse-osmosis unit];

(
Demineralizer system (2 - 100% trains);

(
[Condensate polisher];
(
Demin water storage tank – [volume];

(
Acid and caustic storage tanks;

(
Potable water distribution system;

(
Raw water pumps;

(
Complete control system.

9. MAIN COOLING SYSTEMS
(
[XXXX] gpm design circulation cooling tower;

(
Steam surface condenser, [XXX] duty;

(
Main cooling water circulation pumps [2x50 %, 1x100 %, 3x50 %];

(
Auxiliary circulation pumps [2x100 %, 3x100 %, 4x100 %];

(
Two (2) 100% plate & frame heat exchangers;

(
Closed loop-cooling system including two (2) 100% pumps.

10. WASTEWATER TREATMENT SYSTEM


Plant liquid effluent discharge to the environment shall meet World Bank Standards and applicable [Host Country] Law].  At a minimum, the system will incorporate the following components:

(
Neutralization system w/pumps;

(
Waste water treatment tank;

(
API oil water separator;

(
[automatic, manual] analyzer system;
(
Complete control system.

11. FIRE PROTECTION SYSTEMS

The Fire Protection System shall be designed to meet the requirements of the [City, Country] Fire Code and the NFPA.  Further, the design will meet the minimum requirements of the insurer’s underwriter for insurance.

(
Fire water pumps [AC motor, diesel engine, AC jockey];

(
Main system loop with hydrants;

(
Centralized control panel;

(
Local water hose reels as required;

(
Deluge system for turbine auxiliaries, auxiliary transformer and step-up transformer;

(
[Fuel tanks foam system];

(
[Portable systems];

(
A total flooding automatic fire protection system shall be provided for the gas turbine enclosures, complete with an approved fire-extinguishing agent.  A manually operated system shall be provided for the CCR.

Raw water capacity for the fire water system will be available from the existing supply.  No additional tankage has been considered.

12. PLANT SUBSTATION / UTILITY INTERCONNECTION

Facility power output, including during Performance Tests, will be metered at the high voltage side of the generator step-up transformer and sold to the [Utility, customer].  The metering system shall be of revenue quality, consisting of solid state meters, CTs, and PTs, with the total metering system inaccuracy less than 0.5% over a plant output range of 5% to 120%.  The revenue metering system shall have primary and backup bi-directional meters for dependability.

12.1. High Voltage Substation

The interface between the Power Station and the [Utility’s, customer’s] electrical grid shall be at the terminating structures located in the high voltage substation.  Coordination with the [Utility, customer] shall be performed at an early stage to determine all relevant construction and operating parameters (e.g. nominal voltage, frequency, allowable voltage variation and available system short circuit current).  These parameters shall then be used to finalize the electrical design base as follows:

[The high voltage switchyard configuration shall be governed by the Utility’s requirements, and shall be optimized based on the plant configuration, size and number of outgoing transmission lines.]  [Discuss]
Main Substation Design Base

Substation Design Type 
Outdoor/open air

Grid Voltage
KV +/- 5%

Grid Frequency
HZ +/- 3%

Utility System Short Circuit Contribution
KA

Number of Transmission Lines (positions)


Nominal Equipment Rating
KV

Maximum Operating Voltage
KV

BIL Rating
KV

Busbar Configuration
[Double Bus] [Ring out] [Breaker and a Half]

Number of SF6  Circuit Breakers


Substation Rated Current
Amp

Type of Substation Protection
Solid state relaying

Type of Revenue Metering
Bi-directional, solid state

DC Systems
1 battery/dual chargers - ____VDC

Substation Yard Lighting Type
HP sodium vapor

Teleprotection and Communication Relaying System
Distance, overcurrent and power line carrier

The plant switchyard will be [an Air Insulated Substation (AIS), Gas Insulated Substation (GIS)].  The power generated from the power facility will be transformed from ____ kV to ____ kV by means of generator step-up transformers.  The switchyard will have ___ SF6 breakers, with isolating switches, grounding switches and will tie directly to ______.  The switchyard will be configured in a _____ breaker ____ bus system.

The switchyard, substation and generating facilities will be protected by solid-state relaying systems including line distance, differential, busbar overcurrent, and breaker failure protection.  The protection system will be coordinated with the existing grid and utility requirements. [If required, a SCADA system will be provided and will be compatible with the existing system.]

The switchyard will have a building to house all control and protection equipment associated with the ______ kV system.  The building will be a prefabricated, air-conditioned metal building designed for unmanned operation.

Communications with the Utility will be achieved by _________________.  The communication system will be an extension of the existing system and will be installed in the central control room (CCR) and the switchyard control building.

A switchyard DC system will be provided and will consist of a station battery that is sized based on a load profile of consumers in the _______ kV system, and two 100% redundant battery chargers.

The switchyard will have two redundant _______VAC feeders from the generating facility. Either of the two power supplies will serve all alternating current (AC) loads in the switchyard and will be equipped with a transfer switch to automatically transfer the load to the secondary supply upon loss of the primary supply.

Electrical Design Base

Generation Voltage
[XXX] kV

Medium Voltage Level
[XXX]  kV

Low Voltage Level
[XXX]    V

DC Voltage Level
[XXX]   VDC

System Frequency (Nominal)
[XXX]  Hz

System Power Factor (@ gen. Terminals)
0.85 lagging to 0.95 leading

Generator Breaker/PT Cubicles [XX.XX kV]
1

Generator Short Circuit Ratio
>0.56

13. POWER PLANT ELECTRICAL SYSTEMS

13.1. Generator Leads / Step-Up Transformers

[Each, The] generator shall deliver power to the step-up transformer through [an isolated phase bus, a segregated phase bus] duct.  This bus shall consist of suitably rated [aluminum or copper, copper] conductors with each of the three phases insulated from, but surrounded by an aluminum enclosure.

The generator shall be connected to the grid by means of a generator step-up transformer.  The generator step-up transformer shall have an [on-load, off-load] tap changer. The [GTG, gas turbine and steam turbine combined generator] shall be synchronized to the grid through a [generator circuit breaker located on the low voltage side of the step-up transformer, H. V. circuit breaker located in the switchyard].  Provision shall be made to allow the GT’s to be synchronized to the grid via a H.V. circuit breaker in the switchyard.  The STG shall be synchronized to the grid via a H.V. circuit breaker located in the switchyard.

[Note: repeat table below as necessary for each unique GSU transformer].

[GTG, STG, Combined Generator] Step-Up Transformer

Quantity
[XX]

Transformer Rating
[XXX] / [XXX]  / [XXX]   MVA

Type
Oil-Filled

Cooling Stages
OA / FA / FA

Nominal Primary Voltage (Generator Voltage)
[XXX]  kV – Delta

Nominal Secondary Voltage (High Voltage)
[XXX]  kV Grnd-Wye

Tap Changers    (on load/off load)
On load 

Tap Change
[5/8%, 1.25%] each

Number of Tap Changes Up
[16, 8]

Number of Tap Changes Down
[16, 8]

Generator Connections
1

Generator Connection Type
Isolated Phase Bus, Segregated Phase Bus

Generator Connection Rating
[XXXX] Amp

The GSU shall be provided with a cooling class of OA/FA/FA.  The fans in each cooling stage shall be separated into two circuits to reduce the possibility of losing all fans in any single cooling stage.  The two fan circuits shall be fed from either redundant or automatic throw-over supplied power sources.  Each cooling stage shall increase the base rating by no more than 33 1/3%.

In order to insure the transformer is not the limiting component for any site temperature condition, the transformer shall be sized such that the maximum FA rating is greater than or equal to 16 percent more than the maximum capability of the driver.  This margin shall consider both the winter and summer ambient extremes.

13.2. Frequency Limits

The Facility shall be capable of operation within the frequency ranges of the [XXX] kV Grid System, as listed in the table below, for the indicated duration’s and return to the continuous operation range without a trip.  Frequency excursions of the [XXX] kV Grid System beyond the limits of the table below may cause a trip of the plant.

Frequency Range


Duration of Excursion
[XX.X] to [XX.X] Hz


Continuous Operation

[XX.X] to [XX.X] Hz


Twenty (20) minutes

[XX.X] to [XX.X] Hz


Ten (10) Seconds

[XX.X] to [XX.X] Hz


Ten (10) Seconds

at [XX.X]  Hz



Immediate Trip

at [XX.X]  Hz



Immediate Trip

13.3. Voltage Limits

The Facility shall be capable of continuous operation when the voltage on the [XXX] kV Grid system (as measured on the high side of the main step-up transformer) is [XXX] kV to [XXX] kV.  Voltage less than [XXX] kV or greater than [XXX] kV may cause an immediate trip of the Facility .

13.4. Plant Auxiliary System (Medium Voltage)

[One, X] unit auxiliary transformer[s] (UAT) shall supply the Facility medium voltage system at [X.X] kV.  Each UAT shall be capable of supplying the auxiliary load of the entire Facility.

The plant medium voltage switchgear shall be located in the switchgear building.  The switchgear will feed the medium voltage plant auxiliaries (large pumps, etc.) and will supply power to the Facility low voltage distribution system by means of station service transformers.

All bus shall be made of copper.  Vacuum type circuit breaker shall be used for the main and tiebreakers, and feeder breaker supplying L.V. substation transformers, and motor starters.  Medium voltage motor starters may be vacuum contactor with fuse, if approved.

The Facility auxiliary power distribution system shall consist of area substations, which are comprised of switchgear, motor control centers, bus ducts, lighting panels, and power transformers shall be located for convenient distribution to loads.

The secondary of auxiliary transformers shall be routed to the switchgear using cable feeders, cable bus or metal enclosed, non-segregated, rigid bus duct.

Unit Auxiliary Transformer (UAT)

Quantity
[X] 

Rating
[XX.X /X.X] MVA

Type
Oil-Filled

Cooling Stages
OA / FA

Nominal Primary Voltage
[XX.X] kV-Delta

Nominal Secondary Voltage
[X.X] kV Wye

Type of Tap Changers
[on-load, off load]

Tap Change
% Each

Number of Taps
___Up and __Down

Medium Voltage Connections

Medium Voltage Switchgear Continuous Rating
[XXXX]  Amp

Number of MV Main Circuit Breakers
[X]

Number of MV Tie Circuit Breakers
[X]

Number of MV Feeder Breakers 
[X]

Switchgear and motor control centers shall be installed indoors and, when applicable, shall be installed in modularized factory assembled switchgear buildings.

Switchgear buildings shall be temperature and humidity controlled.  [Tropicalyzed switchgear shall be provided.]
At the completion of construction, there shall be a minimum of ten percent (10%) spare capacity in the number of medium voltage motor starters remaining.

13.5. Low Voltage System

The Facility’s low voltage system at [XXX] V shall be fed from [X] secondary unit substation transformers.  The turbine auxiliaries and other balance of plant AC loads will be served from the motor control centers.  All bus shall be made of copper.

Secondary Unit Substation Transformer (SUS)

Quantity
[X]

Rating
[XXXX/XXXX]kV

Type   (oil filled/dry-type)
dry-type

Cooling Stages
AA / FA

Nominal Primary Voltage
[X.X] kV

Nominal Secondary Voltage
[XXXX] kV

Type of Tap Changers
Off-Load

Capacity as % of Total Load Rating
100%

Low Voltage Connections

Low Voltage Connection   
[cable, bus]

Low Voltage Switchgear Rating
[XXXX] Amp

Number of LV Main Circuit Breakers
1

Number of LV Tie Circuit Breakers
[X]

Number of Low Voltage MCC Sections
[X]

Number of Spare LV Breakers
[X]

The basic method of construction shall be cable in cable tray for power, control, lighting, and instrument circuits.  Where previously approved, secondary distribution cable systems may be installed in rigid steel conduit.  When multi-conductor instrumentation cable is used, the cable shall be run overhead in ladder type cable trays.  Cable insulation shall be of flame retardant, low smoke construction.  Above ground distribution shall be used when pipe racks or sleepers are available or when otherwise feasible.

Conduit installed below ground in duct banks shall be encased in red-colored concrete reinforced with rebar.  Conduits to be installed in underground duct banks shall be schedule 40 PVC and shall slope toward a manhole for drainage.

13.6. Emergency Power System

Critical loads required to operate during and following a loss of power or plant shutdown shall be fed from an essential bus.  The essential bus shall have a normal power source and an emergency power source.  The emergency power shall be provided by a dedicated stand-by diesel generator, which shall be connected to the essential bus by a synchronizing circuit breaker.  The stand-by generator system shall be capable of periodic full load operation for test purposes, without jeopardizing normal plant operation.

Stand-by Diesel Generator

Number
1

Minimum Rating
[XXX]kW

Voltage
[XXX] V

Power Factor
0.80 PF lag

Circuit breakers that will automatically switch the essential load from the normal to the emergency source shall be provided at the essential bus.  The circuit breaker shall include a delay in original transfer to avoid unnecessary operation due to momentary voltage dips.  In addition, transfer back to the normal source shall be manually operated.

Loads that are typically powered from the essential bus are:

(
UPS Main Supply;

(
One Battery Charger per DC System;

(
Aviation Obstruction Lighting;

(
Emergency Lighting;

(
Instrument Power;

(
Turbine emergency lube oil pumps.

13.7. Uninterruptible Power Supply (UPS)

Systems critical for plant operation and shutdown require an uninterruptible power source.  The uninterruptible power supply (UPS) shall be a single-phase, redundant system complete with static transfer and manual bypass switches to furnish power to the emergency shutdown system and the distributed control system.  The system shall have batteries sized for the load based on a load profile for the unit and a minimum thirty (30) minute operating period.  The UPS output shall be regulated to ( 1 Hz.  The UPS shall normally receive power from a low voltage MCC connected to the essential bus.  A regulating transformer shall provide an alternate low-voltage source for the UPS load for operation in bypass mode.  Additional UPS systems shall be supplied for larger stations (a minimum of 1 system per block of 2 GTG and 1 STG).

The list of suggested loads related to process and plant safety that shall be power from the UPS is as follows:

(
Distributed Control System (DCS);

(
Control Room Operator’s CRT Terminals and Annunciators;

(
Printers, Disk Drives and Plotters in the Control Room;

(
Plant Shutdown DCS and Critical Programmable Logic Controller (PLC) Systems;

(
Fire Alarm and Detecting Systems;

(
Continuous Emission  Monitoring System (CEMS);

(
Critical Safety Related Analyzers;

(
Process Package Units Computer Systems;

(
Large Rotating Equipment Local Control Panels;

(
Public Address/Warning System;

(
Computer Local Area Network (LAN).

UPS Systems

Number
1

Voltage
[120, 230] VAC

Rating
[XXX] kVA

No. of UPS Battery Systems
1

UPS Battery Systems Rating
By Vendor

13.8. Instrument Electrical System

The instrument electrical power system shall be serviced from the Facility’s low voltage, three-phase, instrument power distribution panel board.  The instrument power transformer shall be supplied from a low voltage essential bus.  The electrical system shall service the instrument power control panel and all instrument circuits requiring separate power feed, clocks, analyzers, relays, and solenoid valves.

13.9. DC Power Supplies

A separate DC power supply system shall be provided for each gas turbine, steam turbine, balance of the Facility and the high voltage substation.

The DC power supply system shall provide a reliable source of power for the GT and ST DC power loads and balance of plant (BOP) control and power functions during normal and emergency plant operating modes.  Each system shall consist of the following major components:

(
Lead-acid/calcium batteries sized for the plant emergency DC load profile and a minimum of 2 hours;

(
Two full-capacity redundant filtered silicon controlled rectifiers (chargers) with load sharing capability and a recharge time of 8 to 12 hours;

(
DC distribution panels (two distribution panels, with fused disconnect switches).

Battery Systems

Quantity of DC Panel Boards
[X]

No. of Station Service Battery Systems
[X]  battery/dual charger

Type of Station Battery Systems
Lead-Acid/Calcium

Voltage
[XXX] VDC

Station Battery Systems Rating
By Vendor

13.10. Lighting

Three levels of lighting shall be provided.  During normal operation, lighting shall be powered from the normal AC power system.  Upon a loss of the normal AC power system, emergency lighting for the Central Control Room (CCR) and other critical operating areas shall be powered from the station battery or the stand-by diesel generator.  Egress lighting fixtures shall be provided with battery packs to assure safe egress on a loss of the normal lighting power system.

Indoor areas shall be provided with lighting.  In addition, the following outdoor areas shall be lighted:

(
Unloading Areas;

(
Transformer;

(
Parking Lots;

(
Operating Areas;

(
Pump Areas;

(
Utility Areas;

(
Valve Manifolds;

(
Tank Farms;

(
Fuel / Waste Oil Treatment;

(
Perimeter Roads;

(
Boilers and Stacks, including Aircraft Warning Lights, if necessary;

(
Water Treatment Plant;

(
Substation;

(
Fuel Gas Treatment area;

(
Secured or monitored areas.

Outdoor lighting shall be photocell controlled with “on-off-auto” selector switch.

Outdoor area lighting and indoor high bay areas such as maintenance shop/warehouse building shall employ color corrected high-pressure sodium (HPS) lamps with enclosed fixtures and integral ballasts.  Fluorescent fixtures shall be provided for instrument control rooms, offices, laboratories, switchgear rooms, gatehouse and similar facilities.  Street lighting shall be HPS fixtures mounted on poles.  Outdoor lighting in the process areas, around equipment and on platforms shall utilize fixtures with globe reflector and guard covers.  General illumination of outdoor areas shall be provided by floodlights mounted on poles, buildings or structures as required.

Fixtures located in selected areas of the plant will be equipped with an “instant re-strike” feature and powered from the essential bus to provide for egress in case of a blackout condition.

13.11. Grounding Systems and Lightning Protection

A grounding system shall be designed according to the IEEE Standard 80, 142, and 665.  The grounding system shall be rated to meet the short circuit fault level current for 30 seconds or the short circuit rating of the circuit breaker whichever is higher.  The design of the grounding system will be considered with the existing grounding system at site.  Equipment and structural steel shall be connected to the grounding system.  The conduit system is considered grounded by the equipment to which it is connected.  Ground rods, if used, shall be zinc or copper-clad steel rods. In general, the total resistance to remote ground of the grounding system shall not exceed 5 Ohms for the general plant area and 1 Ohm for the high voltage substation.

Lightning protection for all structures such as buildings, towers and stacks shall be provided. Ground rods or ground mats connected to the grounding system shall be located at the base of each structure.  The connections between the ground rods and structures shall be with minimum copper conductors #2/0 AWG, and in accordance with NFPA 780, Lightning Protection Code.  The design of the grounding system will be coordinated with the [Utility, customer] and the existing facility fault currents.

13.12. Motors

All insulated windings shall have a minimum of a Class F insulation system and the temperature rise shall be limited to Class B rise only.

14. INSTRUMENTATION AND CONTROL SYSTEMS

14.1. Facility Control System

The design of the Facility’s control system shall be based on the centralized control of the “power island” and auxiliary mechanical and electrical systems from a single central control room (CCR) together with facilities for combined control and variable load sharing and for system monitoring and historical data storage and interrogation.

Control and monitoring of the Facility’s services, utilities and safety systems shall also be normally executed from the CCR.

The main control system shall be a microprocessor based, functionally distributed, digital control monitoring and information system (DCS).  The DCS will consist of functionally distributed CPU’s, I/O termination cards, cabinets, power suppliers, interface devices, operator/engineer/supervisor stations, etc., necessary to provide control, protection, monitoring, annunciation and data acquisition of the Facility.  The DCS shall have the capability to link with field databuses for connection to smart instruments (transmitters, valves, etc.) if the design requires.

Multi-function controllers will be used to perform continuous control, interlocking, discrete control and sequencing, logical and arithmetic calculations, and communication with devices which are not part of the DCS (PLC’s, SCADA, etc.).  Control processors will be provided with redundancy features such that, on failure of a primary controller, the back-up will automatically take over the functions of the primary controller without any system interruption.  The DCS will communicate within the system using a redundant data highway routed in two segregated paths.

The power supply units will have a back-up power supply, which will automatically take over if the primary power supply fails.

The Facility’s operators shall have the ability to monitor and execute the control functions of the processes from the main control room using the operator stations, equipped with CRT’s and keyboards.

The Facility’s central control system at a minimum will contain the following equipment:

(
Control Console with CRT based operator stations for control and monitoring of GT, ST, HRSG, BOP and switchyard/electrical systems.

(
Sequence of Events Recording (SER) function (1 ms resolution).

(
Control desk with hard wired trip push buttons and dedicated drum level indicators. (Signaled by conductivity type of sensors).
(
Peripherals including printers and video copier.

(
Engineer Station with CRT, keyboard and laser printer for programming.

(
Supervisor Station with CRT, keyboard and printer for overall monitoring.

(
Data Server Station for data storage (historian), with short (35-day) and long-term (1-year) data storage medium, including optical disc medium.

(
Control processors and process I/O hardware.

(
Redundant Data Highway (Information & Control) networks.

(
Auto synchronized master time keeping system.

(
Gateways (communication data links for interfacing with SCADA and packaged control systems).

(
Control and termination cabinets.

The GTG(s), STG(s) will be furnished with stand alone control systems with control monitors and control interface facilities to integrate with the plant DCS at the central control room.

If required by applicable Law, a Continuous Emissions Monitoring System (CEMS) of the type necessary will be provided to monitor the gaseous emissions of the unit.  CEM measuring points will be located in the stack and the CEM cabinets will be located in an enclosure at the base of the stack.  The system will sample and analyze combustion gases.  Suitable remote monitoring through the DCS will be provided to keep the plant operator properly informed.

The DCS shall include a 20% wired spare capacity for I/O.  20% spare capacity is also required for termination, system memory/display capability, etc. to cover the entire system.

The DCS shall have the capability to interface with a PC-based Plant Performance Monitoring System with a remote access facility.

The DCS shall also include facilities for remote access by DCS vendor’s Technical Center to facilitate system help/diagnostics, if required by the Facility.

14.2. Turbine Generator Control

Primary control, monitoring, alarming and protection of the GT, ST and generators will be accomplished using these control systems and remote plant DCS CRT based control stations.  The local control system for the GT, ST and generators will be located in an enclosure next to the associated unit.

The system vendor supplied remote CRT based control stations will also be located in the CCR.  Each control system will be integrated with the plant DCS (through redundant communications links) that will allow monitoring and alarming at the CCR.  Automatic or manual synchronizing of the generator with the system will be executed from the central control room.  Generator Synchronization Controls, as provided by the System vendor will be provided in the control room.  The plant DCS shall also have the capability to execute the functions through the operator stations.

14.3. Interface and Compatibility with Local Utility System

The DCS shall have the capability to communicate with the local utility load dispatch center through SCADA or gateway with data link.  The utility will have access to selected data, which will allow the utility to monitor and auto load dispatch the plant.  The Coordinating Committee will establish which data will be exchanged.

14.4. Control and Monitoring of Balance of Plant Equipment

Control and monitoring of the balance of plant systems will be accomplished using the plant DCS.

Controls of packaged systems, which are furnished with the systems, will be interfaced with the plant DCS through communication data links and/or hard I/O.  Such systems may include but will not necessarily be limited to the following:

1.
Water Treatment Systems (Demineralizer, etc.);

2.
Air Compressors;

3.
Waste water treatment system;

4.
Switchyard/ Electrical Controls;

5.
HRSG – Fuel Trip & BMS (if firing is required).
Controls for systems that do not have a pre-packaged control system will be configured in the plant DCS.  Some of these systems, but not necessarily all, are listed below:

1.
HRSG controls including drum level controls;

2.
[Fuel Oil Transfer systems];

3.
[Fuel gas handling and treatment systems];

4.
Condensate, feedwater, and steam systems;

5.
Cooling water systems;

6.
BOP Controls.

14.5. Data Acquisition

The Facility’s DCS will include a Data Historian (Data Acquisition) function to allow storage (short and long term) and retrieval of data, event recording and trending of selected points.  Any point in the DCS could be included in the trend.  The report generation shall be programmable so that the Facility can format reports in Microsoft Excel.

14.6. Annunciator System

The Facility’s DCS will be capable of annunciating any point to which it has access.  Sequence of Event Recording (SER) will be provided for post trip analysis, with 1 ms input resolution.  SER function will be an integral part of the Facility’s DCS and capable for about 100-point capacity.

15. COMMUNICATION SYSTEMS

15.1. Public Address System

A public address system shall be provided for the purpose of allowing one-way communication, such as emergency warnings or general announcements, throughout the Facility’s operating areas.

A multi-channel, public address, plant paging system shall be provided.  The system shall consist of desk top stations, control panel, field mounted loudspeakers and field mounted call stations with channel selection controls and telephone type hand-sets throughout the process units, utilities and off-site locations.

Call stations shall be located throughout the Facility’s areas and be of suitable construction for the area classification.

15.2. Public Telephone System

A Facility telephone system is to be utilized as a primary means of communications within the Facility, and service to outside premises shall be supplied if requested.

The system shall consist of a PABX system (Private Automatic Branch Exchange) with capacity for fifty (50) extensions, multiple trunks for outside connection (10) and multiple internal connecting paths.  Approximately twenty (20) telephone sets will be furnished and strategically located around the plant.  Provision for fax modem connections to outside lines will also be available.

A switchboard to assist direct access lines in making long distance calls and to connect indirect access lines to a trunk shall be furnished.

15.3. Two-Way Radio System

An in-plant, two-way radio system consisting of a base station and portable hand-held radios shall be provided for communications between operating and/or maintenance personnel.  The radio base station will be located in the control building complete with desk microphone.  The antenna will be mounted outdoors.  There will be two open channels communicating between five (5) two-way portable radios with carrying belts, and chargers.  Communications will be inter-radio and monitored by the base station, which can over-ride if necessary.

15.4. Local Area Network (LAN)

A Local Area Network (LAN) shall be installed that connects the administrative offices of the power plant and any associated support facilities.  The Facility’s DCS shall have the interface capability including suitable security provisions so that if desired, DCS can be linked to the Corporate LAN.

16. CATHODIC PROTECTION SYSTEMS

A cathodic protection system shall be furnished for corrosion protection of underground and/or submerged metallic structures, such as buried, pressurized steel piping systems and the underside of vessels or tanks, in accordance with NACE standards.

For the protection of underground structures such as isolated pipes and similar equipment of relatively small surface area, sacrificial galvanic anodes of magnesium, zinc, or aluminum shall be distributed along the structure to be protected.

For the protection of underground structures, extensive piping systems, and in locations where soil resistivity is high, an impressed current system consisting of anode beds and rectifiers shall be furnished.

17. FREEZE PROTECTION / HEAT TRACING SYSTEMS

The Facility shall be supplied with a main generation building which shall be insulated and heated in order to prevent freezing of any indoor system during normal operation, start-up, shutdown or plant outage at any site ambient temperature and weather condition.  For items outside the main generation building, a heat tracing system shall be provided for freeze protection at any site ambient temperature and weather condition.  The heat tracing system shall supply a controlled amount of heat to maintain the temperature above the freezing point or, in the case of process protection, maintain proper viscosity, temperature or other parameters required for process operation.  Lines requiring freeze protection normally include (but shall not be limited to) water lines, instrument air lines, instrument housings so identified, safety showers, eyewash stations and condensate lines.

18. SECURITY

The main Facility entrance and Site perimeter shall be monitored from the CCR through use of a closed circuit television (CCTV) system.  In addition, the HRSG drum level shall also be monitored from the CCR through the use of the CCTV system.

19. CIVIL

19.1. Earthwork

Clearing and grubbing will be limited to that required to construct the plant.  All material from clearing and grubbing operations will, if possible, be disposed of on the plant site.  Topsoil will be removed and stockpiled for reuse.  Surplus topsoil will be placed and contoured to enhance plant appearance.  Contours and slopes will be based upon the geo-technical report.

19.2. Roads and Paved Areas

The main entrance road will enter the plant site from the exterior road system.  Inside the Site, a ring road will be provided from the main entrance for access to the Facility major equipment and control building.

The power block equipment will have a concrete slab surface.  Yard areas not requiring frequent road access will be surfaced with crushed rock.  Other non-traffic areas will be seeded.

19.3. Drainage

The storm water will be managed through a combination of open trenches, swales, ditches, and underground piping.  Surface drainage will be maximized and ditches having a grade of not more that 1% and normal minimum grade of not less than 0.25% will be routed to outfall structures near the shoreline.  Soil erosion and sediment control plans will be developed as required.

19.4. Fencing

The Site’s perimeter will be enclosed with a 2.5 meter high aluminum or hot dip galvanized coated steel wire fence, coated posts and rails, and accessories as required with a barbed wire overhang.  The main entrance will be secured by a chain link slide gate.  Additional gates will be provided as necessary.  Grounding of the fence will be considered as part of the grounding study.

19.5. Sanitary Facilities

Facility sewage will be collected and routed to a packaged sewage treatment plant with effluent discharged to the discharge system.

19.6. Major Foundations

The Scope of Work shall include the foundations that are necessary for the Facility, including:

(
Gas turbine and auxiliary systems;

(
Steam turbine and auxiliary systems;

(
Generator(s);

(
Heat Recovery Steam Generator stack;

(
Transformers;

(
Buildings, steel support structures, and enclosures;

(
Tanks;

(
Condensers.

Other support structures for the Facility include:

(
Balance of plant mechanical and electrical equipment foundation;

(
Slab on grade;

(
Underground trenches, drains, conduits;

(
Transformer fire walls;

(
Walkways and roadside drains and curbing.

In addition, hard standing areas and permanent roadwork necessary for the Facility will be provided, including:

(
Roadways;

(
Paved concrete hard standing areas for turbine maintenance and removal.

20. STRUCTURAL STEEL

20.1. Piping Support and Miscellaneous Structures

Piping will be supported on either sleepers at grade or elevated pipe racks within the Site’s boundaries.  Pipe racks will be constructed of structural steel conforming to ASTM and will also provide support for cable tray and conduit runs where accessible.

20.2. Platforms

The Facility will be furnished with necessary steel access platforms, with ladders, stairs, handrails, and grating in accordance with the requirements of generally accepted international engineering practices.  Access will be provided for normal operation and maintenance of the Facility.

20.3. Embedments and Anchors

Miscellaneous embedments for support and anchorage of equipment and structures against concrete will be provided in such a manner as to provide proper field alignment.

21. BUILDINGS AND ENCLOSURES

Buildings and enclosures shall be provided with [heating] ventilation and air conditioning appropriate for local climatic conditions, building habitation and housing function.

21.1. Buildings

This description of the Facility assumes buildings will be prefabricated and shipped to site.  Equipment enclosures are assumed to be prefabricated and shipped to site for installation for the following:

Control buildings, including maintenance shops

Warehouse

Water treatment system building

[Chiller building]

[Powerhouse]

21.2. Enclosures

MCC module

Substation control module

Local control modules

Steam turbine bay

Gas turbine bay

Fire water pumps

Guard house

22. PLANT OPERATIONAL CHARACTERISTICS

22.1. Cold Start-up Requirements

Initial Start-up to synchronous speed to full GTG load:
165 minutes

Synchronous speed to full plant load:


180 minutes

22.2. Hot Start-up Requirements

Initial Start-up to synchronous speed to full GTG load:
50 minutes

Synchronous speed to full plant load:


60 minutes

22.3. Warm Start-up Requirements

Initial Start-up to synchronous speed to full GTG load:
100 minutes

Synchronous speed to full plant load:


120 minutes

22.4. Dispatch Rates

Maximum ramping rate (up or down) between 50% and 100% load, under normal operational conditions will be 9 MW/minute.

22.5. Part Load Operation

The Facility shall be capable of continuous part load operation down to [XX%] load (net) at any ambient temperature, while meeting NOx emissions requirements with [either natural gas or No. 2 fuel oil.]
EXHIBIT B-2
SCOPE CLARIFICATIONS AND EXCEPTIONS

[Note- These Exhibits should set forth Scope Clarifications and Exceptions for categories such as follows:

-
Existing Facilities

-
World Bank Standards exceptions or deviations.  See definition of World Bank Standards.

-
Site Risk- Geotechnical  See Section 3.17.3 and 15.1.6

-
Management of known pre-existing hazardous materials.  See Section 3.17.1

-
Exceptions to the PPA requirements set forth on Exhibit Q.  See Section 3.20

EXHIBIT B-2
SCOPE OF WORK

[Note:  The following Exhibit B-2 should indicate the split of work between onshore and offshore contractors, and such listing should be modified as appropriate]

1.
Purpose
The purpose of this Exhibit B-2 is to delineate further the Scope of Work of the Contractor with respect to the Facility and with respect to work performed by others. Terms appearing in these Specifications with their first letter capitalized shall have the meanings set forth in Article 1 of the Agreement unless otherwise defined herein.

2.
Specifications
The Specifications, as provided in Exhibit B, contain the overall requirements of the Facility.  The  Contractor shall perform all Work required by this Agreement in such a manner as to ensure that the completed Facility conforms to the Specifications.  To the extent necessary to ensure that this conformance with the Specifications,  Contractor shall coordinate its efforts with the offshore contractor and its subcontractors and supply information and materials in a timely fashion as required.

3.
Responsibilities of  Contractor
 Contractor shall supply all labor, tools, equipment, materials, services, management and supervision to complete the following work:

-
Initial site preparation including site surveying, clearing, grubbing, deforestation, erosion control and fencing. 

-
Installation of Major Foundations including:


Gas turbine generator


Steam turbine generator


HRSG


Auxiliary Boiler


Cooling Tower Basin


Building Foundations

-
Installation of the storm water containment system.

-
Installation of major underground facilities including fire water distribution system and raw water supply lines.

-
Buildings erection and finishing.

-
Installation of the fuel oil tank containment area.

-
Foundation for the balance of plant equipment and construction materials required for the above activities.

-
“As-built” drawings are to be developed.

-
Monthly progress reports.

-
Receipt at the Delivery Point, transportation to site, unloading and installation of  Equipment.

-
Completion, commissioning and testing of the Facility.

-
Installation of Switchyard.

-
Procurement, transportation to Site, and installation of Equipment and construction materials necessary for completion of the Facility.

-
Monthly progress reports.

-
Erection of all shop fabrication and field erected tanks.

-
Completion of all electrical and controls installation.

-
Installation of Facility security systems.

-
Installation of the transmission and distribution system including communications, interconnection of the [____] switchyard, upgrades to the [____] switchyard, sixth bay in the Facility switchyard and third line out of the switchyard connecting to the [____] switchyard.

-
Final grade and landscaping.

EXHIBIT B-2
SCOPE OF WORK (Supply Contract)

1.
Purpose
The purpose of this Exhibit B-2 is to delineate further the Scope of Work with respect to the Facility and with respect to work performed by others.  Terms appearing in these Specifications with their first letter capitalized shall have the meanings set forth in Article 1 of the Agreement unless otherwise defined herein.

2.
Specifications
The Specifications, as provided in Exhibit B, contain the overall requirements of the Facility.  Supplier shall perform all Work required by the Agreement in such a manner as to ensure that the completed Facility conforms to the Specifications.  To the extent necessary to ensure conformance with the Specifications, Supplier shall coordinate its efforts with onshore contractor and its subcontractors and supply information and materials in a timely fashion as required.

3.
Responsibilities of Supplier

Supplier shall supply all labor, material, services, management and supervision necessary to complete the following work:

-Basic engineering and detailed design of the Facility and procurement of the Supplier Equipment in conformance with the Specifications.

-Specification, procurement, inspection and delivery of the Supplier Equipment to the Delivery Point.

-The detailed Performance Test and Availability Test procedures.

-Monthly progress reports.

-Preparation of O&M manuals and Operator Training Manuals.

-As required, spare parts, vendor quotations.

-Finalization of “as built” drawings.

-All software and other intellectual property required to operate and maintain the Facility.

EXHIBIT B-3
EQUIPMENT

[Note: For the purpose of onshore/offshore contracts, an itemized listing of equipment to be supplied in the onshore/offshore contracts may be required for import duty and other tax reasons.  This Exhibit B-3 is intended to provide a sample of listings used in creating the onshore contract and the offshore contract (list of Equipment to be imported).]

[Onshore Items]

Valves

Power wiring

Disconnect switches, as required

Control wiring

Miscellaneous structural steel

Rebar

Structural Steel

Wood

Manhole covers

Overhead cranes

Pipes and fittings

Conduit

Transmission towers, as required

Breakers

Communication system

Cement

Sand

Paint

Fencing

Concrete vaults

EXHIBIT B-3
ADDITIONAL SUPPLIER EQUIPMENT

[offshore items]

Condensate Preheater

Gland Steam Condenser

Condenser

Mechanical Draft Cooling Tower

Intercooling System Heat Plate Type Exchanger

Heat Recovery Steam Generator

Auxiliary Steam Boiler

Natural Gas Heater

Gas Turbine

Stem Turbine

Air Compressor

Distillate Fuel Generator Set

Demin Installation

Chlorination Unit

HP-IP Reducer Desuperheater Station

HP-LP Reducer Desuperheater Station

LP Bypass Station

Distillate Fuel Unloading Pump

Distillate Fuel Forwarding Pump

LP BFW Pump

HP BFW Pump

Condensate Pump

Vacuum Pump

Main Cooling Water Pump

Circulation Pump Intercooling System

Raw Water Pump

Demin Water Supply Pump

Demin Water Regeneration Pump

Distillate Fuel Storage Tank

Fuel Gas Knock-out Dmm

Deaerator/Accumulator

Electrical Installation Complete

Transformers

Batteries

HV Equipment

MV-Switch Gear

LV-Switch Gear

Power Control Cables

DCS Equipment

Water Treatment

Fire Protecting Systems

Piping & Valves

Condenser

Electrical breakers

Electrical disconnect switches

Steel building structures and cladding

EXHIBIT B-4
PRELIMINARY NOTICE TO PROCEED SCOPE OF WORK

[Note: This Scope of Work will include all items of the Work to be performed following an effective Preliminary NTP and prior to an effective NTP.  Items commonly may include design, procurement and preliminary site work.  The items of preliminary Scope of Work must be considered when setting out conditions to Preliminary NTP in Section 5.1.1.  For example, access to the Site would not be a condition to a scope that does not include any work on Site.]

EXHIBIT C-1
PAYMENT SCHEDULE
Milestone Description
Milestone Payment Amount

















































EXHIBIT C-2
FORM OF INVOICE
[LETTERHEAD OF CONTRACTOR]

[NOTE:  Modify this form of invoice as necessary for the country and tax implications.  Also note that there are different options for a Milestone invoice under Section 7.2.2 of the Agreement as opposed to a monthly invoice for additional payments under Section 7.2.3 of the Agreement]

[Name of Owner]

333 Clay Street, Suite 1400

Houston, Texas 77002

Attention:

Telefax: (713) 646-7202

Your VAT Identification Number:




Date of Issue:

Our VAT Identification Number:

ORIGINAL

Dear Sirs:

VAT INVOICE NO. __________

Re:
 Contract dated as of [____] between [____] (“Owner”) and [____] (“ Contractor”) (the “ Contract”)  Defined terms are as set forth in the Contract.
[We set out below our invoice in respect of Milestones achieved prior to the date of this invoice. OR We set out below our invoice in respect of additional amounts due to the Contractor under Section 7.2.3 of the Contract with respect to the month of [______]]
[Milestones



Amount (US$)] or
[Monthly amounts due to Contractor pursuant to Section 7.2.3 of the Contract






Amount (US$)]

Net Amount

VAT @ [__]

Gross Amount

_________________________________

[Contractor shall submit its invoices in such a form as will enable Owner to claim any refund of [Host Country] value added taxes to which it may be entitled.]

Gross Amounts in Words: 

Equivalent in [Host Country Currency]:

Net Amount

Equivalent of VAT

Gross Amount

Exchange rate for 1 USD

amounts in [Host Country Currency]
according to exchange rates dated

[__________]:
   1US$ =

[__________]   [Host Country Currency]
We enclose the documentation and data listed below which demonstrates that the [Milestones referred to above were achieved prior to the date hereof OR the additional amounts due to Contractor became payable in respect of the month of [______________]].

[List of documentation and data enclosed]

Payment of the Gross Amount is due on or before [____________] and should be made by wire transfer of immediately available funds to our account at [____________] as notified to you previously in accordance with Section 7.2.2 or Section 7.2.3 of the Contract. [You are, however, entitled to deduct [__________] from the Gross Amount as Retainage (such Retainage amount as calculated in accordance with Section 7.2.4 of the Contract) until the earlier of the initial Availability Test that demonstrates the Facility has achieved the Availability Guarantee or the posting by us of a Retention Bond in accordance with Section 21.1 of the Contract.]¹/

[We confirm that the amount payable under this Invoice, together with the amounts payable under our previous invoices, do not exceed the Milestone payments to which Contractor is entitled as set forth in Exhibit C-1 to the Contract.  OR  We confirm that Contractor is entitled to the amount payable under this Invoice in addition to any Milestone payments under the Contract.]

Yours faithfully,

Full name and signature of

person authorized to issue

VAT invoice

Received:

_________________________________

Signature of person authorized

to receive VAT invoice

With Copy To:

_______________________________

¹/
[Applicable to the last five percent (5%) of the  Contract Price only.]

EXHIBIT C-3
OWNER’S TAXES AND FEES

[NOTE:   Following is a non-exclusive listing of taxes that may need to be considered]

(A)
 The following taxes should be excluded from the Contract Price:

-[Host Country] value added taxes

- Import Duties

(B)
Details pertaining to any special tax considerations and procedures to include Owner responsibilities..

(C)
Add any provisions pertaining to Owner making payment direct to Subcontractors on behalf of Contractor.  [Typically done in South America]

(D)
Add provisions related to CEFTA/NAFTA or other comparable tax exemptions. 

(E)
Following is a non-exhaustive listing of Taxes that have been found in various jurisdictions. [ List any assumptions related to applicability and rates of taxes] 

(
Income Tax / Surtaxes

(
Branch Profits / Remittance Taxes

(
Capital Gains Tax

(
Withholding Taxes (Dividends; Interest; Royalties; Technical Service Fees, Contractors and Subcontractors, etc.)

(
Value Added Tax / Sales Taxes

(
Consumption Taxes

(
Municipal Taxes

(
Excise Taxes

(
Import Duties

(
Stamp Taxes

(
Assets Tax / Capital Tax

(
Superintendency or equivalent Registration Taxes (including taxes on Capital Registration)

(
Franchise Taxes / Business License Taxes

(
Property Taxes / Ad Valorem Taxes

(
Taxes on Movement of Goods (e.g., Indian Octroi)

(
Wealth Taxes

(
Taxes resulting from Inflation Accounting

(
Profit Sharing (not really a tax, but often viewed as such)

(
Profession Taxes

(
Works Contract Tax

(
Water Tax

(
Other Country-Specific Taxes

EXHIBIT C-4
CONTRACT PRICE ALLOWANCES

[Note: See Section 7.1.2 of the Agreement.  The Contract Price may need to broken out into sub- categories such as design, supply, equipment, etc., for tax mitigation purposes.  Project-specific tax advice will be required for such.]

Item
Allowance (US$)
Date for  Contractor to provide firm price





















The Allowances referred to in this Exhibit C-4 [are / are not] subject to escalation.

EXHIBIT D
FORM OF LIEN WAIVER

[LETTERHEAD OF CONTRACT]

DATE: [to be inserted]
TO:

[Name of Owner]

c/o Enron International

333 Clay Street, Suite 1400

Houston, Texas 77002

Attention: General Counsel

Telefax: (713) 646-7202

With Copy To:

WHEREAS:

1
[____] (“Owner”) and [____] (“Contractor”) have entered into an Agreement dated as of [____]  (the “ Contract”), pursuant to which Contractor is to provide design, engineering and procurement services in connection with a [power generation facility] to be located and [____], and to be developed on behalf of Owner (as more fully defined in the Contract, the “Facility”).

2.
Section 7.5 of the Contract provides that it is a condition precedent of the obligation of Owner to make each payment under the Contract that Contractor supplies Owner with a waiver and release of liens and security interests to the extent of such payment.  Contractor provides this Waiver of Liens in order to satisfy the aforesaid condition precedent in relation to its invoice no. [to be inserted] dated [to be inserted] (the “Invoice”).

NOW THEREFORE:

1.
Capitalized terms used and not defined herein shall have the meaning assigned to them in the Contract.

2.
Upon payment by Owner to Contractor of the sum of [___________], which sum represents the full [undisputed]¹ amount due to Contractor under the Invoice, Contractor irrevocably waives, releases or relinquishes [to the extent of such payment]¹ any lien, security interest or claim (whether for breach of contract, pursuant to applicable Law or otherwise) relating to the Work, the Contractor Equipment, the Facility or the Site arising under or out of or in connection with the Invoice.

3.
Contractor certifies that:

3.1
all amounts that were due and payable in connection with the Work or Equipment have been paid as of the date of payment and as of the last advance applicable to Contractor [save in relation to the amounts of [___________] under Invoice Nos. [__________], which Contractor acknowledges and accepts that Owner was and remains entitled to withhold in accordance with Section 7.6 (Interest and Disputed Invoices) of the Contract]²;

3.2
it has not directly or indirectly created, incurred, assumed or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman or other supplier of goods or services any Lien relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein other than Liens that are subordinate to any liens for the benefit of Lenders and secure only those amounts due and unpaid or subject to dispute;

3.3
it has promptly paid and discharged any Liens that, subject to the exceptions in paragraph 3.2 hereof, it has directly or indirectly created or suffered to be created by it or any Subcontractor, employee, laborer, mechanic, materialman or other supplier of goods or services relating to the Work, the Equipment, the Facility, the Site or any part thereof or interest therein; and

3.4
title to all Work and Equipment for which payment has been made is free and clear of any and all liens, claims, charges, security interests, encumbrances and rights of other persons arising as a result of any actions or failure to act of Contractor, its Subcontractors, or their employees or representatives.

IN WITNESS WHEREOF, Contractor has duly executed and acknowledges this Waiver of Liens on the day and year first written above.

By:_______________________

Name:_____________________

Title:______________________

_____________________________

[²To be included if Owner has withheld payment under any previous invoice or under the current Invoice.]

[¹To be included if owner has indicated a dispute and intends to make partial payment under the current Invoice.]

EXHIBIT E-1
EMISSIONS GUARANTEE

Emissions Guarantee
Category
Level
Unit of Measure

Nox

Ppmvd @ 15% O2

CO

Ppmvd

SO2

Lb/hr(max per fuel specification in Base Conditions)





PM10

Lb/hr

UHC

Ppmvw

VOC

Lb/hr

EXHIBIT E-2
BASE CONDITIONS

PART 1
OPERATING PARAMETERS

[Following is an example set of Base Conditions to be modified as appropriate]

Conditions
Standard




Ambient air temperature
6º C




Relative humidity
76%




Barometric Pressure
993 millibar




Fuel – Natural Gas
See Part II, Below, Expected Values




Fuel – Oil
See Part II, Below




Fuel Condition (Natural Gas Only)
Min 24 bar g 28º C Superheat @ gas turbines




Plant Operating Level
Full Load




Export Power Voltage
110 kV




Frequency 
50 Hz.




Power Factor
0.85 Lagging




Stack Exhaust Temperature no lower than 
108º C




Emissions
In compliance with this Agreement

EXHIBIT E-2  (Continued)

2.0
FUEL GAS SPECIFICATION [table below is illustrative]
Components
[Base Condition Specifications]




Methane (CH4) %
97.33%




Ethane (C2H6) %
0.81%




Propane (C3H8)%
0.455%




Iso & N-Butane (IC4)%
0.17%




C4 + paraffins %





Pentane (NC5) & higher %
0.09%




Nitrogen (N2) %
0.86%




Carbon Dioxide (CO2) %
0.28%




Carbon Monoxide (CO) %
0.0%




Hydrogen (H2) %
0.0%




Oxygen (of) %
0.0%




Hydrogen Sulfide (H2S) mg/Nm³
0.0




Total Sulfur mg Nm³
20.0




Calorific Value HHV kJ/Nm³
40,066




Calorific Value LHV kJ/Nm³
36,132




Specific Gravity
0.573

Note:
Nm³ is defined at 0º C and 1.013 bara.

Performance Guarantees and Minimum Performance Guarantees relating to natural gas are based upon a natural gas fuel consumption as shown in the “[Base Condition Specifications]” column

EXHIBIT E-2  (Continued)

[For Use if Testing is Done for Alternate Fuel]

3.0
FUEL OIL SPECIFICATION

Distillate No. 2 Fuel Oil Analysis





Relative Density, @ 20º C
0.880 max




Flash Point, º C
56 º C min




Kinematic Viscosity @ 20 º C, mm²/s
4.0 – 8.0




Fractions





- distillation up to 250 º C, % (V/V)
65 max




- distillation up to 350 º C, % (V/V)
80 min




Sulfur, %
0.3 % max




Carbon Residue, % (10% Bottoms)
0.25 % max




Ash, %
0.01 % max




Water, % vol
0.1 % max




Filterable Dirt, %
0.05 % max




Calorific Value, MJ/kg
41.5 max (LHV)




Solidification Point, º C
-20 º C max




Cprrpsopm Test pm Cu plate @ 100 º C
Resistant




Lithium + Sodium + Potassium, ppm max
0.1 ppm




Sodium + Potassium, ppm max
0.1 ppm




Lead + Zinc, ppm max
1.0 ppm




Lead, ppm max
1.0 ppm




Vanadium, ppm max
0.5 ppm




Calcium, ppm max
2.0 ppm




Nickel, ppm max
1.0 ppm




Barium + Manganese + Phosphorus, ppm max
2.0 ppm




Fuel Bound Nitrogen % by Weight
0.015%

EXHIBIT E-3
PERFORMANCE TESTING GUIDELINES

This Exhibit consists of the following major sections:

1.
General Description of Tests

2.
Performance Tests and Availability Test Guidelines

3.
Corrections to Base Conditions and Allowance for Test Tolerance

1.
General Description of Tests

1.1
Tests for Substantial Completion

The following tests  (the “Performance Tests”) shall be conducted prior to Substantial Completion:

Electrical Output Test

Heat Rate Test

Reliability Test

Emissions Test

Sound Level Test

[Steam Output Test] [If applicable]

1.2
Tests for Final Completion

The following tests shall be conducted prior to Final Completion:

Availability Test

Fuel Oil Demonstration Test [If Applicable]

1.3
Detailed Test Procedure Submission.

Contractor will prepare the detailed Performance Tests and Availability Test procedures for review and approval by Owner.  Any dispute between the Parties may be resolved pursuant to Section 19.2 of the Agreement.

1.4
Purpose of Performance and Availability Tests

The Performance Tests and Availability Test are intended to demonstrate that the Facility can meet the Performance Guarantees, Minimum Performance Guarantees, Reliability Guarantee and Availability Guarantee obligations of Contractor.

1.5
Test Reports and Review and Approval

Following completion of each of the Performance Tests and the Availability Test, Contractor shall prepare and submit a preliminary test report in an agreed format that sets forth the measured and corrected results, a description of the Facility and the test, calculations and instrument calibrations, correction curves and all test agreements.  The preliminary test report shall contain sufficient detail for Owner to be able to make a reasonable determination as to whether the applicable Performance Test indicates that the Facility has achieved the applicable Performance Guarantee/Minimum Performance Guarantee.  Owner shall respond to such preliminary report within three (3) Business Days, indicating its concurrence or non-concurrence (with reasonable detail stating the grounds for its non-concurrence) with the findings of the report.  If Owner fails to respond to such report within three (3) Business Days, the report shall be deemed to be concurred with and approved.  This preliminary report shall be the basis for the results stated in Contractor’s Substantial Completion Certificate or Contractor’s Final Completion Certificate, as the case may be.

Within forty-five (45) days after the completion of the Performance Tests,  Contractor shall submit the final test reports to Owner.

The “Adjusted Heat Rate” and “Adjusted Electrical Output” of the Facility shall be determined by (a) adjusting the Facility’s electrical output and heat rate results measured during Performance Tests performed at ambient conditions to Base Conditions and test tolerances and (b) adjusting such results for any deviation in fuel from the fuel gas specifications in Exhibit E-2, in each case as set forth in this Exhibit E-3 and the more detailed test procedures to be developed by Contractor.

2.0
Performance Tests and Availability Test Guidelines

The following guidelines shall apply to each of the Performance Tests:

2.1.1
Notification

No less than thirty (30) days before the anticipated date on which the Performance Tests will begin, Contractor shall submit to Owner a written notification such date, and Contractor shall submit a written confirmation of such date no less than ten (10) days prior thereto.

2.1.2
Measurements

All test measurements shall be taken under steady-state conditions.  Steady-state conditions are assumed to exist when the variation in the Facility output (kW) reaches stability for a period of sixty (60) minutes.  Stability has been reached when the fluctuation in the Facility output is < 2%/hr.

When the following fluctuations are exceeded the test results shall be considered by Owner and  Contractor to determine whether they are acceptable or not.  The term “fluctuation” is intended to mean the difference between the maximum or minimum value of a variable during a single one (1) hour test and the average of the values recorded for that variable during the one (1) hour test.

Maximum fluctuation for the following variables during the Electrical Output Test and during the Heat Rate Test shall be:

Maximum Fluctuation

Ambient air temperature



2 deg C/hr.

Wet Bulb Temperature



2 deg C/hr.

Barometric Pressure



2.0 Millibar/hr.

System frequency



1 %/hr.

Measured load or output in kW


2%/hr.

2.1.3
Conversion Factors

All conversion factors needed will be taken from ASTM E380-93.  The precision of conversion factors will be sufficient not to reduce the accuracy of the converted value to less than the accuracy of the original value.

2.1.4
Steam

The ASME Steam Tables, THERMODYNAMIC AND TRANSPORT PROPERTIES OF STEAM, Calculated Using THE 1967 IFC FORMULATION FOR INDUSTRIAL USE, will be used for the properties of steam and water, when needed.

2.1.5
Personnel

During the Performance Tests prior to Substantial Completion the Facility will be operated by Owner or Operator’s personnel under the supervision and control of Contractor.  Contractor will appoint a qualified test director for each Performance Test who shall have authority over the conduct of such test.  Following Substantial Completion, during the Availability Test and any reperformance of the Performance Tests, the Facility will be operated by Owner or Operator’s personnel; provided, however, that Contractor shall schedule and observe each such test.

2.1.6
Test Codes

The Electrical Output Test and Heat Rate Test procedures will be based upon ASME PTC 46 and the following guidelines

2.2
Electrical Output Test

Objective:
To determine the Adjusted Electrical Output of the Facility at Base Conditions while operating on Fuel.

Timing:
The Electrical Output Test shall be conducted prior to Substantial Completion and shall be conducted simultaneously with the Heat Rate Test.

Duration:
The Electrical Output Test will have a six (6) hour duration.  After the initial hour of stable operations, three (3) test runs of one (1) hour each will be conducted.  The test runs will be separated by a nominal hour long period of stable operation.  Data will be recorded no less frequently than at five (5) minute intervals.  The corrected results of the test runs will be averaged to obtain the corrected results to compute the Adjusted Electrical Output value.

Procedures:
Electrical Output for the Facility will be measured at the high voltage side of the main step-up transformers, net of all auxiliary loads required to operate the Facility.  [Fuel supplied during the Electrical Output Test will be within the limits of the fuel gas specifications set out in Exhibit E-2.

Instrumentation:
Facility instrumentation that conforms to the Specifications will be used for the test.  Portable test instruments may also be required for specialized data gathering.

Correction Curves:
Contractor will supply for Owner review and approval correction curves and procedures to be used for analysis of the test run data. Electrical Output will be corrected to Base Conditions for each one (1) hour test run using these correction curves and procedures.  The allowed corrections are for inlet temperature and humidity, atmospheric pressure, fuel supply conditions and composition, thermal export, generator power factor, grid frequency and voltage and firing level difference between test conditions and Base Conditions output.  The calculation procedures will be based on sound engineering and thermodynamic theory and practice.

2.3
Heat Rate Test

Objective:
To determine the Adjusted Heat Rate of the Facility at Base Conditions while operating on Fuel.

Timing:
The Heat Rate Test shall be conducted prior to Substantial Completion and shall be conducted simultaneously with the Electrical Output Test.

Duration:
The Heat Rate Test will have a six (6) hour duration.  After the initial hour of stable operations, three (3) test runs of one (1) hour each will be conducted.  After the initial hour of stable operations, three (3) test runs of one (1) hour each will be conducted.  The test runs will be separated by a nominal hour long period of stable operation.  Data will be recorded no less frequently than at five (5) minute intervals.  The corrected results of the test runs will be averaged to obtain the corrected results to compute the Adjusted Heat Rate value.

Procedures:
Electrical Output for the Facility will be measured at the high voltage side of the main step-up transformers, net of all auxiliary loads required to operate the Facility.  Fuel consumed during the Heat Rate Test will be measured at the billing meter in the gas metering station.  The Net Heat Rate for each test run will be the ratio of the fuel consumed to the Electrical Output.  [Fuel supplied during the Heat Rate Test will be within the limits of the fuel gas specifications set out in Exhibit E-2.]  Fuel heating value, composition and properties will be determined by a properly qualified laboratory, mutually agreed to by  Contractor and Owner, using no less than three (3) samples during the test.

Instrumentation:
Facility instrumentation that conforms to the specifications will be used for the test.  Portable test instruments may also be required for specialized data gathering.

Correction Curves:
Contractor will supply for Owner review and approval correction curves and procedures to be used for analysis of the test run data. These correction curves, and procedures will be used to correct each one (1) hour test heat rate to Base Conditions.  The allowed corrections are for inlet temperature and humidity, atmospheric pressure, fuel supply conditions and fuel composition, thermal export, generator power factor, grid frequency and voltage, and firing level differences between test conditions and Base Conditions.  The calculation procedures will be based on sound engineering and thermodynamic theory and practice.

2.4
Reliability Test

Objective:
The objective of the Reliability Test is to demonstrate the reliable operation of the Facility under normal operating conditions (i.e., within permitted Utility dispatch parameters).  Fuel supplied during the Reliability Test will be within the limits of the fuel specification as set out in Exhibit E-2.

Timing:
The Reliability Test shall be conducted prior to Substantial Completion and may run concurrently with the Electrical Output Test and the Heat Rate Test.

Duration:


The Reliability Test will be of a seventy-two (72) hour duration.

Procedures:
(i)
the Reliability Test period will be for seventy-two (72) continuous hours plus any additional consecutive hours added as a result of forced outages not caused by Contractor or the Facility (such outages shall be the basis for a Change Order to extend the Guaranteed Completion Date).

(ii)
the Facility will respond to the dispatch instructions from Utility within the Technical Limits of the Facility.

(iii)
no nuisance trips will be allowed during all seventy-two (72) hours (the Reliability Test will be restarted each time a nuisance trip is experienced).  For the purpose of this condition a “nuisance trip” shall mean a trip caused by something within the Facility or which should be preventable by the Facility’s protection devices, but shall not include any trip induced by grid conditions or dispatch variations, in each case, that are not in accordance with GIP.  Should an outage occur that is not the cause of Contractor or the Facility, the test will continue when the cause of the outage has been removed and Contractor shall be entitled to a Change Order to extend the Guaranteed Completion Date.

(iv)
Contractor will record all outages, identify their causes, recommend corrections and provide such record to Owner within twelve (12) hours of each outage.

(v)
Contractor shall have the right at any time during the performance of the Reliability Test to stop the test and to restart the test.  Contractor shall notify Owner in writing upon halting the test and of the date on which the test is to be recommenced.  Contractor may immediately recommence the test.

(vi)
The Reliability Test will be deemed successfully completed when the test period has been completed with no trips or outages which are attributable to  Contractor or the Facility.

Instrumentation:


Facility instrumentation will be used for the Reliability Test.

2.5
Emissions Test

Objective:
To determine that the emissions of the Facility will meet the Emissions Guarantee set forth in Exhibit E-1 while operating on natural gas that meets the fuel gas specifications set forth in Exhibit E-2.

Timing:
The Emissions Test will be conducted prior to Substantial Completion.

Procedures:
The test will be performed according to the following standards: [____].

Instrumentation:
Specialized instrumentation will be used for the Emissions Test.  The NOx instrumentation will be limited to a chemiluminescent type that meets the requirements of 40CFR60 Appendix A, Method 7E. The span of the NOx analyzer will be set for the appropriate spread of the expected NOx readings.

2.6
Sound Level Test

Objective:
To determine that the sound levels of the Facility during normal operations will meet the Sound Level Guarantee.

Timing:
The Sound Level Test will be conducted prior to Substantial Completion.

Duration:
Each reading will be taken over a period of at least twenty (20) seconds if there are no large fluctuations in the readings of the meter, or for longer periods until the readings are stable enough.  The reading will be recorded.  If the wind velocity is higher than seven (7) mph at the instrument elevation as measured by a calibrated three-cup anemometer or if precipitation is evident, the taking of readings will be postponed.

Procedures:
(i)
Testing methodology shall be based on the latest version of ANSI/ASME PTC 36.  The final result shall be the arithmetic average of the sound power levels (“SPLs”) (sound power levels) measured around the equipment after background and other corrections have been applied.  The Facility shall be deemed to be in compliance with the Sound Level Guarantee if the final result (as derived in accordance with the previous sentence) does not exceed the Sound Level Guarantee.

(ii)
All access compartments, doors, panels and other temporary openings shall be fully closed; all silencing hardware shall be fully installed; all systems designed to be airtight shall be sealed.

(iii)
The corrections to the measured SPL shall be made per ANSI/ASME PTC 36 procedures.  Background noise is defined as the noise measured with all equipment from the surrounding facilities on and the Facility off.

(iv)
Intermittent noises such as steam safety blow off valves and filter pulse noise are not included in the above guarantee. 

(v)
Measurements shall be taken 3 feet (1 meter) away from the outermost surfaces of equipment, including piping, conduit, framework, barriers, Equipment enclosures and personnel protection devices if provided. 

(vi)
Measurements shall not be taken in any location where there is an airflow velocity greater than 5 feet per second (1.5 meters per second), including nearby air intakes or exhausts.

(vii)
Free field conditions must be prevalent at measurement locations.  Testing and corrections to a free field shall be per ANSI/ASME PTC 36.

2.7
Availability Test

Objective:
To demonstrate the availability of the Facility while operating on Fuel within the limits of the fuel gas specifications in Exhibit E-2.

Timing:
The Availability Test shall be conducted prior to Final Completion but after Substantial Completion.

Duration:
The Availability Test will have a fifteen (15) continuous day duration.

Procedures:
(i)
During the test period, the Facility electrical output will be in accordance with Utility’s dispatch instructions and system requirements.

(ii)
The Availability Test period will be for fifteen (15) continuous days, including forced outages caused by Utility, Owner or Force Majeure.

(iii)
After the initiation of the Availability Test,  Contractor may continue conducting such testing as long as Contractor deems it necessary to accumulate sufficient performance data to demonstrate successful completion of the test.  Contractor may restart the test as long as  Contractor deems it necessary to accumulate sufficient performance data.  Contractor may at any time look back over test data to designate which fifteen (15) continuous day period during the duration of the Availability Test shall be used by  Contractor as the contractual fifteen (15) day period required for the Availability Test.

(iv)
 Contractor will record all outages, identify their causes, recommend corrections and provide such record to Owner within twelve (12) hours of each outage.

(v)
 Contractor will record all corrective actions implemented and provide such record to Owner within twelve (12) hours of its completion or corrections.

(vi)
During the Availability Test, maintenance may be performed on Facility Equipment at any time.  Such maintenance shall be performed in accordance with manufacturer’s instructions and GIP.

(vii)
During the Availability Test period, the Facility shall be operated within the Technical Limits and otherwise in accordance with the Agreement.

(viii)
 Contractor shall have the right at any time during the performance of the Availability Test to stop the test and to restart the test.  Contractor shall notify Owner in writing upon halting the test and of the date on which the test is to be restarted.

(ix)
For calculating Test Availability, the following definitions will be used:

FLCH = The Facility capacity in MW for hour H if the plant is 100%

operational.

FOCH = Forced Outage Capacity, the unscheduled reduction in capacity in MW in hour H due solely to Contractor or Facility cause.

SOCH = Scheduled Outage Capacity, the reduction in MW in hour H due to outage of the Equipment.

(x)
For the Availability Test period, the Test Availability, TA, is calculated by

360


TA = 100 x S
 FLCH - (FOCH + SOCH )
H=l


FLCH

(xi)
The Availability Test will be deemed successfully completed when the Facility responds to the dispatch instructions and electrical demands from Utility for fifteen (15) continuous days; and TA > [95%].

Instrumentation:

Facility instrumentation will be used for the Availability Test.

[2.8
Steam Output Tests

Objective:
To demonstrate the capability of the Facility to deliver total steam requirements independent of capacity and heat rate requirements.

Timing:
The Steam Output Tests shall be conducted prior to Substantial Completion.

Duration:


Duration of the test will be for no less than ten (10) minutes.

Procedures:
(i)
Subject to steam host being capable of receiving full flow of 100 tons/hr., the Facility shall be operated to provide full flow to the interconnection point with the steam host at a temperature and pressure within Steam Sales Agreement contract requirements.

(ii)
Should steam host not be capable of receiving full flow at time of test,  Contractor may deliver a reduced steam flow.  Contractor must simultaneously be producing sufficient steam to have delivered 100 tons/hr.  In this event measurements shall be taken and calculations shall be made to demonstrate that the system is capable of delivering the required capacity within required steam conditions.

(iii)
Contractor shall separately fire the auxiliary boilers to demonstrate their capability to supply 75 tons/hr. of low pressure steam and 10 tons/hr. of high pressure steam.  Any steam not accepted by the steam host shall be condensed in the steam turbine condenser.]

2.9
Fuel-Oil Demonstration Tests
[If the Facility is dual fueled, these tests will be conducted after Substantial Completion.]

3.0
Correction to Base Conditions and Adjustment for the Allowance for Test Tolerance
3.1

Adjusted Electrical Output and Adjusted Heat Rate.

The observed Electrical Output and observed Heat Rate exhibited during each test or retest will be corrected to Base Conditions, including adjustments for any deviation in the fuel from the fuel gas specifications set forth in Exhibit E-2.  The corrections will be based upon the combustion turbine vendor correction curves and detailed correction procedures as set out in the detailed Performance Test procedures.  These values will be further adjusted to account for test tolerance where such value shall be equal to test uncertainty as allowed in Paragraph 3.2 below.  The resulting values shall be known as the “Adjusted Electrical Output” and “Adjusted Heat Rate” and shall be computed as follows:

Defined Terms:

AEO

=   Adjusted Electrical Output

AHR

=   Adjusted Heat Rate

EOATBC
=   observed electrical output corrected to Base Conditions

HRATBC
=   observed heat rate corrected to Base Conditions

TOL

=   test tolerance expressed in decimal form

Calculation of Adjusted Electrical Output and Adjusted Heat Rate:

AEO

=   (EOATBC)  X  (1  + TOL)

AHR

=   (HRACTBC)  X  (1 - TOL)

3.2
Instrument Uncertainty and Test Tolerance

[Alternative 1

The test tolerance shall be calculated in accordance with the procedures set out in ASME PTC 1, PTC 19.1, PTC 22, PTC 46 and as further set out in the detailed Performance Test procedures]

[Alternative 2

The test tolerance for  output shall be [xx%]  and [xx%) for heat rate.]
EXHIBIT F
PROJECT AGREEMENTS

[List relevant agreements here, e.g., PPA, etc.]

[Note:  References to PPA or Project Agreements occur in Sections 4.8 (Owner’s Coordination with Utility) and 4.1 (Access to Site) of the Agreement.]

EXHIBIT G-1
CONTRACTOR INSURANCE

[Replace with rewrite to be provided by EE&CC]

1.
 Contractor’s Insurance.
Prior to the start of the Work, Contractor will provide a certificate of insurance and thereafter will maintain the following insurance with a [Host Country] insurance company of recognized solvency which is acceptable to Owner.  Said insurance company must be reinsured by reinsurance companies of recognized solvency and reasonably acceptable to Owner.

1.1
Workmen’s Compensation.
Contractor shall provide Workmen’s Compensation Insurance as required by applicable Law where the Work is performed and Employer’s Liability Insurance with a limit of liability of $1,000,000 for each accident.

1.2
Comprehensive General Liability.
Contractor shall provide Comprehensive General Liability Insurance on a broad form with a $2,000,000 combined single limit for bodily injury and property damage for each occurrence, including broader Contractual Liability Insurance, broader form property damage, Personal Injury, Products and Completed Operations Insurance for one (1) year after completion of the Work, and coverage for Collapse, Explosion and Underground Hazards or insurance providing substantially similar coverage where all Work is performed.

1.3
Automobile Liability.
 Contractor shall provide Business Auto Liability Insurance covering owned, non-owned and hired automobiles in the amount of $1,000,000 combined single limit for bodily injury and property damage for each accident where any auto is used in performing the Work.

1.4
Excess Liability.
 Contractor shall provide Excess Liability Insurance covering Employer’s Liability, Comprehensive General Liability, and Business Auto Liability to a limit of $10,000,000 combined single limit for bodily injury and property damage where all Work is performed.

1.5
Requirements of  Contractor’s Insurance.
 Contractor shall be responsible for the payment of all deductible amounts with respect to the insurance required to be maintained by it under this Section 1 (such insurance hereinafter referred to as “ Contractor Insurance”) unless such loss is caused in part or in whole by Owner and Owner is, pursuant to Section 18.2, liable with respect to such loss and then in such case Owner shall be responsible for a portion of the deductible that is equal to the portion of the related third-party claim for which Owner is liable pursuant to Section 18.2.  All Contractor Insurance shall:

(i)
except for Workmen’s Compensation Insurance, specify Owner and Lender as additional insureds;

(ii)
provide that Owner and Lender shall have the right, but not any obligation, to pay premiums if  Contractor shall fail to do so; and

(iii)
waive any right of subrogation against Owner or Lender and waive any other right of the insurers to any offset or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of Utility, Owner or Lender.

1.6
Watercraft.
 Contractor shall ensure that if any owned or non-owned watercraft of any kind is used for performance of the Scope of Work, Hull and Protection and Indemnity insurance shall be provided for the vessels in the amounts as follows:

Hull
Full replacement cost of the watercraft.

P&I
$5,000,000 each occurrence or the full value of the vessel, whichever is greater.

Such insurance may be provided by the watercraft operator, by the watercraft charter agreement, or by  Contractor as  Contractor deems appropriate.

1.7
Aircraft Liability.
If the Scope of Work necessitates the use of aircraft, Aircraft Liability insurance endorsed to provide coverage for non-owned as well as Guest Voluntary Settlement, shall be procured with limits of:

Bodily Injury and $5,000,000 Combined Single Property Damage Limit Each Occurrence.

Such insurance may be provided by the aircraft operator, by the aircraft charter agreement, or by  Contractor as  Contractor deems appropriate.

1.8
 Contractor’s Policies. All policies of insurance required to be maintained by  Contractor under Section 9.1 shall:

(i)
provide a severability of interests or cross liability clause; and

(ii)
include a waiver of subrogation by the insurers in favor of Owner and Lender and each of their respective assignees, affiliates, agents, officers, directors, employees, insurers or policy issuers and a waiver of any right of the insurers to any set-off or counterclaim, whether by endorsement or otherwise, in respect of any type of liability of any of the persons insured under any such policies.

EXHIBIT G-2
OWNER INSURANCE

[Replace with rewrite to be provided by EE&CC]

2.1
Builder’s All Risk.
Owner shall, or shall cause to be purchased and maintained, a Builder’s “All Risk” insurance policy for the Facility covering all work at the Site in connection with the Work and all  Equipment at the Site intended for incorporation in the Facility (including, but only during construction of, temporary buildings, Site huts and offices used for the purpose of the construction of the Facility but not intended for incorporation therein and excluding construction equipment) against the risk of physical loss or damage from whatever cause (including resultant loss or damage arising from faulty materials, workmanship or design), other than risks specifically excluded by the terms of the policy.  Such insurance shall be on a “replacement cost” basis insuring the total cost of the Facility and will also provide:

(i)
coverage for removal of debris;

(ii)
transit coverage, not including ocean marine coverage;

(iii)
off-Site storage coverage;

(iv)
cold and hot (operational) testing coverage; and

(v)
twenty-four (24) months “maintenance period coverage endorsement.”

The deductibles for such insurance if economically available shall not exceed the following:

$100,000 for each and every loss during the defects liability period;

$100,000 for each and every loss in respect of design testing and commissioning; and

$25,000 each and every other loss.

2.2
Marine Cargo Insurance.
Owner shall or shall cause to be purchased and maintained, Marine Cargo Insurance on a “warehouse to warehouse” basis insuring the Equipment against loss or damage arising from customary “all risk” marine perils (including war, strikes, riots and civil commotion, if available) while in transit.  Such policy limit shall be equal to one hundred ten percent (110%) of the cost (including cost of freight and insurance) of the largest single shipment.  The deductibles under such insurance shall be $25,000 for each and every loss.

2.3
Comprehensive General Liability.
Owner shall, or shall cause to be purchased and maintained, Comprehensive General Liability Insurance on a broad form with a $5,000,000 combined single limit for bodily injury and/or property damage for each occurrence, including Contractual Liability Insurance, Personal Injury, Products and Completed Operations Insurance for one (1) year after completion of the Work, and coverage for Collapse, Explosion and Underground Hazards or insurance providing substantially similar coverage where all Work is performed.  Such insurance shall be primary for:

(i)
activities at the Site including coverage for Owner,  Contractor and  Subcontractors; and

(ii)
performance of Work activities off-Site including coverage for Owner,  Contractor and its first tier Subcontractor but not extending to any second or lower tier Subcontractor.

The deductible for such insurance if economically available shall not exceed $10,000 for each and every loss in respect of property damage only.

2.4
Permanent Property Insurance.  Upon Substantial Completion of the Facility and until such time as  Contractor has completed its warranty obligations under this Agreement, Owner shall procure and maintain “all risk” property insurance (including boiler and machinery insurance) subject to normal policy exclusions for the Facility at full replacement value with a deductible of no more than $2,000,000 (or less if commercially available on reasonable terms) for property, and $250,000 for boiler and machinery.

3.
Excess Liability.  Excess liability on a “following form” basis covering claims in excess of and following the terms of the underlying insurance set forth in Section 2.3 of this Exhibit G-2 with a $20,000,000 minimum limit.

3.1
Owner’s Policies.  Subject to Section 3.2 of this Exhibit G-2:

3.1.1
The insurance policies required to be maintained by Owner under Sections 2.1 to 2.3 of this Exhibit G-2 shall:

(i)
provide for a waiver of subrogation in favor of  Contractor, its agents, officers and employees which do not extend beyond the time necessary for  Contractor to fulfill its warranty obligations under Article 12; and

(ii)
include  Contractor and its Subcontractors as additional insureds for their respective interests.

3.1.2
The insurance policy required to be maintained by Owner under Section 2.4 of this Exhibit G-2 shall:

(i)
provide for a waiver of subrogation in favour of  Contractor, its agents, officers and employees only for the time periods that  Contractor is on Site performing its obligations under Article 12; and

(ii)
include  Contractor as an additional insured for its respective interest only for the time necessary for  Contractor to fulfil its warranty obligations under Article 12.

3.1.3
The Delay in Start-Up and Business Interruption insurance (if any) obtained by Owner shall provide for a waiver of subrogation in favor of  Contractor, its agents, officers and employees in respect of any delay in start-up or business interruption attributable to  Contractor, its agents, officers and employees.

3.2
Limitation.

3.2.1
In the event that  Contractor breaches its obligations under the first two sentences of Section 9.5.4 and such breach results in an insurer avoiding in relation to  Contractor any policy of insurance referred to in Section 9.2, any Delay in Start-Up and/or any Business Interruption insurance obtained by Owner,  Contractor shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of  Contractor included in that policy pursuant to Section 3.1 of this Exhibit G-2 shall not apply.

3.2.2
In the event that any Subcontractor fails to comply with the procedures for claims notification and administration under any policy of insurance referred to in Section 9.2, any Delay in Start-Up and/or any Business Interruption insurance obtained by Owner or does anything which might render any such policy of insurance voidable or entitle insurers to avoid liability thereunder and as a result thereof an insurer avoids in relation to that Subcontractor any such policy of insurance, that Subcontractor shall not be regarded as an additional insured under such policy and any waiver of subrogation in favor of that Subcontractor included in that policy pursuant to Section 3.1 of this Exhibit G-2 shall not apply.

3.3
Primary Insurance.  All policies of insurance referred to in this Exhibit G-2 shall be endorsed to specify that for activities at the Site, they are primary to and not excess to or on a contributing basis with any insurance or self-insurance maintained by Owner, Lender, Utility,  Contractor (and its affiliate) or any Subcontractors in respect of losses arising out of or in connection with the Works at the Site.  Subject to Section 2.3 of this Exhibit G-2,  Contractor’s insurance under Exhibit H-1 shall be primary for losses away from the Site.

4.
Cooperation.  Owner shall provide copies of the draft Builder’s “All Risk”, Marine Cargo and general liability insurance policies to  Contractor for review and comment.  Final decisions on each of the coverage terms shall rest with Owner.

5.
Placement of Insurance  [Add language relating to when the Owner CGL, BAR and Marine Cargo insurance must be in place.

EXHIBIT H
SITE LOCATION MAP

EXHIBIT I-1
SUBSTANTIAL COMPLETION CERTIFICATE

[SAMPLE CERTIFICATE OF SUBSTANTIAL COMPLETION]

This officer’s certificate is delivered pursuant to that certain Contract dated as of ____________, between _______________ (“Owner”) and __________________ (“Contractor”) (the “Contract”) and all capitalized terms used in this certificate have the meaning given to such term in the  Contract.

By this certificate I, [Name of officer], the duly appointed and acting [title] of Contractor hereby certify that:

(a)
Mechanical Completion of the Facility has been achieved; 

(b)
all the Performance Tests required for substantial Completion as specified in Section 1.1 of Exhibit E-3 have been successfully completed as required by Exhibit E-3 and a report setting forth the test results has been delivered by Contractor to Owner in accordance with Exhibit E-3;

(c)
as measured in the Performance Tests required for Substantial Completion, the Facility has achieved or exceeded the Minimum Performance Guarantees;

(d)
as measured in the Performance Tests required for Substantial Completion, either (i) the Facility has achieved or exceeded the Performance Guarantees or (ii) at the election of the Contractor, if the Facility has achieved the Minimum Performance Guarantees but has not achieved the Performance Guarantees, and the Contractor desires to declare Substantial Completion, the Contractor has paid to the Owner the Interim Performance Liquidated Damages; 

(e)
any Delay Liquidated Damages that are due and payable have been paid by Contractor to Owner; and

(f)
the Punchlist has been prepared by Contractor and delivered to Owner.

IN WITNESS WHEREOF, the undersigned has signed as of the [__] day of [______], [__].

[ Contractor ]

By:_________________________

Name:______________________

Title:________________________

Acknowledged and agreed as of the date set forth above.

[Owner]

By:____________________

Name:__________________

EXHIBIT I-2
FINAL COMPLETION CERTIFICATE

[SAMPLE CERTIFICATE OF FINAL COMPLETION]

This officer’s certificate is delivered pursuant to that certain Contract dated as of ____________, between _________ (“Owner”) and ____________ (“Contractor”) (the “Contract”) and all capitalized terms used in this certificate have the meaning given to such term in the  Contract.

By this certificate I, [Name of officer], the duly appointed and acting [title] of Contractor hereby certify that:

a.
Substantial Completion has occurred and all Punchlist Items have been completed;

b.
the Availability Test has been successfully completed and a test report setting forth the test results has been delivered by Contractor to Owner in accordance with Exhibit E-3;

c.
Contractor’s obligations under Section 3.7 (Cleanup) and Article 10 (Documentation) have been completed;

d.
Contractor has provided the subordination and indemnity required pursuant to Section 7.5;

e.
the Facility has been completed in substantial accordance with this Agreement and the Specifications; and

f.
if Contractor has re-performed any of the Performance Tests after Substantial Completion pursuant to Section 13.3, the Facility has met the applicable Minimum Performance Guarantees under the most recent of such tests.

IN WITNESS WHEREOF, the undersigned has signed as of the [___] day of [_______], [__].

 Contractor

By:_______________________

Name:___________________________

Title:____________________________

Acknowledged and agreed as of the date set forth above

Owner

By:_______________________

Name:_____________________

Title:_______________________

EXHIBIT J
GOVERNMENTAL AUTHORIZATIONS

[Note This Exhibit shall contain a listing of permits to be obtained by Contractor and Owner, either in separate listing or in a responsibility table as show below]

Governmental Authorization
Party Responsible for Preparation
Party Responsible for 

Submission and Acquisition





Site Development Ruling (obtained)
Owner
Owner





Building Design Document
Contractor
Owner





Environmental Impact Assessment (obtained)
Owner
Owner





Power Generation License
Owner
Owner





Operation Permit
Owner
Owner





Deforestation and Class Change Permit for Classified Forest Land
Owner
Owner





Deforestation Permit for Classified Construction Land
Civil Contractor
Civil Contractor





Transmission Line Site Development Ruling
Owner
Owner





Transmission Line Construction Permit
 Contractor
Owner





Equipment Certification
Contractor
Contractor





Other Approvals that may be required for execution of construction works



EXHIBIT K
MAJOR SUBCONTRACTS

[Note: The portions of the Work to be considered for Major Subcontracts are comparable to those listed below.  For each contract category, multiple approved subcontractors may be listed]


MAJOR SUBCONTRACT SCOPE OF WORK
APPROVED MAJOR SUBCONTRACTORS





1.
Combustion Turbine Vendor






2.
HRSG Vendor






3.
 Substation Vendor






4.
Plant Electrical Installation






5.
HRSG Erection 






6.
Cooling Tower Vendor






7.
Steam Turbine Vendor






8.
Main Step Transformers






9
DCS system






10.
Condensers


EXHIBIT L
OWNER SCOPE OF SUPPLY

[NOTE: This Exhibit is intended to list Owner’s scope of supply.  The following listing is provided for illustration purposes]

1.
Construction Utilities and Services.  Owner shall deliver the utilities and services listed below for construction purposes in accordance with the specifications listed below and by the date indicated, and Owner shall pay for the utilities and services consumed for such purposes. Contractor will be responsible for the cost of distributing utilities and services on, and in the vicinity of, the Site.


Utility or Service


Owner Delivery Date







1.1
Raw Water.


NTP + XX days








Capacity
XX cubic Meters/hour




Pressure
X bara




Supply Point
At tie-in point on [____] raw water main as illustrated in Figure 1.









1.2
Electrical Power for Construction.


NTP








Capacity
XXX kW




Pressure
6kV, 3 phase, 50 hz.




Supply Point
Low side of transformer located in existing [____] substation.









1.3
Potable Water.


NTP








Capacity
XX cubic meters/day




Pressure
X bara




Supply Point
At tie-in point on [____] potable water main as illustrated on Figure 1.









1.4
Communicatons.


NTP








Capacity
XX telephone lines




Supply Point
Termination point on site boundary as indicated on Figure 1.









1.5
Waste Disposal.










1.5.1
Contaminated Water.











Capacity
XX cubic meters/day




Discharge Point
At [____] waste water main




Pressure Required
XX bara




(Alternate: facility.)
Contractor may collect and transport wastewater to treatment



1.5.2
Biological Waste.
Contractor to collect and transport to treatment facility.

1.5.3
Uncontaminated runoff.
May be discharged to natural drainage, however, Contractor must make provisions to control solids content.

1.6
Fuel.
[Insert requirements, if any, for fuel before start-up, commissioning or testing of the equipment or the Facility.]
EXHIBIT M
OPERATION AND MAINTENANCE TRAINING

1.1
Contractor shall conduct the following training at Contractor’s own expense:

(a)
fundamental plant specific training prior to start-up and commissioning intended to familiarize qualified, experienced operators with the new Facility;

(b)
detailed hands-on training on-Site during start-up and commissioning as described in paragraph 1.6 below; and

(c)
vendor orientation training for Owner’s operators on the combustion turbines, the steam turbines, the heat recovery steam generators and other key Facility systems prior to start-up and commissioning

as follows:

I
Two (2) on-Site training courses on plant design and overall operation, maintenance and safety concepts, duration of each course to be three (3) consecutive working days, to be performed prior to commissioning, testing and reliability run, for a total maximum of thirty-four (34) participants.

II
Two (2) training courses on MS6001 gas turbine operation and routine maintenance, duration of each course five (5) consecutive working days for a total maximum of thirty-four (34) participants.  Location: Site.

III
One (1) training course on the gas turbine and steam turbine control (Speedtronic Mark V), duration of the course four (4) consecutive working days for a maximum of ten (10) participants.  Location: [XXX]
IV
Two (2) training courses on GE steam turbine operation and routine maintenance, duration of each course five (5) consecutive working days for a maximum total of thirty-four (34) participants.  Location: Site.

V
One (1) operator’s training course on the DCS system, duration of the course three (3) consecutive working days for a maximum of ten (10) participants.  Location: Site.

VI
One (1) maintenance training course on the DCS system, duration of the course five (5) consecutive working days for a maximum of five (5) participants.  Location: [XXX]
VII
 Contractor shall provide hands-on, on-the-job (“OTJ”) training for the plant staff during actual Equipment start-up and commissioning.  OTJ training shall be an additional job requirement of  Contractor’s personnel who commissioning. The overall purpose of OTJ training provided by the proposal will be to ensure that the plant staff is thoroughly familiar with the steps of the start-up, normal operation, routine shutdown and emergency shutdown of all Equipment.  Contractor will use a “check off” system to document that individual members of the plant staff have successfully completed OTJ training on each piece of Equipment in their area of responsibility.  Duration: During the period of start-up and commissioning.  Number of participants: Thirty-four (34).  Location: Site.

1.2
Operator Qualifications

For avoidance of doubt, Owner shall be responsible for:

(a)
ensuring that operators have sufficient qualifications and training such that they can safely operate similar equipment prior to attending Contractor’s training; and

(b)
conducting any general equipment training and providing translators.

1.3
The following pertains to the training program to be provided by Contractor:

-
all written training materials will be provided in [Host Country] except for drawings that have been prepared in English along with various vendor documentation.

-
all travel costs and temporary expenses (lodging, meals, etc.) for instructors and training personnel shall be  Contractor’s expense.

-
all hand-out training aids, manuals and materials will become the property of Owner after completion of the training program.

-
Contractor shall prepare training records on each individual documenting the successful completion of each course of instruction.

-
Contractor shall prepare and implement testing and performance measurement systems designed to ensure that the plant staff is proficient in the operation and maintenance of the Equipment before plant start-up.

-
Instruction shall include knowledge of the normal operating parameters for each piece of Equipment as well as knowledge of how to avoid conditions that might cause equipment damage or unsafe conditions.

-
Contractor shall prepare schedule by week that includes the estimated duration for each of the following training program activities: development/initial preparation of the training program; review period by Manager; final preparation of lesson plans, training materials and manuals; and conduct of the training program at the Site.  Contractor shall provide the following information on each course of instruction:

-
Course Title/Subject

-
Attendees: operators, mechanics, I&E technicians, etc.

-
Course outline (short description)

-
Course duration (hours or days).

1.4
Optional Training.
In addition to the training courses set out in paragraph 1.1 above, Contractor shall provide a list of Optional Training available either at the Site or at Contractor’s facilities, with a “per course, per student” price or each optional course of instruction.  As an example, Optional Training might include specialized training for instrument engineers at  Contractor’s factory.

1.5
Training Manuals.
The content and extent of the training manuals shall be sufficient to permit the conduct of the training to be performed on-Site to enable Owner’s personnel to operate the Facility and undertake all necessary maintenance of the Facility.  Part of this training will be performed as OTJ training.

Thirty-four (34) sets of training manuals are to be provided one (1) month prior to the start of training.

1.6
Language.

(a)
All on-Site training shall be conducted in the [____] language by Contractor without the use of translators, except in the case of controls training, which will be conducted in English.

(b)
All training conducted by Contractor or its vendors at [____] or other factory locations shall be conducted in English, and Contractor or its vendor will provide a qualified technical translator to translate the information into [Host Country].

EXHIBIT N
CONTENTS OF JOB BOOKS

Job Books shall include the following:

1.
Engineering Design:

Process Flow diagrams

P & IDs

Plot Plan

Equipment Location Plan

Underground Piping Plans

Electrical One-line Diagrams

Cable and Raceway Schedule*

Connection Report/Loop Diagrams*

Relief Valve List

Drawing Index

Reference Index

Survey Bench Marks

Line List

Equipment Data Sheets

* This information will not be provided in Job Book format; it will be provided in form and format available as a result of the design and construction process.

2.
Purchasing and Vendor Supplied Information:

One copy of all purchase orders of major Equipment (non-priced) with addenda.  Vendor information for Equipment purchased including:

Perform curves

P & IDs

Piping and electrical detail drawings where applicable

Recommendations for spare parts

Vendor operating and maintenance information/manuals

Material and fabrication certification as applicable

Installation instructions

Guarantee information

Equipment List

Line List

Project Equipment and Purchase Specifications

3.
One copy of record drawings (as-built or field-annotated, “red-lined,” issued for construction drawings) containing the following information:

Underground utilities, piping and foundations

P & IDs

PFDs

Plot Plan

Elementary Electrical Drawings

4.
Where any of the above information was produced on computer aided design and is available to  Contractor,  Contractor shall provide to Owner a disk copy of such information.  Electronic copies shall be compatible with AutoCAD Release 13, Microsoft Word Version 6.0a, and Microsoft Excel Version 5.0a or latest version.

EXHIBIT O
DOCUMENTS FOR REVIEW

The following documents shall be submitted to Owner for review and comment in accordance with Section 3.3.1 and Section 3.3.2.

Document Name
Document Description


























































EXHIBIT P
KEY PERSONNEL

Project Manager

Contractor shall appoint a person as Contractor’s project manager for the Work. The project manager shall not be engaged in any project other than the Work and shall give substantially the whole of his or her time to the superintendence of the Work.

Site Manager

Contractor shall appoint a person as the site manager.  Such person shall be employed at the Site from the commencement of Work on the Site until Substantial Completion to supervise all work done on the Site and to receive all instructions related to Site activities given by or on behalf of Owner.  The site manager shall be present at the Site throughout normal working hours except when on leave, sick or absent for reasons connected with the proper performance of the Work.

Project Engineering Manager

Contractor shall appoint a person as the project engineering manager.  Such person shall be employed by Contractor from the commencement of Work until Substantial Completion to supervise all engineering and design activities and to receive all instructions related to such activities on behalf of Owner.  The project engineering manager shall not be engaged in any project other than the Work and shall give substantially the whole of his or her time to the engineering and design activities of the Work.

EXHIBIT Q
PPA TECHNICAL REQUIREMENTS

[Insert such minimum functional specifications and technical limits as are required by the PPA and acceptable to Contractor.  Do not incorporate PPA by reference or merely agree to meet all technical specifications and limits contained in the PPA.]
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