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HEADS OF AGREEMENT 

FOR A NATURAL GAS SALE

AND PURCHASE CONTRACT 

BETWEEN 

E.D.F. INTERNATIONAL 

(BUYER)

AND 

ENRON NORTH AMERICA CORP.
 (SELLER)

MADE AT  ____________

DATED _______________

These Heads of Agreement are made and entered into this _____ day of ______, 2001 by and between

1. E.D.F. International, a société anonyme, established under the laws of France, having its registered office at ____________________________________, duly represented by Mr. _________ (the “Buyer”) 

AND 

2. Enron North America Corp., established under the laws of Delaware, having its registered office at 1400 Smith Street, Houston, Texas 77005, duly represented by Mr. _________ (the “Seller”) 

WHEREAS 

(A) Electricité de France International (“EdFI”) intends to submit a bid (the “Bid”) to the Mexican Comisión Federal de Electricidad (the “CFE”) pursuant to which EdFI will offer to undertake a power project in the region of Rio Bravo in Mexico in accordance with the Bidding Guidelines for bidding process N° 18164093-012-01, as published in the Diario Oficial de la Federación on July 26, 2001 (the “Bidding Guidelines”), as the same may be amended until the award of the Rio Bravo IV Project (the “Rio Bravo IV Project”). 
(B) If the Bid to the CFE is successful, EdFI intends to enter into a power purchase agreement (the “PPA”) [please note that further comments are reserved pending receipt and review of the PPA given the inter-dependence between this agreement and the PPA] with the CFE pursuant to which, within the context of a project financing, it will be obliged, inter alia, to construct a power plant in the region of Rio Bravo (the “Facility”) with an electric power generation capacity comprised between 441 MW and 539 MW at summer design conditions and to sell the electrical power associated with such capacity to the CFE for a projected period of 25 years from the Commercial Operation Date, presently scheduled on April 1, 2005 (“COD”). 

(C) The fuel for the Facility is to be natural gas (the “Gas”). 

(D) The Seller is willing and able to sell and deliver to the Buyer at the Point of Sale (as defined below), Gas of such quality and in such quantities as the Buyer requires to enable it to perform its obligations under the PPA.

(E) The parties are entering into these Heads of Agreement to record some of the key terms and conditions of the Fuel Supply Agreement (“FSA”), upon and subject to which the Buyer is to receive and purchase, and the Seller is to deliver and sell Gas. 

IT IS HEREBY AGREED AS FOLLOWS: 

Definitions 
Capitalised words not defined in these Heads of Agreement shall have the meaning ascribed to them in the PPA which is appended to these Heads of Agreement. 

Maximum Daily 

Quantity (MDQ):
90,000 MMbtu per day shall be the “Maximum Daily Quantity” or “MDQ”, subject to adjustment at Buyer’s request prior to execution of the FSA, upward or downward, by an amount not greater that 5,000 MMbtu.

Term:
The FSA shall be effective on the date of execution and, unless extended or earlier terminated in accordance with the provisions thereof, shall terminate on the date that is 15 years from April 1, 2005.  Service and Buyer’s purchase obligations shall commence on the commercial operations date of April 1, 2005 (“COD”) (except as described in “Test Gas” below).  To the extent that the COD is earlier than April 1, 2005, Seller will use commercially reasonable efforts to accelerate commencement of gas sales (including as described in “Test Gas” below) up to a maximum of 120 days in advance. 
Point of Sale:
In the United States, in the state of Texas, at a point on the U.S. side of the border where gas is delivered into the Tennessee Gas Pipeline System (“TGP”) within TGP’s Zone 0 pipeline segments.  Authorized pool-to-pool transfers are acceptable in accordance with TGP’s terms and conditions.   Title to and risk of loss for gas shall transfer from Seller to Buyer at the point of sale.
Service Description:
Seller will make available and sell to Buyer, and Buyer will purchase from Seller, Facility’s natural gas requirements, up to the MDQ, based on Buyer’s final nominations to be received not later than 8:30 a.m. Houston, Texas time for day-ahead nominations.  Nominations and confirmations shall be in accordance with Seller’s standard transaction procedures which include either written nominations or telephonic nominations, subsequently confirmed in writing.  

Should Buyer require gas in excess of the MDQ, Seller shall use commercially reasonable efforts to deliver any such quantities in excess of MDQ, at the price quoted by Seller at the time of such transaction.  
Minimum Requirements:
Buyer will nominate at least 40,000 MMBtu per day (the “MinDQ”).  If Buyer nominates or takes less than the MinDQ for such day, then, unless Buyer resells such deficient quantities and save as otherwise provided herein: 

1. Seller shall repurchase the daily nominated unutilized volumes from Buyer up to the MinDQ.  The repurchase location shall be Tennessee Gas Pipeline’s Texas 100 Leg Pool No. 020826 and the price for such repurchase shall be the daily posted price for Tennessee under the heading South-Corpus Christie, as reported in Gas Daily, under the daily price Survey, for the corresponding Flow Date(s), midpoint column (the “Spot Price”). 

If imbalance charges are incurred as a result of Buyer’s effective consumption being different from its nomination, then the party whose transportation caused such charges shall be liable for and shall reimburse to the other party any such charges.  
  () .  


Buyer shall have the right to resell to Seller or to any third party any quantities of Fuel not utilized by Buyer up to the MinDQ. 

Transportation:
Buyer will be responsible for all permits (including any required import permits), transportation contracting and transportation costs after the Point of Sale and to the Facility.  Buyer will arrange for Seller to have primary firm receipt point and pipeline capacity rights at TGP Zone O locations designated by buyer prior to the execution of the FSA.  Buyer may request primary firm capacity for up to 50% of the Daily Swing Volume (as defined herein in the definition of Qd in the “Price” Section) to be located at points north of the TGP’s Aqua Dulce Compressor Station.
Seller will contract for and manage all transportation and will dispatch, schedule, and manage transportation capacity needed by Seller to deliver gas into TGP and/or the Point of Sale. Seller will be responsible for securing and maintaining any permits required in order to deliver gas to the Point of Sale.  

At Buyer’s option, Seller will, on mutually acceptable terms and conditions to be agreed between the parties, manage Buyer’s transportation from the Point of Sale to the U.S.-side of the U.S.-Mexico border. 

Price:
The Buyer shall pay the Seller as follows (the “Gas Price”):
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where:

TGCUS$   =
Total monthly Gas cost paid in US$

MinDQ   =
40,000 MMBtu per day

Qd                 =
Actual nominated and confirmed daily quantities of Gas in MMBtus at the Point of Sale above the MinDQ except as otherwise specified herein (“Daily Swing Volume”).

INDEXd   =
The daily arithmetic average, expressed in US$/MMBtu, of (1) Houston Ship Channel under the heading East-Houston-Katy and (2) Tennessee under the heading South-Corpus Christi, as reported in Gas Daily, under the Daily Price Survey, for the corresponding Flow Date(s), Midpoint column (the “Gas Price Index”)

K              =
The K factor to the INDEXd, measured as a percentage, equal to one hundred and two and nine-tenths percent (102.9%).

The Gas Price specified herein is inclusive of all costs, 
taxes and fees to the Point of Sale.  Buyer shall be 
responsible for any and all costs, taxes and fees due at and after the Point of Sale.  

Amounts due under the FSA shall be invoiced by the 10th day of the  month following the month of service and shall be payable by the 25th day of the month in which such invoice was received.  Should the due date fall on a day that is not a business day in the United States, such payment shall be due on the next business day.

Adjustments:
The Gas Price specified herein shall be subject to adjustment:

1.  for changes in Mexican laws or regulations affecting 
pipeline transportation or the supply of natural gas under the FSA (each a “Change in Law”), in which case Seller shall be entitled or subject to a price adjustment to reflect increased or decreased costs resulting from such Change in Law to the extent that the net cumulative value of such increase or decrease exceeds one hundred thousand dollars (US$ 100,000) per year; the concept and procedure of calculation, assessment and payment of costs related to a Change in Law shall be fully consistent with those provided for under the PPA and the US$ 100,000 threshold shall be escalated each year in accordance with the US Consumer Price Index; and

1. 2.to the extent that the applicable indices comprising the Gas Price Index cease to be published or are unavailable, in which case a new index shall be selected between Buyer and Seller which shall then be approved by the Comisión Federal de Electricidad (“CFE”) in accordance with the procedures set forth in Section 10.8 of the PPA
With respect to (2) above, if Seller claims that such substitute index as subsequently determined by CFE is not acceptable to it, Seller may request for an independent expert to be appointed in order to determine whether such index does or does not substantially reflect the conditions of the market, and if not, which index should be used instead.  The independent expert shall be selected from a list agreed by the parties and appended to the FSA; the independent expertise procedure shall be set out so as to be fully consistent with that applicable under the PPA.

Test Gas:
Seller will use commercially reasonable efforts to supply Gas for the Facility’s commissioning, start-up, and testing period, up to nine (9) months prior to the Scheduled COD.  The price for test Gas shall be based on the same formula for calculating the Gas Price above, where K = 102.9 Percent and this formula shall apply to the actual daily nominated and confirmed volumes.  Buyer will be entitled to volumes up to the MDQ and will not have any minimum quantity requirements for test Gas, and the MinDQ shall not apply.

Force Majeure:

The obligations of the Parties shall be excused as a result of 

an event of Force Majeure; provided, however, that the excuse of such performance shall be for a period of up to 60 days in the aggregate during any 12 month period.  Force Majeure will mean any act that (a) renders the affected party unable to perform its obligations under the FSA, (b) is beyond such party's reasonable control, (c) is not due to such party's fault or negligence, and (d) cannot be avoided by the exercise of due diligence..  Subject to the satisfaction of the conditions set forth in (a) through (d) above, Force Majeure shall include, without limitation:  (i) natural phenomena, such as storms, floods, lightning, freezes, and earthquakes; (ii) wars, civil disturbances, revolts, insurrections, sabotage and commercial embargoes; (iii) transportation disasters, whether by ocean, rail, land or air; (iv) strikes or other labor disputes that are not due to the breach of any labor agreement by the affected Party; (v) fires; (vi) actions or omissions of a Governmental Authority that were not voluntarily induced or promoted by the affected party, or brought about by the breach of its obligations under the FSA or any laws; (vii) a party’s inability, despite best efforts, to secure in an appropriate manner any permits required to perform its obligations hereunder, (viii) the failure of TGP to transport gas to or from the Point of Sale, when due to an event of force majeure;  Force Majeure shall not include any of the following events: (A) economic hardship; or (B) changes in market conditions. 


For the purposes of this definition, an event of force majeure conforming to the definition above and occurring in the USA shall be recognised as a Force Majeure provided that it is construed as such by the governing law of the FSA. 

The procedure for notification of a Force Majeure event and other provisions applying to Force Majeure in the FSA shall not be inconsistent with those provided for under the PPA. 

Failure to Perform:
If, on or after the COD, Seller fails to deliver nominated quantities of gas (including failure to deliver gas in conformity with the quality and pressure requirements hereof, but excluding any failure due to Force Majeure or any delivery of Test Gas) (“Seller Deficiency Default”), then Buyer shall be entitled and shall use commercially reasonable efforts to secure alternate supplies of natural gas for such deficiency (“Replacement Gas”).  

In the event of Seller Deficiency Default, , Seller shall reimburse Buyer for (i) the product of the amount of Replacement Gas purchased and the difference, if positive, between (a) the Spot Price for such Replacement Gas  and  (b) the Gas Price for the same day, and (ii) liquidated damages equal to $0.15 multiplied by the amount of Replacement Gas purchased for reasonable and documented administrative costs incurred by Buyer  in effecting the same.  


If, on or after the COD, Buyer fails to schedule the MinDQ (“Buyer Deficiency Default”), then Seller shall be entitled and shall use commercially reasonable efforts to resell such amounts of natural gas for such deficiency (“Resale Gas”).  

In the event of Buyer Deficiency Default, Buyer shall reimburse Seller for (i) the product of the amount of Resale Gas resold and the difference, if positive, between (a) the Spot Price for such Replacement Gas  and  (b) the Gas Price for the same day, and (ii) liquidated damages equal to $0.15 multiplied by the amount of Resold Gas purchased for reasonable and documented administrative costs incurred by Seller in effecting the same.  

Liability and

Indemnification:
Neither party shall have any liability for indirect, special, consequential or punitive damages.  The FSA shall provide for the express remedies of the parties and, in the absence of such, the parties shall only be liable to the other for the direct, actual damages of the other party.  Buyer and Seller shall have reciprocal indemnification obligations to each other in connection with breaches of and various liabilities arising from  their obligations and responsibilities under the FSA.
Quality and Pressure:
All gas delivered at the Point of Sale by the Seller shall meet the pipeline quality standards of TGP.  The Seller will deliver all gas at the Point of Sale at the prevailing pressure as in effect from time to time for deliveries into TGP’s pipeline.  

Buyer shall have the right (1) to refuse to take all or part of any gas not conforming to the agreed quality standards and pressure (in which case Seller shall be deemed not to have delivered those quantities of gas and the provisions of Section “Failure to Perform” will apply) or (2) to take all or part of such non-conforming gas at a lower price then to be agreed with Seller, in which case Seller shall have no further liability to Buyer in connection with those quantities of non-conforming gas taken by Buyer at a lower price).  
Maintenance:
To the extent Seller is informed, Seller shall inform Buyer 30 days in advance of maintenance activities on pipelines transporting gas to the Point of Sale and Buyer shall inform Seller  450 days in advance of maintenance activities at the Facility.  Seller shall repurchase Gas from Buyer during such maintenance periods.  The repurchase location shall be Tennessee Gas Pipeline’s Texas 100 Leg Pool No. 020826 and the price for such repurchase shall be the Spot Price. 
Governing Law and 

Dispute Resolution:
The laws of the State of Texas, without reference to conflict of law provisions.  

All disputes under the FSA relating to technical, operational or payment matters shall be finally resolved by an independent expert selected among a list to be agreed by the parties upon executing the FSA, subject to appeal to the arbitration court provided for below in case of manifest error, fraud or bad faith. 

All disputes relating to other matters, or in appeal of the expert decision as provided above, shall be finally resolved by binding ICC arbitration conducted in Houston, Texas.  The arbitration proceedings shall be conducted in the English and French languages, with the understanding that documentation, evidence, and testimony may be presented in English, French or Spanish, with simultaneous translation.  Any award issued pursuant to such arbitration proceedings shall be enforceable in any federal court of the United States.
For the case where a matter referred to expertise or arbitration under the FSA would be the same as, or closely connected to, a matter referred to arbitration under the PPA, the parties agree that the FSA shall contain provisions so as to ensure consistency in the composition of the arbitration tribunals under the PPA and under the FSA. 

Security:
Buyer shall secure its obligations under the FSA by posting an irrevocable standby letter of credit, or another comparable instrument, in a form and substance reasonably acceptable to Seller.  The amount of such letter of credit or other guaranty instrument will cover the anticipated cost of gas for ninety (90) days, but not to exceed US$ 50,000,000.

Seller shall secure its payment obligations under the FSA by posting a parent company payment guaranty or irrevocable standby letter of credit, in a form and substance reasonably acceptable to Buyer, sufficient to cover its exposure for non-performance and liquidated damages within a limit of US$ 30,000,000.

Termination:


The FSA will include provisions for termination of the FSA 

by either party upon (i) default of the other party unremedied for 5 days, (ii) extended Force Majeure for a period of 60 days, consecutive or in the aggregate (iii) termination of the PPA for reasons other than Seller’s default or extended Force Majeure (iv) event of bankruptcy or insolvency of one of the parties, or (v) Seller's unexcused failure to schedule the Buyer's requested quantity for a cumulative period of 30 or more days in a 12 Month period or (vi) Buyer's unexcused failure to schedule the MinDQ for a cumulative period of 30 or more days in a 12 Month period  or (vii) material adverse change in law or taxes.

Upon two Business Days notice by one party to the other, which notice shall be given no later than 60 Days after the discovery of the Triggering Event, the notifying party may establish an early termination date ("Early Termination Date") and the notifying party shall in good faith calculate its damages, including its associated costs and attorneys' fees, resulting from the termination of the FSA (the "Termination Payment").  The Termination Payment will be determined by (i) comparing the value of (a) the remaining term, quantities and prices under the FSA had it not been terminated to (b) the equivalent quantities and relevant market prices for the remaining term either quoted by a bona fide third party offer or which are reasonably expected to be available in the market under a replacement contract for each such Transaction and (ii) ascertaining the associated costs and attorneys' fees.  To ascertain the market prices of a replacement contract the notifying party may consider, among other valuations, any or all of the settlement prices of NYMEX Gas futures contracts, quotations from leading dealers in Gas swap contracts and other bona fide third party offers, all adjusted for the length of the remaining term and the basis differential.

Assignment:
Neither party may assign the FSA without the prior written consent of the other party, except that Buyer may assign the FSA without such consent to (1) the project company for the Rio Bravo IV Project and (2) the CFE or the Buyer’s lenders in accordance with the provisions of the PPA and the financing documents and Seller, without such consent of Buyer, may (i) transfer, sell, pledge, encumber or assign the FSA or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements, (ii) transfer or assign this FSA to any affiliate by assignment, merger or otherwise, or (iii) transfer or assign the FSA to any person or entity succeeding to all or substantially all of its assets.
Cooperation:
Seller shall cooperate with the financial institution that Buyer engages to provide financing for the Facility (i) to supply such information and documentation related to the FSA that is reasonably requested by such financial institution, (ii) to grant such written consents to the assignment of the FSA, as may be reasonably required in connection with the execution and delivery of the agreements and documents executed and delivered in connection with such financing and the performance by the obligors of their obligations thereunder and (iii) to agree to amendments to the FSA requested by the Buyer’s lenders; provided, that Seller is reasonably satisfied that any such consents, amendments and other agreements identified in (ii) and (iii) do not in any manner adversely affect Seller’s rights under the FSA or otherwise impose material obligations on Seller.  
The parties will communicate and cooperate in good faith with each other on all fuel-related issues under the PPA as they relate to the FSA.  The Buyer acknowledges in particular that, in the context of the financing of the project by the Buyer’s lenders, the FSA shall be consistent with the provisions of the PPA (in particular, but without limitation, as regards step in rights for the Buyer’s lenders and the CFE). 


More generally, the parties agree that the FSA shall contain such other provisions as are customary or necessary, in accordance with the terms of the PPA and Seller’s terms and conditions set forth in its master firm purchase/sale agreement, for a fuel supply agreement (metering and measurement, insurance, representations and warranties, offset rights, interest charges, confidentiality, record retention, etc.).   
Agreement Non-Binding:
These Heads of Agreement constitute the non-binding, 
mutual intent of the parties in connection with proposed FSA contemplated herein (the “Proposed Transaction”).  The consummation of the Proposed Transaction is subject to: (i) award of the Rio Bravo IV Project to Buyer pursuant to the Bidding Guidelines and Buyer’s execution of the PPA on or prior to February 12, 2002; (ii) negotiation and execution of a definitive FSA on terms mutually acceptable to Buyer and Seller; and (iii) approval of such FSA by the Board of Directors or other relevant governing body of Buyer and Seller, respectively.  These Heads of Agreement may not be relied upon by either party as the basis for a contract by estoppel, a claim of detrimental reliance or other claim of an express or implied binding agreement or offer between the parties and the parties further agree that no actions on the part of either party shall be deemed to render this Heads of Agreement a binding obligation on either of the parties in connection with the Proposed Transaction or subject matter hereof.  
   
_______________________




______________________

E.D.F. International





______________________
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