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ENRON NORTH AMERICA CORP. ("Enron")

SPOT GENERAL TERMS & CONDITIONS ("GTC")

1. Transactions. The parties shall engage in transactions ("Transaction") in accordance with these terms and conditions (this "GTC") and the terms, set forth in the website referencing this GTC, submitted by Counterparty and accepted by Enron North America Corp. ("Enron"). All Transactions between the parties shall be considered a single integrated agreement governed by this GTC. This GTC, each Transaction and the rights and duties of the parties arising herefrom shall be governed by the laws of Texas. The DCQ shall be scheduled by Seller and Buyer at the Delivery Point(s) during the Period of Delivery and at the Contract Price as provided in each Transaction. Each Transaction shall indicate the "Tier" of gas applicable to the DCQ during the Period of Delivery:

"Interruptible Gas"--subject hereto, both parties may without liability interrupt, in whole or in part, scheduling the DCQ in accordance with the provisions hereof for any reason; or "Firm Gas"--subject hereto, both parties are firmly obligated to schedule the DCQ for a period less than or equal to one month. 

2. Quantity Obligations.

2.1. Tier 1 Interruptible Gas Seller and Buyer shall schedule at the Delivery Point(s) each day on an interruptible basis a quantity of gas equal to the DCQ. Either party may, at its sole discretion and without liability, interrupt, in whole or in part, the scheduling of gas at any time for any reason upon prior notice to the other party specifying the amount and duration of the interruption sufficient to allow the notified party to make changes to its transporter nominations in accordance with its transporter's procedures. No notice of interruption may be retroactive to a prior time. 

2.2. Interruption Without Notice Should an interruption occur without the required notice, the interrupting party shall be liable for and pay all associated penalties and cashout costs and losses charged by either transporter. 

2.3. Tier 3 Firm Gas Each of Seller and Buyer shall schedule at the Delivery Point(s) each day on a firm basis a quantity of gas equal to the DCQ. If on any day Seller fails to schedule the DCQ, then such occurrence shall constitute a "Seller's Deficiency Default" and "Seller's Deficiency Quantity" shall be the numerical difference between the DCQ and the quantity of gas scheduled for such day. In the event of a Seller's Deficiency Default, Seller shall pay Buyer an amount equal to the product of the Seller's Deficiency Quantity multiplied by the Replacement Price Differential. If on any day Buyer fails to schedule the DCQ, then such occurrence shall constitute a "Buyer's Deficiency Default" and "Buyer's Deficiency Quantity" shall be the numerical difference between the DCQ and the quantity of gas scheduled for such day. In the event of a Buyer's Deficiency Default, Buyer shall pay Seller an amount equal to the product of Buyer's Deficiency Quantity multiplied by the Replacement Price Differential. "Replacement Price Differential" means (i) in the event of a Seller's Deficiency Default, the positive difference, if any, obtained by subtracting the Contract Price from the Spot Price for the day in which the default occurred and (ii) in the event of a Buyer's Deficiency Default, the positive difference, if any, obtained by subtracting the Spot Price for the day in which the default occurred from the Contract Price. "Spot Price" means the "Daily Midpoint" price set forth in Gas Daily® (Pasha Publications, Inc.), or successor publication, in the column "Daily Price Survey" under the listing applicable to the geographic location closest in proximity to the Delivery Point(s) for the relevant gas day. If there is no single "Daily Midpoint" price published for that particular Gas Day, but there is published a "Common" range of prices under the above column and listing, then the Spot Price shall be the average of such "Common" high and low prices. In the event that no ‘Daily Midpoint" price or "Common" range of prices is published for that particular Gas Day, then the Spot Price shall be the average of the following: the price (determined as stated above) for each of the first Gas Day immediately preceding and following the Gas Day in which the default occurred for which a Spot Price can be determined.

3. Payments/Early Termination. By the 10th day of each month following the month in which gas was scheduled, Seller shall provide Buyer a written statement covering the preceding month. Billing and payment will be based on scheduled quantities; provided, if gas is transported by an intrastate transporter same will be based on actual receipts and deliveries. Within 10 days of the request of either party, the other party shall provide, to the extent it has a legal right of access thereto or such statement is then available, a copy of the transporter's allocation statement applicable to gas sold hereunder for the requested period. All amounts payable under this GTC are due by the 25th day of the month in which the statement therefor was received. If the due date for any payment to be made hereunder is not a business day, the due date for such payment shall be the following business day. Payment of all funds shall be made by wire payment in such manner that U.S. funds are immediately available to the payee on the applicable due date. Interest on past due amounts shall accrue at the lesser of the rate of 10% per annum or the maximum rate permitted by law. Obligations to make payment under all Transactions hereby governed may be offset or recouped against each other, or netted for payment. If a party shall make an assignment or arrangement for the benefit of creditors, file a petition or commence, authorize or acquiesce in the commencement of a proceeding under any bankruptcy or similar law, or have such petition filed against it and such proceeding remains undismissed for 30 days, otherwise become bankrupt or insolvent, or be unable to pay its debts as due, then all Transactions hereunder shall automatically terminate, the other party shall calculate its damages in respect of each Transaction as if no further scheduling of gas will occur and net same against each other; the resulting net amount, if positive, being immediately due and payable to such other party.

4. Force Majeure. In the event either party is rendered unable, wholly or in part, by Force Majeure to carry out its obligations, other than payment, it is agreed that upon such party's giving notice of such Force Majeure to the other party, the obligations of the party giving such notice, to the extent affected by such event, shall be suspended from the inception and during the continuance of the Force Majeure. "Force Majeure" means an event not anticipated as of the Transaction date, which is not within the reasonable control of the party, or in the case of third party obligations or facilities, the third party, claiming suspension, and which by the exercise of due diligence such party, or third party, is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute performance therefor; provided, neither (i) the loss of Buyer's markets nor Buyer's inability economically to use or resell gas purchased hereunder nor (ii) the loss or failure of Seller's gas supply, nor Seller's ability to sell gas to a market at a more advantageous price, shall constitute an event of Force Majeure. "Force Majeure" shall include an event of Force Majeure occurring with respect to the services of transporters.

5. Taxes. The Contract Price includes reimbursement for, and Seller shall pay, or reimburse Buyer for, all taxes applicable to the gas sold upstream of the Delivery Point(s). Seller shall indemnify, defend and hold harmless Buyer from claims for such taxes. The Contract Price does not include reimbursement for, and Buyer shall pay, or reimburse Seller for, all taxes applicable to the gas sold downstream of or at the Delivery Point(s). Buyer shall indemnify, defend and hold harmless Seller from claims for such taxes. 

6. Title/Risk of Loss/Imbalances. As between the parties, Seller shall be deemed to be in exclusive control and possession of gas scheduled hereunder and responsible for any damage or injury caused thereby prior to the time the same shall have been delivered to Buyer. After delivery of gas to Buyer at the Delivery Point(s), Buyer shall be deemed to be in exclusive control and possession thereof and responsible for any injury or damage caused thereby. Title to gas scheduled hereunder shall pass from Seller to Buyer at the Delivery Point(s). Each party assumes all liability for and shall indemnify, defend and hold harmless the other party from any claims, including death of persons, arising from any act or incident occurring when title to gas is vested in the indemnifying party. It is the intent of the parties that this indemnity be without regard to the causes thereof, including, without limitation, the negligence of any indemnified party, whether such negligence be sole, joint or concurrent, or active or passive; provided, neither party shall be liable in respect of any claim to the extent same resulted from the gross negligence, willful misconduct or bad faith of the indemnified party. Differences between scheduled and actual quantities will be settled in cash or gas or by offset as agreed. 

7. Operations. Should either Party change the quantities to be scheduled from the DCQ, with respect to Tier 1 Interruptible Gas, such Party shall provide to the other Party facsimile notice of interruption in accordance with the requirements of Section 2, and with respect to Tier 3 Firm Gas, such Party (without affecting its liability under Section 2) shall provide to the other Party facsimile notice thereof not later than one business day prior to the earlier of Buyer's or Seller's transporter's nomination deadline for the applicable day. Nothing in this GTC, including an event of Force Majeure, shall require or permit either party to schedule gas at a point other than a Delivery Point or in excess of the DCQ. Seller shall obtain transportation to the Delivery Point, and Buyer shall obtain transportation from the Delivery Point. Seller represents and warrants that all gas delivered hereunder shall meet or exceed the specifications of Buyer's transporter. At appropriate intervals Company's transporter shall measure gas purchased and sold hereunder. If either party receives an operational flow order from a transporter requiring action to be taken in connection with a Transaction ("OFO"), such party shall immediately notify the other party of the OFO and provide the other party a copy of same by facsimile. The parties shall take all actions required by the OFO within the time prescribed. Each party shall indemnify, defend and hold harmless the other party from any claims, including, without limitation, all non-compliance penalties and attorneys' fees, associated with an OFO of which the indemnifying party failed to give the indemnified party the notice required hereunder or under which the indemnifying party failed to take timely action required by the OFO.

8. Arbitration. Any dispute relating to this Agreement shall be resolved by binding, self-administered arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and all such proceedings shall be subject to the Federal Arbitration Act. A single arbitrator shall be selected under the expedited rules of the AAA. Only damages allowed pursuant to this Agreement may be awarded and the arbitrator shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances regardless of whether such damages may be available under Texas law.

9. Damages. For breach of any provision for which an express remedy or measure of damages is herein provided, such express remedy or measure of damages shall be the sole and exclusive remedy hereunder, the obligor's liability shall be limited as set forth in such provision and all other remedies or damages at law or in equity are waived. If no remedy or measure of damages is expressly herein provided, the obligor's liability shall be limited to direct actual damages only, such direct actual damages shall be the sole and exclusive remedy hereunder and all other remedies or damages at law or in equity are waived. Neither party shall be liable for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, in tort, contract, under any indemnity provision or otherwise. Notwithstanding any other provision in this agreement, in no event shall either party be liable for any penalties or charges assessed by any transporter for the unauthorized receipt of gas by the other party. SUBJECT TO THE NOTICES HEREIN REQUIRED FOR INTERRUPTIONS, NOTHING HEREIN OR UNDER ANY TRANSACTION SHALL ENTITLE SELLER OR BUYER TO DELIVER OR TAKE ANY TIER 1 GAS, AND TO THE EXTENT PERMITTED BY LAW SELLER AND BUYER DO HEREBY WAIVE ANY RIGHT TO DAMAGES UNDER STATE LAWS AND REGULATIONS REQUIRING RATABLE PRODUCTION OR TAKING. Buyer acknowledges that it has entered into this agreement and is contracting for the goods to be supplied by Seller based solely upon the express representations and warranties herein and, subject thereto, accepts such GOODS "AS IS" AND "WITH ALL FAULTS."

