Agreements for the Purchase and Sale of Firm (LD) Power, or Similar “Marketer Firm” Products Should be a Network Resource.  Dynegy argues, in effect,  that because “Marketer Firm” or “Firm LD” products are not capacity backed, do not establish a minimum capacity factor, and do not obligate the seller to deliver non-interruptible power, those products should not constitute Network Resources (See Dynegy Complaint, at Par. 13).  Dynegy’s fails for several reasons.  To begin with, although the energy the seller is obligated to deliver and sell in connection with a Firm LD product is not explicitly tied to a specific generator, that energy must be, by definition, produced by a generator (who is paid an amount agreed to between the generator and the original purchaser and which amount may or may not include an energy and/or capacity charge) and ultimately delivered to the end-use customer.  In addition, the Firm LD product typically does, in effect, establish a minimum load factor of one hundred percent during the hours the seller is obligated to deliver.  

Dynegy’s argument that the Firm LD product does not obligate the seller to deliver non-interruptible power is, however, the weakest leg in Dynegy’s argument.   The Firm LD product is actually more reliable than the capacity backed product because, when selling a Firm LD product the seller is obligated to provide the energy on a firm basis absent an event of force majeure, where the seller’s obligation to deliver a capacity backed product is contingent on a specified unit running.  The separate capacity payment associated with the capacity backed product does nothing to add to reliability or the “firmness” of the capacity backed product.  Indeed, the capacity backed product typically does not provide for a refund or decrease in the capacity payment if the specified generation does not run.  Conversely, the Seller of the Firm LD product is much more incentivized and able to deliver power.  Unlike the Seller of the capacity backed product, the Seller of the Firm LD product is excused from delivering only in the most limited circumstances and the financial penalties for a failure to deliver that is not excused can be quite substantial.  In connection with the EEI Firm LD product, for example, the seller would only be excused from delivering if an event met the following definition of “Force Majeure”:

“Force Majeure” means an event or circumstance which prevents one Party from performing its obligations under one or more Transactions, which event or circumstance was not anticipated as of the date the Transaction was agreed to, which is not within the reasonable control of, or the result of the negligence of, the Claiming Party, and which, by the exercise of due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided.  Force Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv) Seller’s ability to sell the Product at a price greater than the Contract Price.    

There are additional, equally rigid, restrictions on a party’s ability to use failure of transmission as an excuse for failing to deliver.  EEI Agreement, Sec. 1.23 at pp. 8-9.  The fact that a seller has rarely if ever successfully argued that it was excused from delivering Firm LD power by virtue of an event of force majeure is a clear and convincing demonstration of the limited applicability of force majeure.  Given the limited set of circumstances under which a seller’s failure to deliver is excused, the next criteria in assessing the firmness of the Firm LD product is the penalties for an unexcused failure to perform.  The prices of electricity are among the most volatile of any commodity known.  Accordingly, the potential cover damages precipitated by an unexcused failure to perform in connection with a Firm LD product, and therefore the incentive to deliver Firm LD power, are extremely high.  The considerable and often irreparable damage to a market participant’s reputation caused by an unexcused failure to perform is further incentive to perform.  Finally, the seller of the Firm LD product has the option of supplying its delivery obligations from a myriad of different suppliers, but the seller of the capacity backed product only has one source from which to choose.
