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GENERAL DESCRIPTION 

OF

FINANCIAL ENERGY MASTER AGREEMENT

INTRODUCTION

Following discussions within the Association of Nordic Power Traders (Nordisk Krafthandlerforening) (the “NPTA”) and a number of major energy groups trading Nordic power, representatives of about a dozen companies and the NPTA met in the Stockholm offices of Skandinaviska Enskilda Banken (SEB) on 27 May 1999. At the meeting, the need to introduce new financial trading documentation for the Nordic over-the-counter power market was discussed. It was agreed that Enron, SEB, Eastern, National Power, Statkraft and Sydkraft should form an ad hoc working group with the objective of preparing a new English-language master agreement for the trading in financial Nordic power. The attached draft Financial Energy Master Agreement (the “Master Agreement”) and the draft forms of Confirmation (collectively with the Master Agreement, the “Documentation”) are the result of the working group's efforts so far. Below follows a summary of the general structure and selected features of the Documentation. All terms capitalised in this General Description shall have the same meaning as in the Master Agreement unless the context requires otherwise. It should be emphasised, however, that this General Description does not purport and should not be considered to be a guide to or explanation of all relevant issues or considerations to which the Documentation may give rise. The aforesaid working group and its members assume no responsibility for any use to which the Documentation or any provision contained therein may be put and parties should consult with their own legal advisers and any other counsel as they deem appropriate before using the Documentation.
MASTER AGREEMENT

A.  Documentation Architecture
The Master Agreement is a framework contract and represents a significant step away from the current practice in the Nordic power market of negotiating legal and credit terms transaction by transaction. The Master Agreement contemplates that a subset of derivative transactions (each a “Transactions”) between the two parties will be governed by the terms and conditions set forth in the Master Agreement and the confirmations (each a “Confirmation”) with respect to such Transactions. The Master Agreement consists of two parts: the body (which will appear in a pre-printed form) and the appended Schedule. The body contains the standard terms and conditions that will apply to all Transactions and the parties' relationship in general, as well as a some options for the parties to consider. The Schedule contains the parties’ elections with respect to the options contained in the body and other terms that the parties have negotiated bilaterally to accommodate their credit, tax and legal concerns. Each Transaction entered into is to be evidenced by a Confirmation specifying the economic and other terms, if any, that the parties have negotiated in connection with the entering into of the Transaction.




B.  Benefits and Scope
Single Agreement. The Master Agreement reduces counterparty credit risk by providing for payment netting (optional) and close-out netting on a single agreement basis. It also reduces the current inefficiencies associated with negotiating legal and credit terms on a transaction by transaction basis. 

Multi-product. The Master Agreement contains provisions for the trading of cash-settled price-hedging (i.e. swap), European option (i.e. swaption) and Asian option transactions in energy or energy indices. The Master Agreement thus offers to the parties an instrument under which they can document all (or practically all) of their financial power trading transactions (whether Nordic or not).

Flexibility. The Schedule permits the parties to make elections and to insert additional provisions. The parties can thereby tailor their trading relationship to meet specific requirements. The Master Agreement is generic in nature and therefore provides the parties with the opportunity to include other types of products in their trading arrangements (e.g. financial volumetric, temperature and precipitation products, which are gaining an increasing interest in the Nordic market place) by inserting appropriate terms therefor in the Schedule. Due to its descriptive nature, the Master Agreement should function well under different (applicable) legal systems that recognise the principle of freedom of contract. The Master Agreement thus accommodates the general preference among parties to freely negotiate and agree on the proper law of their trading arrangements.

C.  The Body – A Section-by-Section Guide

Heading.
In the heading the parties (referred to as “Party A” and “Party B” in the Master Agreement) are to be identified by name, jurisdiction of incorporation and corporate identity number (if any). The parties may also insert additional information with respect to each of them if they would prefer to. Additionally, the date as from which the Master Agreement of the parties has effect must be set out on the first page of the body

Section 1 - Interpretation. 

The initial section of the Master Agreement sets forth some general interpretative concepts and the single agreement architecture contemplated by the parties. It specifically states that the Master Agreement and all Confirmations of Transactions constitute a single agreement and that the parties enter into each Transaction in reliance on the single agreement concept. Particularly with respect to jurisdictions that do not have a clear netting statute, this provision seeks to establish a legal basis for close-out netting of all Transactions in the event of counterparty insolvency and early termination. It is designed to limit the risk of a liquidator, trustee or receiver of the Defaulting Party seeking to enforce Transactions that are favourable to the Defaulting Party while repudiating others (so-called “cherry-picking”).

In addition, Section 1 provides that the provisions of the Schedule will prevail over any inconsistent provisions of the Master Agreement, and that the provisions of a Confirmation will prevail over any inconsistent provisions of the Master Agreement (including the Schedule).

Section 2 - Transactions. 

Procedures. The Master Agreement establishes that the parties shall be legally bound by the terms of each Transaction from the moment they agree to those terms (whether entered into by oral agreement, electronically or otherwise) and that each party consents to the recording of its telephone conversations. Such explicit consent is a requirement in many jurisdictions for telephone recordings to be admissible as evidence in court.

Confirmations. Following the entering into of a Transaction, the parties are obligated to enter into a Confirmation as soon as practicable thereafter. All Confirmations shall be in writing and may be sent by letter, or by facsimile transmission or exchanged by electronic messages. However, the fact that a Confirmation (for whatever reason) is not prepared for a Transaction will not impair the validity of the Transaction. 

Calculations. Section 2 contains provisions with respect to the instruments currently traded in the Nordic financial OTC power market (i.e. swaps, swaptions, and Asian options). The parties must agree on one or more Calculation Periods (hour, day, week, etc.) for the continuos settlement of a Transaction and on periodic Settlement Periods for the financial settlement of amounts payable under Transactions.

Conditions Precedent. The Master Agreement provides that the obligations of parties to make payment under Transactions are subject to various conditions precedent, such as the non-occurrence of an Event of Default, the non-occurrence or effective designation of an Early Termination Date or Accelerated Early Termination Date, or the non-occurrence of a Market Disruption Event as well as the satisfaction of every other applicable conditions precedent to payment agreed to by the parties. In order to avoid that a party, in the event of the other party’s default, is holding back payments to be made by it to the defaulting party but not terminating the Master Agreement (and outstanding Transactions) Section 2(d)(iv) stipulates that the conditions precedent set forth in Section 2(d)(i) does not apply to payment owing by a party if it shall have satisfied in full all of its payment obligations under all Transactions and shall at the relevant time have no future payment obligations under any Transaction.

Payment and Account Details. The Master Agreement contemplates that the parties will specify their respective accounts for receiving payments under Transactions in the Schedule or in the Confirmation. A party may change its accounts for receiving payments upon giving five Business Days prior notice unless the other party gives timely notice of a reasonable objection thereto. The right to object has been granted the other party because changes in account location may result in adverse tax consequences for such other party. Also, certain parties, in particular public entities, may be bound by policies preventing them from trading with parties, or making payments to accounts, located in certain jurisdictions (e.g. tax havens).

Contractual Currency. The Master Agreement stipulates that payments are to be made in the Contractual Currency specified in a Confirmation or, if not so specified, in Norwegian Kroner.

Payment Netting. If the parties so elects by indicating in the Schedule, all payments due on the same date and in the same currency under Transactions will be netted.

Specified Information. Section 2(h) provides that a party may be required to arrange and deliver to the other party or such government or taxing authority as such other party directs any form or document reasonably required or requested to allow such other party to make or receive payments under Transactions without deduction or withholding for or on account of any tax or with such deduction or withholding but at a reduced rate (the full tax architecture of the Master Agreement is set out in Appendix A).

Tax. Although the parties normally expect that no withholding tax will apply to payments made under Transactions, it cannot be ruled out that a withholding tax nonetheless will apply in the trading relationship between certain parties. The burden of such a withholding tax is allocated to either the payer of payee through the definition of “Indemnifiable Tax” in Section 11 and through the gross-up provision of Section 2(i). An “Indemnifiable Tax” is a tax that is imposed on a payment under a Transaction except a tax imposed because of a connection between the taxing jurisdiction and the recipient of the payment. Pursuant to Section 2(i) the payer is required to gross-up the payee for any withholding tax that is an Indemnifiable Tax, except where the payee has failed to comply with its obligations under Section 2(h) to deliver tax forms.

Section 3 - Representations.

Section 3 contains representations of the parties. Pursuant to Section 3, the parties represent, among other things, that their obligations under the Master Agreement constitute legal valid and binding obligations and that all Transactions entered into have been made as a result of arm'-length negotiations and without reliance on advice from the other party. Each representation is given and repeated by each party on each date the parties enter into the Master Agreement, a Confirmation and a Transaction. 

Section 4 - Market Disruption. 

Section 4 addresses the discontinuance of trading (for whatever reason) on the relevant exchange (e.g. Nord Pool) or failure by such exchange or other price source to make available or publish the underlying reference index (e.g. due to the occurrence and continuance of a labour conflict). It thus sets out a fallback mechanism to handle disruptive events and alleviates the uncertainty arising out of disturbances in the market place that otherwise could have lead to the termination or temporary suspension of Transactions. The step-by-step approach outlined by Section 4 to determine a Floating Price for those Transactions affected by a Market Disruption Event is (in order of priority):

1. to rely on the specified Alternative Floating Price, if any; 

2. to negotiate in good faith to agree on a Floating Price for the Transactions affected by the Market Disruption Event; 

3. if an agreement under 2. above is not reached within 5 Business Days from the occurrence of the Market Disruption Event, to seek quotations from leading dealers in the market place and average the quotes obtained in order to determine the Floating Price; 

4. if a requisite number of such quotes (for whatever reason) has not been obtained within 10 Business Days from the occurrence of the Market Disruption Event, either party may request that the Floating Price for the Transactions affected by the Market Disruption Event shall be determined by an independent expert appointed be the parties; or

5. if no such expert has been appointed within 20 Business Days from the occurrence of the Market Disruption Event, either party may require that the Stockholm Chamber of Commerce shall appoint such expert.

The expert shall in reaching its determination, to the extent possible, rely on quotes obtained from leading dealers in the market place. The expert’s fees for services rendered in this respect shall be paid equally by the parties.

Section 5 - Events of Default.  

The Master Agreement defines events of default broadly as including failure to pay (after passage of a grace period of three Business Days), material misrepresentations, breach of other provisions of the Master Agreement or Transactions (after passage of a grace period of 30 Business Days), insolvency of a party or its credit support provider, the occurrence of a merger with respect to a party or its Credit Support Provider without proper assumption of obligations and liabilities, the occurrence of a cross-default with respect to a party or its Credit Support Provider, and the failure by a party or any Credit Support Provider of a party in establishing, maintaining or renewing any Credit Support provided. If the “Cross-default” provisions are specified in the Schedule as applicable to one or both parties, a Threshold Amount should also be specified for such party or parties (the lower a Threshold Amount the broader the scope of the cross-default).

Section 6 - Remedies.

If an event of default occurs and the relevant notices are given, all Transactions under the Master Agreement will be closed out (accelerated and terminated) automatically
 or at the option of the Non-defaulting Party. The Non-defaulting Party shall then calculate its Gains, Losses and Costs resulting from the termination of the parties' obligations under such Transactions. Such Gains, Losses and Costs, together with all Unpaid Amounts with respect to all Transactions, shall then be netted into a single net amount. If the Non-defaulting Party is owed such net amount the Defaulting Party shall pay the net amount to the Non-defaulting Party, and if the if the Non-defaulting Party is owing such net amount, the Non-defaulting Party will not have to make any payment to the Defaulting Party unless the early termination has arisen by reason of an Insolvency Event with respect to the Defaulting Party. The principal rule is thus limited two-way payments. Full two-way payments will, however, apply in the case of insolvency-related Events of Default. The reason for this is that in certain jurisdictions close-out netting arrangements may not be upheld in an insolvency if the non-insolvent Party may “walk away” from the payment owed by it to its insolvent counterparty after a close-out and netting of Transactions.


Section 7 - Events of Change. 

The Master Agreement identifies certain types of event whose occurrence none of the parties can be held responsible for (such as a change in law obligating a party to withhold payments for or on account of taxes or making the performance by a party of obligations under Tansactions illegal). At the occurrence of such an event the party burdened by the new tax in the case of a change in tax law and either party in the case of an illegality may specify an Accelerated Termination Date with respect to those Transactions that are affected by the relevant event. Such Transactions will then be terminated at the specified Accelerated Termination Date in accordance with the procedures laid down in Section 7 (unless the parties in the period between the date of designation and the Accelerated Termination Date have overcome the relevant event). Upon termination, each party shall in good faith calculate its Gains, Losses and Costs with respect to the terminated Transactions and aggregate such Gains, Losses and Costs into a Net Amount (which can be either a positive or negative number). A Payment Amount is then calculated on the basis of the parties’ respective Net Amount and any Unpaid Amounts owed by either of them under the terminated Transactions. Appendix B sets out two examples of the calculation of the Payment Amount under Section 7.

Section 8 - Governing Law and Jurisdiction.

Pursuant to Section 8, the parties must specify a governing law of, and a method for the settlement of disputes arising out of, the Master Agreement (and Transactions). In the absence of any explicit choice made by the parties on the point of the governing law, it will be determined in accordance with the applicable rules of conflicts of laws of a competent court.

Section 9 - Documents.

Section 9 provides the parties with the opportunity to specify in the Schedule any document to be furnished by either of them in connection with the entering into of the Master Agreement or at the later date specified (e.g. corporate documents, lists of authorised traders/signatories).

Section 10 – Miscellaneous. Section 10 contains a variety of provisions of general nature which to a large extent should be self-explanatory. 

D.  Signature Block
The name of each party and titles of signatories must be filed in on the signature page along with the dates of signing by each party.

E.  Schedule to the Master Agreement
It is anticipated that most parties should be able to agree to the standard terms and conditions contained in the body of the Master Agreement without much modification. Parties may use the Schedule to make their elections with regard to the options contained in the body and to add other terms that they have bilaterally negotiated to accommodate their credit, tax and legal concerns. Issues to be negotiated by the parties and documented in the Schedule include:

· whether “Payment Netting” shall apply;

· whether “Automatic Early Termination” shall apply;
· whether the “Cross-default” provisions shall apply to any of the parties and, if so, a “Threshold Amount” should be determined for such party or parties;

· the governing law of the Master Agreement and Transactions;

· a dispute resolution mechanism, i.e. how and by whom disputes between the parties arising out of the Master Agreement or Transactions are to be resolved (e.g. arbitration in accordance with the rules of an arbitration institute);

· whether the parties (or anyone of them) shall deliver any documents to the other party in conjunction with the execution of the Master Agreement (e.g. corporate records, lists of authorised traders/signatories);

· details for notices and communications to be exchanged between the parties;

· detail of accounts for receiving payments;

· determination of the “Interest Rate;

· details of any “Credit Support Documents” (i.e. any guarantee, letter of credit, margin security arrangement or other instrument evidencing the provision of security) and “Credit Support Provider” (i.e. any parent company guarantor, bank or other provider of “Credit Support”); and
· other provisions that the parties agree to make part of the Master Agreement (e.g. a contractual set-off clause or additional representations, Events of Default or Events of Change).

E.  Confirmations

A Confirmation is required for each Transaction to determine its terms. Draft forms of Confirmation for swap, swaption and Asian option Transactions have been prepared. 

The forms of Confirmation provided are designed to be used where the parties have already entered into a Master Agreement. These forms of Confirmation may also be use with some revisions where parties have not yet entered into a Master Agreement. The two paragraphs following the initial section of the forms of Confirmation could then be replaced by the following (please note that the publisher of, or the year of making public, the Master Agreement is not yet determined):

“The purpose of this document is to confirm the terms and conditions of the below transaction (hereinafter the “Transaction”) entered into between you and us. This document constitutes a "Confirmation" as referred to in the [2000] Financial Energy Master Agreement specified below.

The Transaction is subject to the terms and conditions of the [2000] Financial Energy Master Agreement published by the [



] as modified by this Confirmation (the “Master Agreement”). Each party acknowledges that it has a copy of the Master Agreement and it has read and understands the terms and conditions thereof. In the event of any inconsistency between the Master Agreement and this Confirmation, this Confirmation shall prevail. This Confirmation evidences a complete and binding agreement as to the terms of the Transaction to which this Confirmation relates. In addition, Party A and Party B agree promptly to negotiate in good faith and enter into a master agreement as soon as reasonably possible in the form of the Master Agreement with such modifications as Party A and Party B shall agree. Upon the execution by you and us of such Master Agreement (the “Agreement”), this Confirmation shall supplement, form part of, and be subject to the Agreement. All provisions contained in the Agreement shall govern this Confirmation except as expressly stated herein.”
In addition, the parties should specify in such Confirmation the governing law of  such Transaction entered into prior to the making of the Agreement.
APPENDIX A

(Gross-up/tax provisions)


Gross-up

Provisions:














 

APPENDIX B

(Section 7 – examples of calculations and settlement)

Example 1

An Accelerated Termination Date has been designated due to the occurrence of an Event of Change. The Terminations Currency elected by the parties is Norwegian Kroner (“NOK”). After each party having calculated its Gains and Losses in good faith, its is concluded that Party A is, in the aggregate, NOK 1,000,000 in the money on the terminated Transactions while Party B is, in the aggregate, NOK 1,000,000 out of the money on the terminated Transactions. In addition, the Costs of Party A are NOK 50,000 while the Costs of Party B are NOK 25,000. The Unpaid Amounts owed by Party A under the terminated Transactions are NOK 100,000 while the Unpaid Amounts owed by Party B under the terminated Transactions are NOK 50,000.


Party A
Party B





Gains & Losses:


-1,000,000
1,000,000

Costs:


   -50,000    
  -25,000

Net Amount:


-1,050,000
  975,000

Unpaid Amounts:
   100,000
    50,000

Since Party B is the party with the higher Net Amount it will be “X” in the formula for calculating the Payment Amount, and since Party A is the party with the lower Net Amount it will be “Y” in the formula for calculating the Payment Amount (cf. Section 7(c) of Master Agreement). The Payment Amount shall equal (x) one half of the difference between the Net Amount of X and the Net Amount of Y plus (y) any Unpaid Amounts owed by X to Y minus (z) any Unpaid Amounts owed by Y to X. The Payment Amount in this case will accordingly be:

0.50 [975,000 -(-1,050,000)] + 50,000 - 100,000 = 962,500

Since the Payment Amount is positive, Y (i.e. Party B), as the party with the higher Net Amount, shall pay NOK 962,500 to X (i.e. Party A) (cf. Section 7(c) of Master Agreement).

Example 2 
An Accelerated Termination Date has been designated due to the occurrence of an Event of Change. The Terminations Currency elected by the parties is Swedish Kronor (“SEK”). The number of terminated transactions between the parties are limited. After each party having calculated its Gains and Losses in good faith, Party A’s calculations indicates that Party A is SEK 50,000 out of the money on the terminated Transactions and Party B calculations indicates that Party B is SEK 45,000 in the money on the terminated Transactions. In addition, the Costs of Party A are SEK 55,000 while the Costs of Party B are SEK 30,000. The Unpaid Amounts owed by Party A under the terminated Transactions are NOK 10,000 while the Unpaid Amounts owed by Party B under the terminated Transactions are NOK 75,000.


Party A
Party B





Gains & Losses:


50,000
-45,000

Costs:


-55,000
-30,000

Net Amount:


-5,000
-75,000

Unpaid Amounts:
10,000
75,000

In this case, both parties ended up with a negative Net Amount, but since Party A’s net Amount is higher than Party B’s, Party A will be “X” and Party B will be “Y” in the formula for calculating the Payment Amount (cf. Section 7(c) of the Master Agreement). The Payment Amount in this case will accordingly be:

0.50[-5,000 -(-75,000)] + 10,000 - 75,000  = -30,000

Since the Payment Amount is negative, Y (i.e. Party B), as the party with the lower Net Amount, shall pay the absolute value of  the Payment Amount (SEK 30,000) to X (i.e. Party A) (cf. Section 7(c) of Master Agreement).

Financial Power Master Agreement


(Standard provisions)





Credit Support Document


(optional)





Confirmations


(a Cconfirmation for each Ttransaction to determine its terms)





Schedule


(incorporates  parties' changes to standard provisions)








Is there a tax-related Event of Change?





Termination of affected Transactions





Yes





Yes





Is there a tax-related Event of change?





No





No





Event of Change:





Gross-Up


(Section 23(i))





Pay net





No





Has payee breached a tax agreement (Section 23(h))?





Yes





Yes





Is it an Indemnifiable Tax?





No





Deduction of tax required


by law or practice





Termination of affected TransactionsNot an Event of Change








� The parties must specify in the Schedule whether they want Aautomatic Eearly Ttermination to apply.
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