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Enron Capital & Trade Resources Corp.
P.O. Box 4428
Houston TX 77210-4428
(713) 853-3300
Fax (713) 646-4816
 

[DATE]

[CP NAME]

[ADDRESS]

Attention:  [             ]
Fax No.: [             ]
Telephone No.: [             ]
Re:
WEATHER TRANSACTION -- ECT Contract No. [             ]
Dear Sirs:

The purpose of this document is to confirm the terms and conditions of the transaction entered into pursuant to a telephone conversation between [CP NAME] (“Counterparty”) and Enron Capital & Trade Resources Corp. (“ECT”) on [TRADE DATE] (the “Transaction”) whereby we accepted your offer to enter into the Transaction.  This document constitutes a “Confirmation” as referred to in the ISDA Master Agreement specified below.

1.
The definitions and provisions contained in the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions and (the “Definitions”), as published by the International Swaps and Derivatives Association, Inc. (“ISDA”), are incorporated into this Confirmation.  In the event of any inconsistency between the Definitions and this Confirmation, this Confirmation will prevail.  In the event of any inconsistency between the 1991 ISDA Definitions and the 1993 ISDA Commodity Derivatives Definitions, the 1993 ISDA Commodity Derivatives Definitions will prevail.

2.
Terms of Transaction.  The terms of the particular Transaction to which this Confirmation relates are as follows:
Transaction Type:
Cooling Degree Day (“CDD”) Cap Option




Notional Amount:
[             ] per CDD




Trade Date:
[             ]




Effective Date:
[             ]




Termination Date:
[             ]

Premium Payment Details:


[ECT/Counterparty] shall pay [ECT/Counterparty] [             ] two Business Days after this Confirmation has been duly executed by both parties.



Calculation Period:
The period from and including the Effective Date to and including the Termination Date.




Payment Date(s):
The fifth Business Day after the Floating Amount for the Calculation Period is determinable, provided, however, that a one time adjustment in the amount paid will be made by the appropriate party, if applicable, if the National Climatic Data Center (“NCDC”) makes any correction or adjustment to the reported daily high and low temperatures within 95 days of the end of the Calculation Period for any day within the Calculation Period.



Fixed Amount Payer:

(Buyer of the Option)
[ECT/Counterparty]




Floating Amount Payer:

(Seller of the Option)
[ECT/Counterparty]




Strike Amount:
[             ] CDD




Floating Amount:
The sum of CDD’s calculated in accordance with the procedure detailed below, for each day during the applicable Calculation Period.
CDD for each day is equal to the greater of (i) the non-rounded average of the daily high and daily low temperatures in degrees Fahrenheit from and including 12:01 AM on that day to and including 12:00 AM on the next day local time as measured by the National Weather Service (“NWS”), and reported by the NCDC, for the Reference Weather Station minus 65 or (ii) zero.  The daily high and low temperatures measured by the NWS and reported by the NCDC shall be rounded to whole numbers prior to the calculation of CDDs as follows:  if the first number after the decimal point is five (5) or greater then the whole number shall be increased by one (1), and if the first number after the decimal point is less than five (5) then the whole number shall remain unchanged (the “Rounding Convention”).

“NWS” means the National Weather Service, the division of the National Oceanic and Atmospheric Administration responsible for providing weather and flood warnings, public forecasts and advisories for all of the United States, its territories, adjacent waters and ocean areas, or its successor organization.




Reference Weather Station

(“RWS”):
[             ] [City, State] WBAN # [             ], WMO # [             ]




Fallback Reference Weather Station

(“FRWS”):
If for any day during the Calculation Period a daily maximum or daily minimum temperature is unavailable for the RWS then the missing temperature(s) for that day at such RWS shall be calculated in accordance with the following procedure: 

(i) the daily maximum (if the missing temperature is a daily maximum) or daily minimum (if the missing temperature is a daily minimum) temperature for the corresponding day of each of the previous 30 years at such RWS shall be identified as reported in degrees Fahrenheit by the NCDC (which numbers as reported by the NCDC shall not be rounded by the parties) and an average temperature shall be determined, which average temperature shall be determined to and including four decimal points; 

(ii) in accordance with the above procedures, the daily maximum or daily minimum temperature as appropriate shall be determined for the corresponding day of each of the previous 30 years at the NWS Weather Station at [             ] [City, State] WBAN # [             ], WMO # [             ] (the “Fallback Reference Weather Station”) or in the event such data is not available, from the closest geographical location that publishes NWS data for that period as reported in degrees Fahrenheit by the NCDC (which numbers as reported by the NCDC shall not be rounded by the parties), and an average temperature shall be determined, which average temperature shall be determined to and including four decimal points;

(iii) the average temperature generated in (ii) above shall be subtracted from the average temperature generated in (i) above (with the resulting number (whether positive or negative) referred to as the "Average Temperature Difference Number"); 
(iv) the daily maximum or daily minimum temperature as appropriate for the corresponding FRWS for the day for which the daily maximum or daily minimum temperature is missing for the RWS shall be identified as reported in degrees Fahrenheit by the NCDC (which number as reported by the NCDC shall not be rounded);and 
(v) the temperature determined in (iv) shall be adjusted by adding the Average Temperature Difference Number if it is a positive number and subtracting the absolute value of the Average Temperature Difference Number if it is a negative number, with the resulting number being rounded in accordance with the Rounding Convention.  The final rounded whole number determined in (v) shall be deemed the daily maximum or daily minimum temperature as appropriate for the RWS for the relevant day and shall be the number used to make the calculations as required pursuant to the procedures set forth in the “Floating Amount” above.


Data Sources:
The data used to determine the Floating Amount (and to the extent required, data for the FRWS) shall be obtained from the NCDC’s official website located at http://www.nndc.noaa.gov/cgi-bin/nndc/ph2_lcd_v2.cgi, or any successor thereto; provided, however, if data is not reported for any particular day at such website, then the data for such day shall be obtained from the website for the appropriate Regional Climate Data Center located at http://www.nws.noaa.gov/regions.shtml, or any successor thereto; and provided further to the extent that (i) the NCDC data is corrected or adjusted within 95 days of the end of the Calculation Period or (ii) the data is temporarily sourced from the Regional Climate Data Center, then the data for such new, adjusted or corrected number(s) shall be obtained from the NCDC’s official website located at http://www4.ncdc.noaa.gov/cgi-win/wwcgi.dll?WWNolos~Product~PB-078.  Notwithstanding the foregoing, if neither the Regional Climate Data Center nor the NCDC issues data for the RWS, then the procedures set forth under “Fallback Reference Weather Station(s)” shall be utilized to determine the missing data.



Strike Amount Differential:
The amount equal to the excess (if a positive number) of (i) the Floating Amount over (ii) the Strike Amount




Payment Amount:
Notwithstanding any provision of the Agreement to the contrary, if the Floating Amount is greater than the Strike Amount, the Floating Amount Payer shall pay the Fixed Amount Payer an amount in US Dollars equal to the product of (i) the Notional Amount and (ii) the Strike Amount Differential, which amount shall be due and payable on the applicable Payment Date, provided, however, that the maximum amount payable by the Floating Amount Payer shall not exceed [             ].



3.  Account Details:

Payments to ECT:

Pay  
:
Nations Bank of Texas, N.A.




For the Account of
:     Enron Capital & Trade Resources Corp.




Account Number/

CHIPS UID
:
3750494727

Fed. ABA No.
:
111000012





Payments to Counterparty:





Pay  
:      TO BE ADVISED




For the Account of
:      TO BE ADVISED




Account Number/

CHIPS UID
:       TO BE ADVISED


 

Fed. ABA No.
:       TO BE ADVISED





Attn.  
:       TO BE ADVISED




4.
General.  The Transaction is subject to the terms and conditions of the printed form of the 1992 Master Agreement (Multicurrency-Cross Border) published by ISDA without any schedule (the “ISDA Form”) as modified by this Confirmation (“ISDA Agreement”).  Each party acknowledges that it has a copy of the ISDA Agreement and it has read and understands the terms and conditions thereof.  In the event of any inconsistency among or between the ISDA Agreement, the Definitions (as defined below), and this Confirmation, this Confirmation will govern.  This Confirmation evidences a complete and binding memorialization of our agreement as to the terms of the Transaction to which this Confirmation relates.  In addition, ECT and Counterparty agree to promptly negotiate in good faith and enter into a master agreement as soon as reasonably possible in the form of the ISDA Agreement and a separate Credit Support Annex with such modifications as ECT and Counterparty shall in good faith agree (the “Agreement”).  Upon execution of the Agreement by both parties, this Confirmation will supplement, form part of, and be subject to the Agreement.  All provisions contained in the Agreement will govern this Confirmation except as expressly stated herein.  If an Agreement is not executed, the Transaction shall be governed by the terms and conditions of the ISDA Form as modified by this Confirmation.

Each party will make each payment specified in this Confirmation as being payable by it, not later than the due date for value on that date in the place of the account specified above, in freely transferable funds and in the manner customary for payments in the required currency. If the Payment Dates for two or more Transactions between the parties fall on the same day, if each party is required to make a payment to the other on such Payment Date, such amounts with respect to each party shall be aggregated, and the party owing the greater aggregate amount shall pay to the other party the difference between the amounts owed.

5.

Representations.  To induce the other to enter into the Transaction, each party represents and warrants to the other that : (a) Authority:  (i) the execution, delivery and performance of this Confirmation have been duly authorized by all necessary corporate or other organization action on its part, (ii) this Confirmation represents its legally valid and binding obligation, enforceable against it in accordance with its terms; (b) Eligible Swap Participant: it constitutes an “eligible swap participant” as such term is defined in  17 C.F.R. Section 35.1(b)(2) and this Confirmation constitutes a “swap agreement” within the meaning of 17 C.F.R. Section 35.1(b)(1);  (c) Line of Business: ECT and Counterparty each represent that as of the Trade Date it is: (i) exposed in the conduct of its business to the risk of variations in temperature of the kind reflected in this Transaction and (ii) entering into this Transaction solely to offset or manage that risk; and (d) No Reliance and No Advisory Status:  (i) the other party to this Confirmation (1) is not acting as a fiduciary or financial, investment or commodity trading advisor for it, and (2) has not given to it (directly or indirectly through any other person) any assurance, guaranty or representation whatsoever as to the merits (either legal, regulatory, tax, financial, accounting or otherwise) of this Confirmation or the expected performance or result of this Confirmation; and (ii) in connection with the negotiation and execution of this Confirmation, (1) it is acting as a principal (and not as an agent or in any other capacity, fiduciary or otherwise), (2) it is not relying upon any advice, counsel or representations (whether written or oral) of the other party other than the representations expressly set forth in this Confirmation, (3) it has made and will make its own decisions regarding the entering into of this Confirmation based upon its own judgment and upon the advice from such professional advisors as it deemed, or will deem, necessary to consult, (4) all of its decisions regarding this Confirmation have been the result of arm’s length negotiations between the parties, and (5) it has a full understanding of all the terms, conditions and risks (economic and otherwise) of this Confirmation, and it is capable of assuming and willing to assume (financially and otherwise) those risks.

6.
Early Termination. For purposes of Section 6(e) of the ISDA Agreement, the Second Method and Loss shall apply.

7. Governing Law/Jurisdiction.  This Confirmation and the ISDA Agreement will be governed by and construed in accordance with the laws of the State of Texas (without reference to choice of law doctrine).  Section 13(b) of the ISDA Agreement is replaced with the following:  “(b) Jurisdiction.  Any dispute relating to this Agreement shall be resolved by binding arbitration conducted in accordance with the arbitration rules of the Federal Arbitration Act (“FAA”), and to the extent such conduct is not addressed by the federal law of arbitration, it shall be determined under the Commercial Arbitration Rules of the American Arbitration Association (“AAA”).  Each party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in over-the-counter derivative transactions.  Only damages allowed pursuant to this Agreement may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Confirmation and/or the FAA or AAA.  The arbitration shall be conducted in Houston, Texas and such arbitration, and any related award shall be confidential.

8.
Confidentiality.  The contents of this Confirmation, the Transaction hereunder and all other documents relating to thereto (hereinafter collectively referred to as “this Agreement”), and any information made available by one party to the other party with respect to this Agreement is confidential and shall not be disclosed to any third party (nor shall any public announcement relating to this Agreement be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party in making such disclosure, or (iv) as may be furnished to the disclosing party’s Affiliates, auditors, attorneys, or advisors which are required to keep the information that is disclosed in confidence.

9.
Calculation Agent.  The Calculation Agent shall be ECT.

10.
Limitation of Liability.  No party shall be required to pay SPECIAL, EXEMPLARY, PUNITIVE, incidental, consequential or indirect damages (WHETHER OR NOT ARISING FROM A PARTY'S NEGLIGENCE) to the other party, except to the extent that the payments required to be made pursuant to the Confirmation are deemed to be such damages.  If and to the extent any payment made pursuant to the Confirmation is deemed to constitute liquidated damages, the parties acknowledge and agree that damages are difficult or impossible to determine and that such payment constitutes a reasonable approximation of the amount of such damages, and not a penalty.  
11.
Offices.
(a)
The office of Enron Capital and Trade Resources Corp. is and copies of any notices should be delivered to 1400 Smith Street, Houston, Texas  77002, Attention:  Director, Documentation Department, Facsimile No. (713) 646-4816; and to Attention: Assistant General Counsel, Trading Group - ECT, Facsimile No. (713) 646-4818, at the above address; and


(b)
The office of  [CP NAME] is and copies of any notices should be delivered _____________, Attention: ________________, Fax No.: _____________.

Please promptly confirm that the foregoing correctly sets forth the terms of the Transaction entered into between us by executing the copy of this Confirmation and returning it to us within two (2) Business Days after the date first above written via facsimile to (713) 646-4816, Attention: Director, Documentation Dept.  

Enron Capital & Trade Resources Corp. is pleased to have entered into this Transaction with you.

Yours sincerely,

ENRON CAPITAL & TRADE RESOURCES CORP.

By:
_____________________________

Name:
_____________________________

Title:
_____________________________

Confirmed as of the Trade Date:

[CP NAME]
By:
_____________________________

Name:
_____________________________

Title:
_____________________________
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