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Attorneys for Plaintiff

AVISTA ENERGY, INC.

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Avista energy, Inc., 


Plaintiff,


vs.

CALIFORNIA POWER EXCHANGE CORPORATION,



Defendant.


NO. CV 01-01244 MMM (Mcx)

The Honorable Margaret M. Morrow

DECLARATION OF NOLAN A. STEINER IN SUPPORT OF APPLICATION FOR TEMPORARY RESTRAINING ORDER AND motion for PRELIMINARY INJUNCTION



I, Nolan A. Steiner, declare:  

1. Identification.  I am the Corporate Credit Manager for Avista Energy, Inc. (”Avista Energy”).  I make this declaration in support of Avista Energy’s application for a temporary restraining order and preliminary injunction.  All of the facts stated herein I know of my own personal knowledge and, if called as a witness, I could and would competently testify thereto.  

2. I have been Avista Energy’s Corporate Credit Manager since November 1999.  Before that, I was a Senior Credit Analyst for Avista Energy.  Avista Energy is a power marketing and trading company.  It is in the business of purchasing and selling energy.  As Corporate Credit Manager, my responsibilities include working to strategically minimize losses in all markets.  This includes assessing counterparties to potential contracts for creditworthiness, monitoring the company’s exposure levels, obtaining security where necessary to protect the company’s exposure, and providing security to meet our own margin requirements.  

3. The CalPX Markets.  The California Power Exchange (“CalPX”) operates wholesale electricity markets for the purchase and sale of electricity within California.  It operates what is known as the “Core Market,” on which electricity is bought and sold on a day-ahead or day-of basis.  It also operates the CalPX Trading Services Market, or “Block-Forward Market,” on which electricity is sold pursuant to longer term contracts, for delivery in the future.  

4. The CalPX Participation Agreement.  Purchasers and sellers of electricity participate in the CalPX Core and Block-Forward Markets under contracts entered into with the CalPX, called Participation Agreements.  The Participation Agreements are governed by the California Power Exchange Corporation FERC Electric Service Tariff No. 2, approved by the Federal Energy Regulatory Commission (“CalPX Tariff”).  Avista Energy was a participant in the CalPX Core Market through its Participation Agreement with the CalPX which it entered into effective September 17, 1998.  A true copy of Avista Energy’s Participation Agreement with the CalPX is attached to this declaration as Exhibit A.  

5. Avista Energy’s Security Under the CalPX Participation Agreement.  Under the CalPX Tariff and the Participation Agreement, the CalPX agreed to monitor the creditworthiness and solvency of the participants, for the benefit of all.  Specifically, the CalPX was to require each participant in the CalPX markets to provide evidence of its solvency and creditworthiness, not to be in default of any of its obligations to the CalPX, and to maintain collateral sufficient to cover its market activities, depending on its credit rating as assigned by the CalPX.  In compliance with its security obligations to the CalPX, Avista Energy has outstanding an irrevocable standby letter of credit in the amount of $500,000, issued by Bank of America.  A true copy of that letter of credit is attached to this declaration as Exhibit B.  

6. CalPX Procedures To Follow in the Event of a Default. If a participant defaults in any of its payments due the CalPX, the CalPX is required to follow a particular procedure.  First, the CalPX must proceed against the defaulting participant’s security.  Since, under the CalPX Tariff, a default in the Core Market is deemed a default in all the Block-Forward and Core Markets, the CalPX is required to apply the participant’s collateral in both markets to recover the loss.  (CalPX Tariff, Schedule 2, at §§ 5.1, 5.2.)  Second, the CalPX is required to proceed against the pool performance bond which the CalPX is required to maintain, for any default amounts in excess of the participant’s posted collateral.  (CalPX Tariff, Schedule 2, at § 5.2.2.)  Third, and only if there is any remaining default amount, after the first two steps are followed, the CalPX may proceed to issue assessments against “current CalPX participants”:  

The CalPX Participant’s outstanding default amount will be charged back to all current CalPX Participants based upon the percentage of its gross sales in MWhs to the total gross MWhs sales in the Core Market during the three calendar months preceding the event plus the current month-to-date.  

(CalPX Tariff, Schedule 2, at §§ 5.2.4 and 5.3.)  

7. Avista Energy had never been subject to a “charge-back” assessment until January 18, 2001.  

8. SCE’s Default.  SCE defaulted on its obligations to the CalPX in the amount of approximately $215 million on January 18, 2001.  

9. The January 18, 2001 Charge-Back.  On January 18, 2001, purportedly based on SCE’s default of the same day, the CalPX issued a charge-back invoice to Avista Energy in the amount of $1,270,807.  The CalPX provided no evidence to indicate that it had liquidated SCE’s security and proceeded against the $20 million pool performance bond before it issued the charge‑back notice to Avista Energy.  The CalPX, without authorization, paid itself this charge-back amount by withholding it from the $1,420,665 that was then due and owing from the CalPX to Avista Energy based on Avista Energy’s sales of energy to the CalPX.  A true copy of the invoice and related statement is attached to this declaration as Exhibit C.  Avista Energy protested this charge-back-based withholding of funds due it, by letter dated January 26, 2001, a true copy of which is attached to this declaration as Exhibit D.  

10. The CalPX’s Failure to Follow the Proper Default Procedures.  The CalPX, upon issuing it’s “charge-back” invoice to Avista Energy on January 18, 2001 — the day of SCE’s default — provided no evidence to substantiate that it had proceeded against any collateral or security it had for SCE and had offset those amounts against SCE’s default, or taken any other action against SCE based on its default (such as filing suit against it).  Even though three weeks have passed, the CalPX still has not instituted suit against SCE on behalf of the CalPX participants.  The CalPX also provided no evidence that it had drawn on the $20 million pool performance bond and offset those proceeds against the SCE default amount.  

11. The January 24, 2001 Charge-Back.  On January 24, 2001, again purportedly based on the SCE default, the CalPX issued an additional charge-back notice to Avista Energy in the amount of $16,494.  The CalPX demanded payment within two days.  A true copy of that invoice is attached to this declaration as Exhibit E.  On January 26, 2001, Avista Energy paid the charge-back amount to the CalPX under protest and notified CalPX that it had breached its obligations and that Avista Energy did not owe the charge-back amounts, and reserved its rights to contest its obligation for the charge-back.  A true copy of that letter is attached to this declaration as Exhibit D.  Avista Energy was compelled to pay this charge-back invoice because if it did not, the CalPX would have declared it in default and proceeded against its letter of credit, which would have had the deleterious effects described below.  

12. Avista Energy’s Withdrawal From the CalPX.  Avista Energy withdrew from the CalPX and terminated its Participation Agreement on January 26, 2001.  True copies of Avista Energy’s termination letters are attached to this declaration as Exhibit F.  Therefore, Avista Energy was, as of January 26, 2001, no longer a “current participant” to whom the CalPX can issue charge-back assessments.  (CalPX Tariff, Schedule 2, at § 5.3.)  Despite Avista Energy’s withdrawal, the CalPX has informed us that it will continue to impose additional charge-backs upon Avista Energy as if it were still a “current participant” under the CalPX Tariff.

13. Other Participants’ Nonpayment of the Charge-Backs.  The CalPX has informed Avista Energy that at least six CalPX participants did not pay the initial charge-back notices issued by the CalPX in connection with SCE’s default. The CalPX has not provided any evidence to Avista Energy that it has proceeded to draw on those participants’ collateral to satisfy the charge-back amounts or credited the $20 million pool performance bond against the amount used to calculate the charge-backs.  Instead, the CalPX has informed Avista Energy that it will be proceeding to issue an additional charge-back notice to Avista Energy, scheduled to be issued today February 8, 2001, as a result of the nonpayment by other CalPX participants of their charge-back notices.

14. PG&E’s Default.  On February 1, 2001, PG&E defaulted on obligations for purchases made by the California Independent System Operator (“ISO”) for PG&E in the amount of approximately $611 million.  The CalPX acts as Scheduling Coordinator for PG&E for PG&E’s purchases through the ISO, and therefore is responsible for collecting those payments.  

15. The Charge-Back Based on PG&E’s Default on ISO Purchases.  The CalPX has informed Avista Energy that it will be issuing, today, February 8, 2001, another charge-back notice to Avista Energy based on PG&E’s and SCE’s defaults, and that the invoice will be in the amount of approximately $8 million due from Avista Energy.  Based upon the CalPX’s prior actions, we anticipate that if Avista Energy does not pay this charge-back assessment, the CalPX will declare Avista Energy in default, proceed against its letter of credit, and withhold the approximately $1.5 million payment that is coming due to Avista Energy from the CalPX on February 19, 2001.  

16. Irreparable Harm to Avista Energy From The CalPX’s Improper Charge-Backs.  Avista Energy likely will not be able to get its money back from the CalPX for these improper charge-back amounts it is being required to pay.  The CalPX is a nonprofit entity that essentially serves as a clearinghouse.  It has no substantial assets.  In any event, the CalPX is going out of business.  It suspended its Core Market operations effective January 31, 2001, and has publicly stated that it is winding down all its operations.  And rumors are circulating in the market that the CalPX may soon file for bankruptcy.  

17. Another reason Avista Energy will not be able to recover these “charge-back” amounts from the CalPX is that they are being collected to pay outstanding obligations, that is, to pay CalPX creditors (sellers of energy through the CalPX that are owed money for those transactions).  (CalPX Tariff, Schedule 2, at § 5.2.)  We therefore understand that any charge-back amounts paid by Avista Energy will immediately be paid out by the CalPX to third parties.  Also, we assume that the other market participants have claims against the CalPX similar to ours.  

18. If Avista Energy does not pay these charge-back amounts, the CalPX has threatened to declare it in default and proceed against Avista Energy’s letter of credit.  This could unduly harm Avista Energy’s business relationships and reputation.  It may also cause counterparties to other of Avista Energy’s contracts to seek further assurances.  The amount of money damages that would adequately compensate Avista Energy for these kinds of injuries are not easily calculable.  

19. If the CalPX is allowed to keep issuing and collecting additional charge-back amounts, withholding these sums from money the CalPX owes Avista Energy, and drawing on its letter of credit, because Avista Energy likely will not be able to recover these amounts from the CalPX, it will have to proceed against third parties who receive the funds, other CalPX participants, or the defaulting SCE and PG&E (which are insolvent).  

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this 8th day of February, 2001, in Spokane, Washington.  


___



Nolan A. Steiner
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