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COMMON STOCK PURCHASE AGREEMENT

THIS COMMON STOCK PURCHASE AGREEMENT is made and entered into as of the ___ day of ________, 2001, by and between Kiodex, Inc., a Delaware  corporation (the “Company”), and Enron Net Works Investments LLC (the “Investor”), a Delaware limited liability company.

In consideration of the mutual covenants herein contained, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Sale and Purchase of the Common Stock.
1.1 Sale and Purchase.
  The Company agrees to sell to the Investor, and the Investor agrees to purchase from the Company, upon the terms and conditions of this Agreement, at the Closing, 3,799,353 shares of Common Stock, par value $.001 per share (the “Common Stock”), for the consideration set forth in Section 1.2.  The shares of Common Stock referred to in this Section 1.1 are referred to herein sometimes as the “Shares”.

1.2 The Closing.
  The closing of the sale and purchase of the Shares pursuant to this Agreement (the “Closing”) shall take place at the offices of Morrison and Foerster LLP, 1290 Avenue of the Americas, New York, New York 10104, at 10:00 A.M. on ___________, 2001, or at such other place, time and date as the Company and the Investor may agree upon.  At the Closing, the Company shall deliver to the Investor a stock certificate, registered in the name of the Investor, representing the Shares.  Delivery of the Shares to the Investor shall be made against payment to the Company of the full amount of the purchase pricein exchange for the Shares being purchased by the Investor.following consideration:  Such payment shall be made by (i) payment by the Investor to the Company by delivery of a certified or bank cashier’s check payable to the order of the Company or by wire transfer of immediately available funds to an account specified in writing by the Company in the amount of $3,800 and3,800, (ii) execution  the Investor’s agreement to publish a joint press release with the Company pursuant to Section 5.11 hereof, (iii) the Investor’s agreement to mail promotional material regarding the Company to the Investor’s customers pursuant to Section 5.11 hereof and delivery by (iv) the Investor of’s agreement to provide market statistics to the Co-Marketing Agreement attached hereto as Exhibit A (the “Co-Marketing Agreement”)Company pursuant to Section 5.11 hereof.  The date of the Closing is hereinafter referred to herein as the “Closing Date”.

2. Representations and Warranties of the Company.
  Subject to and except as disclosed to the Investor on the Disclosure Schedule attached hereto as Exhibit BA (the “Disclosure Schedule”) (Exhibit BA shall be arranged in paragraphs corresponding to the numbered and lettered paragraphs contained in this Section 2, and the disclosures in any paragraph of Exhibit BA shall qualify only (i) the corresponding paragraph of this Section 2 and (ii) other paragraphs of this Section 2 to the extent it is clear from a specific cross reference that such disclosure is applicable to such other paragraph), the Company represents and warrants to the Investor as follows:

2.1 Organization.
  The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware and has all requisite corporate power and authority and all governmental licenses, permits, authorizations, consents and approvals required to own and lease its properties, to carry on its business as currently conducted and as proposed to be conducted and to enter into and perform this Agreement, the Stockholders’ Agreement (as herein defined), and the [Amended and Restated] Registration Rights Agreement (as herein defined), the Co-Marketing Agreement and the Warrant (as defined in the Co-Marketing Agreement) (collectively, the “Related Agreements”), and to carry out the transactions contemplated hereby and thereby.  The Company is duly qualified as a foreign corporation and is in good standing in the State of New York and in all such other jurisdictions in which the conduct of its business or its ownership or leasing of property requires such qualification, and in which failure to qualify would have a material adverse effect on the business, prospects, assets, condition (financial or otherwise) or results of operations of the Company and its subsidiaries taken as a whole (a “Material Adverse Effect”).  The Company has furnished to the Investor true and complete copies of its Certificate of Incorporation (the “Certificate of Incorporation”) and By-Laws, as amended to date and presently in effect.

2.2 Subsidiaries, Etc.
  Except as set forth in Schedule 2.2, the Company has no Subsidiaries and does not own or control, directly or indirectly, any shares of capital stock of any other corporation or any interest in any partnership, joint venture or other non-corporate business enterprise.  “Subsidiary” means, with respect to any person, any corporation or other organization, whether incorporated or unincorporated, of which more than fifty percent (50%) of either the equity interests in, or the voting control of, such corporation or other organization is, directly or indirectly or otherwise, beneficially owned by such person.

2.3 Authorization of this Agreement and Related Agreements.
  The Company has all requisite power and authority to carry out the transactions contemplated hereby and by the other Related Agreements, and the execution, delivery and performance by the Company of this Agreement and the Related Agreements and the consummation by the Company of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate action including necessary stockholder action.  This Agreement and the Related Agreements have been duly executed and delivered on behalf of the Company and constitute the valid and binding obligations of the Company, enforceable in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors, (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies and (iii) the extent that the indemnification provisions of the [Amended and Restated] Registration Rights Agreement may be limited by applicable Federal or state securities law.  The execution, delivery and performance of this Agreement and the Related Agreements, the issuance, sale and delivery of the Shares, the Warrant and the Common Stock issuable upon exercise of the Warrant and compliance with the provisions hereof and thereof by the Company and the issuance, sale and delivery of the Shares, do not and will not, with or without the passage of time or the giving of notice or both, (a) violate any law, rule, statute, regulation or ruling, order or judgment of any court, administrative agency or other governmental entity applicable to the Company or any of its assets, (b) violate or conflict with any provision of the Certificate of Incorporation of the Company or By-Laws of the Company as in effect on the Closing Date, (c) conflict with, result in a breach of, constitute a default under, result in the acceleration of, create in any party the right to accelerate, terminate, modify or cancel, or require any notice under any contract to which the Company is a party or by which any of the assets of the Company are bound, or (d) result in the imposition of any Lien (as defined in Section 2.7) upon any of the assets of the Company, other than, the case of clauses (a), (c) and (d), any such violations, conflicts, breaches, defaults or Liens which individually or in the aggregate could not reasonably be expected to result in a Material Adverse Effect.

2.4 Authorization of Shares.
  The issuance, sale and delivery by the Company of the Shares, the Warrant and the Common Stock issuable upon exercise of the Warrant have been duly authorized by all requisite corporate action of the Company, and the Shares, when issued, sold and delivered in accordance with this Agreement, and the Common Stock issuable upon exercise of the Warrant when issued upon such exercise will be validly issued and outstanding, fully paid and nonassessable, with no personal liability attaching to the ownership thereof (except as contemplated by this Agreement and the Related Agreements), and free and clear of any liens or encumbrances imposed by or through the Company except as set forth in the Stockholders’ Agreement and the [Amended and Restated] Registration Rights Agreement.

2.5 Capitalization.
  The entire authorized capital stock of the Company consists, or shall immediately prior to the Closing shall consist, of:

(a) [

] shares of Common Stock, of which (i) [

] shares have been issued and are outstanding, (ii) [


] shares of Common Stock have been reserved for issuance to employees, officers, directors and consultants pursuant to awards granted and [_______________] shares of Common Stock have been reserved for issuance to employees, officers, directors and consultants pursuant to awards to be granted under the Company’s 2000 Stock Incentive Plan (the “Incentive Plan”), (iii) 2,279,612 shares of Common Stock have been reserved for issuance upon exercise of warrants of the WarrantCompany and (iv) no shares are held as treasury shares; and

(b) [_____________] shares of Preferred Stock, $.001 par value (the “Preferred Stock”), of which [_________] shares of Series A Preferred Stock [are proposed to be issued] [have been issued] [are being issued simultaneously herewith] to [__________________].

All issued and outstanding capital stock (i) has been duly and validly issued and is fully paid and non-assessable and (ii) was issued in compliance with all applicable federal and state securities laws.

Except as set forth in Schedule 2.5 or the Co-Marketing Agreement,2.5, there are no outstanding shares of capital stock of the Company or warrants, options, agreements, convertible securities or other commitments pursuant to which the Company is or may become obligated to issue, redeem or purchase any shares of capital stock or other securities of the Company and there are no outstanding or authorized phantom stock or similar rights with respect to the Company, and the Company has no obligation or commitment to grant or issue any of the foregoing.  The number of shares of capital stock reserved for issuance is not subject to adjustment by reason of the issuance of the Shares.  Except as set forth in Schedule 2.5 and except as set forth in the Related Agreements, there are no preemptive rights, contractual rights of first refusal or similar rights to purchase or otherwise acquire shares of capital stock of the Company pursuant to any provision of law, the Certificate of Incorporation or the By-Laws or any agreement to which the Company is a party.

2.6 Financial Statements.
  The Investor has been furnished with the unaudited balance sheet of the Company as of December 31, 2000 (the “Balance Sheet Date”) and the related unaudited consolidated statements of income for the [___]-month period ended December 31, 2000 (the “Financial Statements”).  The Financial Statements have been prepared in accordance with generally accepted accounting principles applied on a consistent basis (“GAAP”) throughout the period covered thereby (except for the absence of footnotes).  Such balance sheet presents fairly the financial position of the Company as of the Balance Sheet Date, and reflects all material liabilities, contingent or other, at the Balance Sheet Date, required by GAAP to be reflected therein, and such statements of income present fairly the results of operations of the Company for the period presented (subject to normal year-end adjustments).  The Company does not have any liability (whether known or unknown and whether absolute or contingent), except for (i) liabilities shown on the Balance Sheet, (ii) liabilities which have arisen since the Balance Sheet Date in the ordinary course of business and are not, in the case of any individual liability or group of related liabilities due to a particular person or entity, in excess of $50,000 and (iii) contractual and other liabilities incurred in the ordinary course of business which are not required by GAAP to be reflected on a balance sheet and which are disclosed on Schedule 2.6 and (iv) liabilities under any employee benefit plan or program which are disclosed on Schedule 2.6.

2.7 Absence of Changes.
  Except as set forth in the Financial Statements or Schedule 2.7, since the Balance Sheet Date the business of the Company has been conducted in the ordinary course, consistent with past practices, and there has not been:

2. (a) 
any event(s), conditions or circumstance that reasonably could be expected to have a Material Adverse Effect,

2. (b)
any declaration, setting aside or payment of any dividend or other distribution with respect to any shares of capital stock of the Company, or any repurchase, redemption or other acquisition by the Company of any outstanding shares of capital stock or other securities of the Company;

2. 
(c)
any amendment of any material term of any outstanding security of the Company or any agreement to which the Company is a party;

2. 
(d)
any incurrence, assumption or guarantee by the Company of any indebtedness for borrowed money;

2. 
(e)
any creation or other incurrence by the Company of any lien on any material asset other than in the ordinary course of business consistent with past practices;

2. 
(f)
any making of any loan, advance or capital contributions to or investment in any person or entity;

2. 
(g)
any transaction or commitment made, or any contract or agreement entered into, by the Company relating to its assets or business (including the acquisition or disposition of any assets) or any relinquishment by the Company of any contract or other right, in either case, material to the Company;

2. 
(h)
any change in any method of accounting or accounting practice by the Company;

2. 
(i)
any (i) employment, deferred compensation, severance, retirement or other similar agreement entered into with any director, officer or employee of the Company (or any amendment to any such existing agreement), (ii) grant of any severance or termination pay to any director, officer or employee of the Company, or (iii) change in compensation or other benefits payable to any director, officer or employee of the Company pursuant to any severance or retirement plans or policies thereof; or

2. 
(j)
any labor dispute, other than routine individual grievances, or any activity or proceeding by a labor union or representative thereof to organize any employees of the Company, which employees were not subject to a collective bargaining agreement at the Balance Sheet Date, or any lockouts, strikes, slowdowns, work stoppages or threats thereof by or with respect to any employees of the Company.

2.8 Title; Condition of Property.
  Except for (i) liens for current taxes not yet delinquent, (ii) liens imposed by law and incurred in the ordinary course of business for obligations not past due to carriers, warehousemen, laborers, materialmen and the like, (iii) liens in respect of pledges or deposits under workers’ compensation laws or similar legislation or (iv) minor defects in title, none of which individually or in the aggregate, materially interferes with the use of such property, the Company has good title to, or, in the case of leased property, a valid leasehold interest in all of its property and assets, personal or mixed, tangible or intangible, reflected in the Balance Sheet or acquired since the Balance Sheet Date, except those disposed of since such date in the ordinary course of business consistent with past practices, free and clear of all liens, security interests, charges and other encumbrances of any kind or any other right of any third party (“Liens”).  Such property and assets (including Intellectual Property) owned or leased by the Company, or which it otherwise has the right to use, constitute all of the property and assets used or held for use in connection with the business of the Company and are adequate to conduct such business as currently conducted and as contemplated, except for such matters as would not, individually or in the aggregate, have a Material Adverse Effect.  Such properties and assets are in good working condition and repair, ordinary wear and tear excepted.  The Company owns no real property.

2.9 Intellectual Property.  
(a) To the Company’s knowledge, the Company owns or has the right to use all the Intellectual Property Rights (as defined herein) used in its business as currently conducted and as proposed to be conducted pursuant to the Co-Marketing Agreement.  As used herein, the term “Intellectual Property Rights” means all patents, licenses, trademarks, service marks, trade names, copyrights, inventions, trade secrets, proprietary processes and formulae, applications for patents, trademarks, service marks, and copyrights, and other industrial and intellectual property rights.

(b) Set forth on Schedule 2.9 is a complete list of all patents, and all registered trademarks, trade names, service marks, copyrights, and any applications therefor, included in the Intellectual Property Rights, specifying the jurisdictions in which each such Intellectual Property Right has been issued or registered or in which an application for such issuance and registration has been filed, including the respective registration or application numbers and the names of all registered owners.

(c) The Company is not in violation of any material licenses, sublicenses or other agreements as to which the Company is a party and pursuant to which the Company or any other person is authorized to use any Intellectual Property Rights of any third party (the “Third Party Proprietary Rights”).   Such licenses, sublicenses and agreements are in full force and effect and, to the knowledge of the Company, with respect to parties other than the Company, are binding and enforceable against each of the parties thereto in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors and (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies.  The execution and delivery of this Agreement and the Related Agreements by the Company, and the consummation of the transactions contemplated hereby and thereby, will not cause the Company to be in violation of or default under any license, sublicense or agreement relating to Third Party Proprietary Rights, nor entitle any other party to any such license, sublicense or agreement to terminate or modify such license, sublicense or agreement.  None of the activities or business conducted by the Company and none of the Intellectual Property Rights owned or used by the Company (other than “off-the-shelf” generally commercially available software) infringes, violates or constitutes a misappropriation of (or in the past infringed, violated or constituted a misappropriation of) any Third Party Proprietary Rights.

(d) The Company has taken reasonable precautions (i) to protect its Intellectual Property Rights and (ii) to maintain the confidentiality of its trade secrets, pending patent applications, know-how and other confidential Intellectual Property Rights.

(e) No claim has been asserted or, to the knowledge of the Company, is threatened by any person, to the effect that the use by the Company of the Company’s Intellectual Property Rights infringes on any copyright, patent, trademark, service mark or trade secret or other intellectual property right of any third party.  To the knowledge of the Company, there is no unauthorized use, infringement or misappropriation of any of the Company’s Intellectual Property Rights by any third party, including any employee or former employee of the Company.

(f) Each current or former employee and officer of the Company that contributed to the creation or invention of any of the Company’s Intellectual Property Rights is bound by an enforceable agreement regarding confidentiality and assignment of rights to the Company with respect to any such creation or invention.  To the knowledge of the Company, no employee or officer of the Company is in violation of any term of any employment contract, proprietary information and inventions agreement, non-competition agreement, or any other contract or agreement relating to the relationship of any such employee or officer with the Company or any previous employer.

2.10 Litigation.
  There is no action, suit, claim, proceeding or investigation, at law, in equity or otherwise, or by or before any governmental instrumentality or other agency, now pending, or, to the Company’s knowledge, threatened against or affecting the Company, its properties or its employee benefit plans, except for such actions, suits, claims, proceedings and investigations that, if determined in a manner adverse to the Company, could not reasonably be expected to have a Material Adverse Effect.

2.11 No Defaults.
  The Company is not in violation or breach of, or in default under, and to the knowledge of the Company, there exists no condition, event or act which after notice, lapse of time, or both, could constitute a violation or breach by the Company of, or a default by the Company under, any provision of (a) the Certificate of Incorporation or the By-Laws, (b) any note, indenture, mortgage, lease, contract, purchase order or other instrument, document or agreement to which the Company is a party or by which it or any of its property is bound or affected or (c) any ruling, writ, injunction, order, judgment or decree of any court, administrative agency or other governmental body, where such violation, breach or default with respect to (b) or (c) above would individually or in the aggregate have a Material Adverse Effect on the Company.

2.12 Taxes.
  The Company has filed all material Federal, state, local and foreign returns relating to Taxes (as hereinafter defined) which are required to be filed by it.  The Company has paid all Taxes pursuant to such returns or pursuant to any assessments received by it or which it is obligated to withhold from amounts owing to any employee, creditor or third party (and the Company has withheld all Taxes that it is obligated to withhold), except, in each case, for those which are not yet due and payable pursuant to such returns.  The  income tax returns of the Company have never been audited by state or Federal authorities.  As used herein, “Taxes” means all taxes, fees, levies, duties, charges and other assessments imposed by any Federal, state or local government, taxing authority, subdivision or agency thereof, including, without limitation, all income, franchise, property, excise, sales, use, payroll, unemployment and social security taxes and withholding, and all interest, penalties and additions to tax or additional amounts thereto.


[Comments to come on this Section from V&E/Enron tax attorneys]

2.13 Agreements.
  Except as set forth in Schedule 2.13, the Company is not currently a party to any written or oral (a) agreement or indenture relating to the borrowing of money or to the mortgaging, pledging or otherwise placing a Lien on any assets of the Company; (b) guaranty of any obligation for borrowed money or otherwise; (c) lease or agreement under which the Company is lessee of or holds or operates any tangible property, real or personal, owned by any other party; (d) agreement which requires future expenditures by the Company in excess of $100,000 or which might result in payments to the Company in excess of $100,000, (e) employment or consulting agreement, any “employee benefit plan” (as that term is defined in the Employee Retirement Income Security Act of 1974, as amended (“ERISA”)), severance, bonus, pension, profit-sharing, stock option, stock purchase, executive or employee compensation or similar plan or arrangement; (f) agreement with any Subsidiary, current or former stockholder, officer or director of the Company, or any “affiliate” or “associate” of such persons (as such terms are defined in the rules and regulations promulgated under the Securities Act of 1933, as amended (the “Securities Act”), including without limitation any agreement or other arrangement providing for the furnishing of services by, rental of real or personal property from, or otherwise requiring payments by or to, any such person or entity); (g) agreement under which the Company is restricted from carrying on any business or that otherwise materially restrict the Company in the operation of its business anywhere in the world; (h) agreement for the disposition of a material portion of the Company’s assets (other than for the sale of inventory in the ordinary course of business); (i) agreement for the acquisition of the business or debt or equity securities of another party; (j) agreement which relates to the voting or ownership of the Company’s securities and (k) agreement which is otherwise material to the Company or its business (such contracts, agreements, arrangements, understandings or commitments are collectively referred to herein as the “Material Agreements”).  All Material Agreements are in full force and effect, and the Company, and to the best of the Company’s knowledge, each other party thereto are not in default (with due notice or lapse of time or both) under any Material Agreement.  The Company has delivered to the Investor or made available for the Investor to review true and complete copies of each Material Agreement.

2.14 Compliance.
  The Company has (a) complied in all respects with all Federal, state, local or foreign laws, statutes, ordinances, rules, regulations and orders applicable to its business and (b) all Federal, state, local and foreign governmental licenses, registrations and permits material to or necessary for the conduct of its business, the failure to comply with which could reasonably be expected to have a Material Adverse Effect and such licenses, registrations and permits are in full force and effect.  No proceeding is pending or, to the Company’s knowledge, threatened to revoke or limit any thereof.

2.15 Insurance.
  The Company maintains as to its properties and business, with financially sound and reputable insurers, insurance against such casualties and contingencies and of such types and in such amounts as is customary for companies similarly situated.  The Company has not received any notice from any insurance carrier claiming that the Company is in default with respect to any provision contained in any insurance policy.  There is no claim by the Company pending under any of such policies as to which coverage has been questioned, denied or disputed by the underwriters of such policies.

2.16 No Governmental Consent or Approval Required.
  Subject to the accuracy of the representations and warranties of the Investor set forth in Article III, no authorization, consent, approval or other order of, declaration to, or filing with, any governmental agency or body or any other person is required for or in connection with the valid and lawful authorization, execution, delivery and performance by the Company of this Agreement and the Related Agreements, for or in connection with the valid and lawful authorization, issuance, sale and delivery of the Shares, the Warrant or the Common Stock issuable upon exercise of the Warrant other than (i) filings pursuant to Federal or state securities laws (all of which filings have been made by the Company, other than those which are required to be made after the Closing and which will be duly made on a timely basis) in connection with the sale of the Shares all of which filings are listed on Schedule 2.16 and (ii) with respect to the [Amended and Restated] Registration Rights Agreement, the registration of the shares covered thereby with the Securities and Exchange Commission (the “Commission”) and filings pursuant to state securities laws.

2.17 Registration Rights.
  Except as contemplated by the [Amended and Restated] Registration Rights Agreement, no person has any right to cause the Company to effect the registration under the Securities Act of any shares of Common Stock or any other securities of the Company whether now outstanding or hereafter issued.

2.18 Brokers.
  The Company has not employed any agent, broker or finder in connection with the transactions contemplated by this Agreement or any of the Related Agreements.

2.19 Environmental Matters.
  The Company is not in violation of any applicable statute, law or regulation relating to the environment or occupational health and safety, and, no material expenditures are or will be required in order to comply with any such existing statute, law or regulation.

2.20 Employees.
  The Company has complied with all applicable laws relating to wages, hours, equal opportunity, collective bargaining, workers’ compensation insurance and the payment of social security and other taxes.  None of the employees of the Company is represented by any labor union, and there is no labor strike or other labor trouble pending with respect to the Company (including, without limitation, any organizational drive) or, to the best of the Company’s knowledge, threatened.

2.21 Benefits Plans.
(a) Except as could not reasonably be expected to result in a Material Adverse Effect in the aggregate, the plans and programs disclosed in Schedule 2.13 have been operated and maintained in compliance with their governing documents and all applicable laws and have had all of their required contributions made in a timely manner.

(b) Neither the Company, nor any trade or business (whether or not incorporated) which together with the Company would be deemed to be a “single employer” within the meaning of Section 4001(b) of ERISA, sponsors, maintains or contributes to, or has at any time in the six-year period preceding the date of this Agreement sponsored, maintained or contributed to any employee pension benefit plan, as defined in Section 3(2) of ERISA, subject to Section 412 of the Internal Revenue Code of 1986, as amended, or subject to Title IV of ERISA.

(c) The consummation of the transactions contemplated by this Agreement and the Related Agreements will not result in a payment to any employee of the Company of any money or other property or result in the acceleration of any other rights or benefits to any such employee under any plan or program disclosed in Schedule 2.13 or otherwise.

2.22 Books and Records.
  The minute books of the Company contain complete and accurate records of all meetings and other corporate actions of its stockholders and its Board of Directors and committees thereof.  The stock ledger of the Company is complete and reflects all issuances, transfers, repurchases and cancellations of shares of capital stock of the Company.

2.23 U.S. Real Property Holding Corporation.
  The Company is not now and has never been a “United States Real Property Holding Corporation” as defined in Section 897(c)(2) of the Internal Revenue Code and Section 1.897-2(b) of the IRS Regulations.

2.24 Investment Company Act.
  The Company is not, and after giving effect to the offering and sale of the Shares, the Warrant and the Common Stock issuable upon exercise of the Warrant will not be, an “investment company” or entity controlled by an “investment company,” as such terms are defined in the Investment Company Act of 1940, as amended.

2.25 Licenses and Permits.
  The Company has all necessary licenses, franchises permits, certificates, approvals or other similar authorizations affecting, or relating in any way to, the assets or business of the Company (the “Permits”).  Except for such matters as would not, individually or in the aggregate, have a Material Adverse Effect, (i) the Permits are valid and in full force and effect, (ii) the Company is not in default under, and no condition exists that with notice or lapse of time or both would constitute a default under, the Permits and (iii) none of the Permits will be terminated or impaired or become terminable, in whole or in part, as a result of the transactions contemplated by this Agreement or the Related Agreements.

2.26 Transaction Information.
(a) None of the documents or information, taken as a whole, delivered to the Investor in connection with the transactions contemplated by this Agreement or any of the Related Agreements contains any untrue statement of a material fact or omits to state a material fact necessary in order to make the statements contained therein not misleading.  There is no fact or circumstance known to the Company that has not been disclosed to the Investor which, individually or in the aggregate, would reasonably be expected to be material to the Investor’s investment decision respecting the Company.

(b) The representations and warranties of the Company contained in the Related Agreements are true and correct in all material respects.

3. Representations and Warranties of the Investor.
  The Investor represents and warrants to the Company that:

3.1 Investment.
  The Investor is acquiring the Shares for its own account, for investment and not for, with a view to, or in connection with the distribution thereof.

3.2 Access to Information.
  The Investor or its representative during the course of this transaction, and prior to the purchase of any Shares, has had the opportunity to ask questions of and receive answers from representatives of the Company concerning the terms and conditions of the offering of the Shares, and to obtain any additional information, documents, records and books relative to the Company, its business, necessary to make an informed investment decision relative to the financial data and business of the Company.

3.3 General Access.
  The Investor or its representative have received and read or reviewed, and are familiar with, this Agreement and confirm that all documents, records and books pertaining to the Investor’s investment in the Company and requested by the Investor or its representative have been made available or delivered to it.

3.4 Sophistication and Knowledge; Accredited Investor.
  The Investor (A) (i) has sufficient knowledge and experience in business and financial matters and with respect to investments in securities of privately held companies so as to enable it to analyze and evaluate the merits and risks of the investment contemplated hereby, and (ii) is able to bear the economic risk of such investment, and (B) is an “accredited investor” as that term is defined in Regulation D promulgated under the Securities Act.

3.5 Power and Authority.
  The Investor has all requisite power and authority to carry out the transactions contemplated hereby, and the execution, delivery and performance by the Investor of this Agreement and the Related Agreements to which the Investor is a party have been duly authorized by all requisite corporate action respecting the Investor.  This Agreement and the Related Agreements to which the Investor is a party have been duly executed and delivered on behalf of the Investor and constitute the valid and binding obligations of the Investor, enforceable against the Investor in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors, (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies and (iii) the extent that the indemnification provisions of the [Amended and Restated] Registration Rights Agreement may be limited by applicable federal and state securities laws.  The execution, delivery and performance of this Agreement and the Related Agreements, and compliance with the provisions hereof and thereof by the Investor, do not and will not, with or without the passage of time or the giving of notice or both, (a) violate any law, rule, statute, regulation or ruling, order or judgment of any court, administrative agency or other governmental entity applicable to the Investor or any of its assets, (b) violate or conflict with any provision of its organizational documents as in effect on the Closing Date, (c) conflict with, result in a breach of, constitute a default under, result in the acceleration of, create in any party the right to accelerate, terminate, modify or cancel, or require any notice under any material contract to which the Investor is a party or by which any of the assets of the Investor are bound, or (d) result in the imposition of any lien upon any of the assets of the Investor, other than any such violations, conflicts, breaches, defaults or liens which individually or in the aggregate could not reasonably be expected to have a material adverse effect on the ability of the Investor to perform its obligations under this Agreement, the Co-Marketing Agreement and the Related Agreements.

4. Conditions Precedent to Closing.
4.1 Conditions Precedent to Closing by the Investor.
  The obligation of the Investor to purchase and pay for the Shares being purchased by the Investor is subject to satisfaction of the following conditions precedent at or before the Closing, all of which shall be deemed waived or satisfied for purposes of this Section 4.2 in the event all of the transactions contemplated to be effected at the Closing are consummated:

(a) Representations and Warranties Correct.  The representations and warranties made by the Company in Section 2 shall be true and correct when made, and shall be true and correct at the time of the Closing, with the same force and effect as if they had been made at and as of the time of the Closing.

(b) Performance.  The Company shall have performed and complied with all agreements and conditions contained in this Agreement and the Related Agreements required to be performed or complied with by the Company prior to or at the Closing.

(c) Opinion of Counsel.  The Investor shall have received an opinion from the Company’s counsel dated the Closing Date, addressed to the Investor, and satisfactory in form and substance to the Investor, in the form set forth in Exhibit CB, subject to customary assumptions, limitations and qualifications.

(d) Registration Rights Agreement.  An [Amended and Restated] Registration Rights Agreement, substantially in the form attached in Exhibit DC (the “[Amended and Restated] Registration Rights Agreement”), shall have been executed and delivered by the Company and the number of holders of Common Stock party to such agreement required for such amendment.

(e) Stockholders’ Agreement.  The Company, R. Martin Chavez, [__________________] and Raj Mahajan, shall have executed a Stockholders’ Agreement substantially in the form attached in Exhibit ED (the “Stockholders’ Agreement”).  [We may have comments on the parties once we see the revised capitalization table].
(f) Certificates and Documents.  The Company shall have delivered to the Investor:

(i) a copy of the Certificate of Incorporation, as in effect immediately prior to the Closing, certified by the Secretary of State of the State of Delaware, and a certificate, as of the most recent practicable date, of the Secretary of State of the State of Delaware as to the Company’s corporate good standing; and

(ii) a certificate of the Secretary of the Company dated as of the Closing Date, (i) certifying as to the incumbency of officers of the Company executing this Agreement, the Related Agreements and all other documents executed and delivered in connection herewith and therewith and (ii) to which shall be attached true, accurate and complete copies of the Company’s Bylaws and the resolutions of the Board of Directors of the Company authorizing the execution, delivery and performance by the Company of this Agreement and the Related Agreements, both of which attachments shall be certified by the Secretary.

(g) Employment Agreement/Warrant.  The Company shall have entered into an Employment Agreement with R. Martin Chavez in the form of Exhibit FE attached hereto.

(h)
Co-Marketing Agreement.  The Company shall have executed and delivered the Co-Marketing Agreement and the Warrant.
4. (i) Orders and Laws.  There shall not be in effect on the Closing Date any order or law restraining, enjoining or otherwise prohibiting or making illegal the consummation of any of the transactions contemplated by this Agreement or any of the Related Agreements, or to the knowledge of the Company, any threatened, instituted or pending action or proceeding before any court or governmental entity, which could reasonably be expected to restrain, enjoin or otherwise prohibit or make illegal the consummation of any of the transactions contemplated by this Agreement or any of the Related Agreements, or result in a Material Adverse Effect.

4. (j) Consents and Approvals.  All consents, approvals and actions of, filings with and notices to any person including any governmental entity necessary to permit the Company and the Investor to perform their obligations under this Agreement and the Related Agreements and to consummate the transactions contemplated hereby and thereby (a) shall have been duly obtained, made or given, (b) shall not be subject to the satisfaction of any condition that has not been satisfied or waived and (c) shall be in full force and effect, and all terminations or expirations of waiting periods imposed by any governmental entity necessary for the consummation of the transactions contemplated by this Agreement and the Related Agreements shall have occurred.

4. (k) Compliance Certificates.  The Company shall have delivered to the Investor a certificate, executed by the President of the Company, dated the Closing Date, certifying to the fulfillment of the conditions specified in Sections 4.1(a) and (b) of this Agreement.

4. (l) Other Matters.  All corporate and other proceedings in connection with the transactions contemplated by this Agreement and all documents and instruments incident to such transactions shall be reasonably satisfactory in substance and form to the Investor, and the Investor shall have received all such counterpart originals or certified or other copies of such documents as it may reasonably request.

4.2 Conditions Precedent to Closing by the Company.
  The obligation of the Company to sell and deliver the Shares is subject to satisfaction of the following conditions precedent at or before the Closing:

(a) Representations and Warranties Correct.   The representations and warranties made by the Investor in Section 3 shall be true and correct when made, and shall be true and correct at the time of the Closing, with the same force and effect as if they had been made at and as of the time of the Closing.

(b) Registration Rights Agreement.  The [Amended and Restated] Registration Rights Agreement, shall have been executed and delivered by the Investor and the number of holders of Common Stock party to such agreement required for such amendment.

(c) Stockholders Agreement.  The Investor shall have executed the Stockholders’ Agreement.

(d) Payment.  As consideration for the Shares, the Investor shall have delivered to the Company (i) $3,800 in cash and (ii) the Co-Marketing Agreement substantially in the form attached in Exhibit A executed by the Investorthe consideration described in Section 1.2 hereof.

5. Covenants.
5.1 Access to Records and Personnel.
  The Company shall permit the Investor and such persons as it may designate, at the Investor’s expense, to visit and inspect any of the properties of the Company, examine its books, discuss the affairs, finances and accounts of the Company with its officers, employees and public accountants, all at reasonable times and upon reasonable notice. 

5.2 Financial Reports.
  The Company agrees to furnish the Investor with the following:

(a) Within 12090 days after the end of each fiscal year of the Company, an audited (consolidated) balance sheet of the Company (and its subsidiaries, if any), as of the end of such fiscal year and the related audited consolidated statements of income, stockholders’ equity and cash flows for the fiscal year then ended, prepared in accordance with generally accepted accounting principles and certified by a firm of independent certified public accountants selected by the Board of Directors of the Company;

(b) within 6045 days after the end of each fiscal quarter of the Company, an unaudited (consolidated) balance sheet of the Company (and its subsidiaries, if any), as of the end of such fiscal quarter and the related unaudited consolidated statements of income, stockholders’ equity and cash flows for the fiscal quarter then ended, prepared in accordance with generally accepted accounting principles and certified by the President or the Chief Financial Officer of the Company;

(c) no later than 20 days prior to the start of each fiscal year, (consolidated) capital and operating expense budgets, cash flow projections and income and loss projections for the Company (and its subsidiaries, if any) in respect of such fiscal year, all itemized in reasonable detail and prepared on a monthly basis, and, promptly after preparation, any revisions to any of the foregoing;

(d) promptly upon receipt thereof, any additional written reports, management letters or other written detailed information concerning significant aspects of the Company’s operations and financial affairs, in each case provided to the Company in final form by its independent certified public accountants (and not otherwise contained in other materials provided hereunder); and

(e) as soon as practicable after a request by the Investor, such information as it may reasonably require in order to effect timely and proper filing of any reports that the Investor is required to submit to any governmental authority or its affiliates in connection with the business of the Company.

5.3 Limitations on Rights of the Investor Under Section 5.
  The foregoing provisions of Sections 5.1 and 5.2 to the contrary notwithstanding, the Investor shall not have any rights and the Company shall not have any obligations under such provisions upon the earlier of (i) such time as the Investor (including any of its Affiliates (as defined in the Stockholders’ Agreement)) shall own less than 50% of the number of shares of Common Stock being issued hereunder, subject to adjustment for stock splits, stock dividends, recapitalizations and similar events, and (ii) the closing of a public offering pursuant to an effective registration statement under the Securities Act covering the offer and sale of Common Stock for the account of the Company to the public.  [IPO qualifications to come]
5.4 Material Changes and Litigation.
  The Company shall promptly (but in any event within five business days following the occurrence) notify the Investor of the default by the Company under any material contract or agreement or any event that has had or in the Company’s good faith judgment, is likely to have a Material Adverse Effect, and of any litigation or governmental proceeding or investigation brought or, to the Company’s knowledge, threatened against the Company, or against any officer, director or key employee of the Company which, if adversely determined, would reasonably be expected to have a Material Adverse Effect.

5.5 Related Agreements.
  The Company shall comply with the terms and provisions of, and shall satisfy all of its obligations under, the Related Agreements.

5.6 No Integration.
  The Company will not offer, sell or issue any securities within six months after the date hereof that would be integrated (within the meaning of Rule 502(a) under the Securities Act) with the offer and sale of Shares and the Warrant in a manner that would cause the offer or sale of Shares and the Warrant to no longer be exempt from registration under the Securities Act.

5.7 Corporate Existence.
  The Company will maintain its corporate existence in full force and effect.

5.8 Taxes.
  The Company will, and will cause each of its Subsidiaries to, timely pay and discharge, or cause to be timely paid and discharged, all taxes (including all employment and payroll taxes), assessments and other governmental charges imposed upon them or any of their properties or in respect of their franchises or income; provided, however, that no such tax or charge need be paid if being contested in good faith by proceedings diligently conducted and if such reservation or other appropriate provisions, if any, as shall be required by general accepted accounting principles applicable to the Company or such Subsidiary shall have been made therefor.

5.9 Compliance with Law.
  The Company will, and will cause each of its Subsidiaries to, comply with all applicable laws (whether federal, state or local and whether statutory, administrative or judicial or other) and with every applicable lawful governmental order (whether administrative or judicial) for which the failure to comply would reasonably be expected to have a Material Adverse Effect.

5.10 Best Efforts; Further Assurances.
  Subject to the terms and conditions of this Agreement, the Company will use its best efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things necessary or desirable under applicable laws and regulations to consummate the transactions contemplated hereby and by the Related Agreements.  The Company agrees to execute and deliver such other documents, certificates, agreements and other writings and to take such other actions as may be necessary or desirable in order to consummate or implement expeditiously the transactions contemplated hereby and by the Related Agreements.

5. Promotional Mailing; Market Statistics.
  (a) Immediately following the Closing, the Investor and the Company shall issue a press release in the form attached hereto as Exhibit F announcing the future availability of a version of the Company’s risk management analysis and reporting software product for use by the Investor’s customers on the Investor’s Web Site.  [Note:  we are checking with out Public Relations Department to see if Enron prefers to issue joint or separate press releases.]
(b)
On or before March 31, 2001, the Investor shall send [specify delivery method] to Investor’s customers who [describe customers to whom it will be sent] (the “Recipient Customers”) promotional materials in the form attached as Exhibit F announcing the future availability of a version of the Company’s risk management analysis and reporting software product for use by the Investor’s customers on the Investor’s Web Site.  [Note:  we contemplate agreeing to the form of promotional materials prior to execution of the Stock Purchase Agreement; those materials will be directed to specific or a specified class of Enron customers by EnronOnline, and will promote the Kiodex application that is available on EnronOnline as an added feature of EnronOnline.]
(c)
On or before March 31, 2001, the Investor shall provide to the Company the statistical information described in Exhibit F regarding transactions conducted on the Investor’s Web Site.  [Note:  Exhibit F will summarize the statistical information to be provided to Kiodex to assist Kiodex in the development of the Kiodex Application and that portion of the Kiodex Application to be provided on the Enron Web Site.  We expect to develop this list of information with the assistance of Kiodex.]
6. Business Opportunities.
6. (a) The Company acknowledges and agrees that the Investor and its Affiliates (as hereinafter defined), including any Investor Representative (as defined in the Stockholders’ Agreement) or person(s) nominated by the Investor and serving as a member of the Board of Directors of the Company (the “Designated Director”), participate and will continue to participate, directly and through Affiliates, in businesses in which the Company participates or may participate, may have interests in, participate with, and maintain seats on the boards of directors of or serve as officers or employees of other Persons (as hereinafter defined) engaged in such businesses and may develop business opportunities for the Investor and its Affiliates and such other Persons.  The Company (i) acknowledges and agrees that the Affected Persons (as hereinafter defined) shall not be restricted or prohibited by the relationship between the Investor and the Company, the Designated Director or any Investor Representative and the Company, or otherwise, from engaging in any business or business activity, regardless of whether such business or business activity is in direct or indirect competition with the business or activities of the Company and its Affiliates, on any basis other than actions that are inconsistent with the standards set forth in paragraph (b) hereof, (ii) acknowledges and agrees that, as long as their activities are conducted in accordance with the standards set forth in paragraph (b) hereof, the Affected Persons shall not have any obligation to offer the Company or any of its Affiliates any business opportunity, (iii) renounces any interest or expectancy in any business opportunity pursued by any Affected Person in accordance with the standards set forth in paragraph (b) hereof and (iv) waives any claim that any business opportunity pursued by any Affected Person constitutes a corporate opportunity of the Company or any of its Affiliates that should have been presented to the Company, unless such business opportunity was pursued in violation of the standards set forth in paragraph (b) hereof.

6. (b)
The Investor, any Affiliate of the Investor, any Investor Representative, any Designated Director or any other Person in which the Investor has an interest or of which a Designated Director or Investor Representative is a director, officer or employee (collectively, the “Affected Persons”) shall be deemed to meet the standards set forth in this Section 6 if its business is conducted through the use of its own personnel and assets and not with the use of any personnel or assets of the Company including any information or Intellectual Property owedowned by the Company.  Without limiting the foregoing, such standards will be met with respect to a business opportunity only if (i) it is identified by or presented to personnel of an Affected Person and developed and pursued solely through the use of their personnel and assets (and not based on confidential information disclosed by or on behalf of the Company in or during the course of a Designated Director’s relationship with the Company), and (ii) it did not come to the attention of a Designated Director (or Investor Representative) solely in, and as a direct result of, his or her capacity as a director (or absence of the Board of Directors) of the Company, provided that (x) if such opportunity is separately identified by an Affected Person or separately presented to an Affected Person by a Person other than a Designated Director (or Investor Representative), such Affected Person shall be free to pursue such opportunity even if it also came to the Designated Director’s (or Investor Representative’s) attention primarily as a result of and in his or her capacity as a director (or absence of the Board of Directors) of the Company and (y) if such opportunity is presented to or identified by a Designated Director (or Investor Representative) other than solely as a result of and in his or her capacity as a director of the Company, an Affected Person shall be free to pursue such opportunity even if it also came to the Designated Director’s (or Investor Representative’s) attention as a result of and in his or her capacity as a director (or absence of the Board of Directors) of the Company.  Nothing in this Agreement will allow a Designated Director (or Investor Representative) to pursue a business opportunity solely for his or her personal benefit (as opposed to for the benefit of an Affected Person).

6. (c)
No termination of this Agreement will affect any obligation in this Agreement (including any renunciation of a business opportunity) relating to any activity that was conducted prior to the termination or relating to any business opportunity the pursuit of which was commenced prior to such termination.

For purposes of this Section 6, (i) the term “Affiliate” shall have the meaning ascribed by Rule 12b-2 promulgated under the Securities Exchange Act of 1934, as amended, and (ii) the term “Person” shall mean an individual, firm, corporation, general or limited partnership, limited liability company, limited liability partnership, joint venture, trust, governmental authority or body, association, unincorporated organization or other entity.

6. (d)
The Investor agrees that any Designated Director and any Investor Representative is bound by Section 7.1 of this Agreement with respect to the Company’s confidential information.

7. Miscellaneous.
7.1 Confidentiality.
  All information obtained by the Investor pursuant to or related to the execution of this Agreement and the Related Agreements, or pursuant to information rights granted hereunder, is confidential and the Investor shall (i) maintain the same in confidence; provided, that, the Investor may disclose the same on a confidential basis to its members, limited partners, officers, directors, employees, partners, attorneys, accountants and, affiliates and contractors (the “Permitted Recipients”) so long as the Permitted Recipients are bound to maintain such information as confidential, and (ii) take all reasonable measures to prevent any Permitted Recipient from disclosing the same.  The Investor, however, shall not be required to maintain the confidentiality of those portions of the confidential information received by it that (i) become generally available to the public other than as a result of a disclosure by the Investor, (ii) were available to the Investor on a non-confidential basis prior to the disclosure of such information to the Investor pursuant to this Agreement or the other Related Agreements, provided that the source of such information was not known by the Investor to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Company with respect to such material (iii) become available to the Investor on a non-confidential basis from a source other than the Company or its agents, advisors or representatives, provided that the source of such information was not known by the Investor to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Company with respect to such material or (iv) if required by law or regulations, including applicable securities laws.  If the Investor is required by applicable law or regulation or by legal process to disclose any confidential information, then the Investor will give notice to the Company of such requirement in order to enable the Company to seek an appropriate protective order or other remedy, and consult with the Investor in respect of taking reasonable steps to resist or narrow the scope of such requirement or legal process.  In the event that such protective order or other remedy is not obtained, the Investor will disclose only that portion of the confidential information which is legally required to be disclosed and will use commercially reasonable efforts to ensure that all confidential information will be accorded confidential treatment.

7.2 Expenses.
  All costs and expenses, including, without limitation, fees and disbursements of counsel, financial advisors and accountants, incurred in connection with this Agreement and the Related Agreements and the transactions contemplated hereby and thereby shall be paid by the party incurring such costs and expenses whether or not the Closing shall have occurred.

7.3 Survival of Representations and Warranties.
  The representations and warranties contained herein shall survive until the date that is six months following the Closing.  Either party may rely on such representations and warranties irrespective of any investigation made, or notice or knowledge held by, it or any other person.

7.4 Entire Agreement; Effect on Prior Documents.
  This Agreement and the other documents referred to herein or delivered pursuant hereto contain the entire agreement among the parties with respect to the financing transactions contemplated hereby and supersede all prior negotiations, commitments, agreements and understandings among them with respect thereto., including the Letter of Intent between the Company and the Investor dated November 21, 2000 and the Confidentiality Agreement between the Company and the Investor dated _______________, 2000.
7.5 Notices.
  Any notice or communication given pursuant to this Agreement by any party to any other party shall be in writing and shall be sufficiently given if personally delivered, sent by facsimile or other means of electronic transmission (other than e-mail) or by overnight courier with a reputable tracking system (such as FedEx, UPS and Airborne) or sent by registered or certified mail, return receipt requested, postage prepaid, to the parties at the following addresses or to such other address as any party may hereafter designate to the others by like notice:

(i)
if to the Company, to:

Kiodex, Inc.
3 New York Plaza, 15th Floor
New York, NY
Attention:  General Counsel
Facsimile:  646-437-3910


with a copy to: 

John Kennedy, Esq.
Morrison & Foerster LLP
1290 Avenue of the Americas
New York, NY  10104
Facsimile: (212) 468-7900

(ii)
if to the Investor, to :

Enron Net Works LLC
780 Third Avenue
25th Floor
New York, New York  10017
Attn:  Jay Fitzgerald
Telephone: (212) 702-3934
Facsimile:  (212) 702-3950

with a copy to:

Enron Net Works Investments LLC
1400 Smith Street

Houston, Texas 77002-7361

Attn:  Compliance Department, Donna Lowry
Telephone:  (713) 853-1939
Facsimile:  (713) 646-4039

Notices shall be deemed to have been given (i) when personally delivered, (ii) if mailed, on the earlier of (A) three days after the date on which deposited in the mails, and (B) the date on which received, or (iii) if sent by overnight courier or facsimile transmission, on the date on which received; provided, that notices of a change of address shall not be deemed given until the actual receipt thereof.  The provisions of this Section 6.5 shall not prohibit the giving of written notice in any other manner; any such written notice shall be deemed given only when actually received.

7.6 Binding Effect.
  This Agreement shall be binding upon and shall inure to the benefit of the respective heirs, executors, administrators, legal representatives, successors and assigns of the parties hereto.

7.7 Severability.
  If any one or more of the provisions contained in this Agreement, or any application thereof, shall be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein and all other applications thereof shall not in any way be affected or impaired thereby.

7.8 Amendments; Waivers.
   This Agreement may be amended only by a written instrument executed by the Company and the Investor.  No such waiver or consent shall be valid unless in writing.  No failure or delay by any party in exercising any right andor remedy shall operate as a waiver thereof, and a waiver of a particular right or remedy on one occasion shall not be deemed a waiver of any other right or remedy or a waiver on any subsequent occasion.  No course of dealing between the Company and the Investor shall operate as a waiver of any right or remedy by the Investor.

7.9 Counterparts.
  This Agreement may be executed in any number of counterparts, each such counterpart shall be deemed to be an original instrument, and all such counterparts together shall constitute but one agreement.

7.10 Governing Law.
(a) This Agreement shall be governed by and construed in accordance with the internal laws of the State of New York, without regard to conflict of laws principles thereof that would cause the application of the laws of a jurisdiction other than the State of New York.

(b) Each party hereto hereby consents to the non-exclusive jurisdiction of the United States District Court for the Southern District of New York sitting in New York County or the Commercial Division, Civil Branch of the Supreme Court of the State of New York sitting in New York County and irrevocably agrees that all actions or proceedings relating to or arising out of this Agreement may be tried and litigated in such courts.  Each party hereto hereby waives to the extent not prohibited by applicable law, and agrees not to assert, by way of motion, as a defense or otherwise, in any such action, suit, or proceeding, any claim that it is not subject personally to the jurisdiction of the above-named courts, that it is immune from extraterritorial injunctive relief or other injunctive relief, that its property is exempt or immune from attachment or execution, that any such action, suit, or proceeding may not be brought or maintained in one of the above-named courts, that any such action, suit or proceeding brought or maintained in one of the above-named courts should be dismissed on the grounds of forum non conveniens, should be transferred to any court other than one of the above-named courts, or that this agreement or the subject matter hereof may not be enforced in or by any of the above-named courts.  Each of the parties hereto hereby consents to service of process in any such action, suit, or proceeding in any manner permitted by the laws of the State of New York, agrees that service of process by registered or certified mail, return receipt requested, to the persons and at the addresses set forth in Section 10 above, is reasonably calculated to give actual notice, and waives and agrees not to assert by way of motion, as a defense or otherwise, in any such action, suit or proceeding any claim that such service of process does not constitute good and sufficient service of process.

7.11 Rule 144A Information.
  The Company shall, at all times during which it is neither subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), nor exempt from reporting pursuant to Rule 12g3-2(b) under the Exchange Act, upon the written request of the Investor, provide in writing to the Investor and to any prospective transferee of any shares of Common Stock held by the Investor the information concerning the Company described in Rule 144A(d)(4) under the Securities Act (“Rule 144A Information”).  The Company also shall, upon the written request of the Investor, cooperate with and assist the Investor or any member of the National Association of Securities Dealers, Inc. PORTAL system in applying to designate and thereafter maintain the eligibility of the shares of Common Stock held by the Investor for trading through PORTAL.  The Company’s obligations under this Section 7.11 shall at all times be contingent upon receipt from the Investor of a statement that the prospective transferee has agree in writing to take all reasonable precautions to safeguard the Rule 144A Information from disclosure to anyone other than persons who will assist such transferee in evaluating the purchase of such shares.

7.12 Arbitration.
  If a dispute between the parties arises out of or in connection with this Agreement or any Related Agreement, then either party may refer such dispute to binding arbitration under the following provisions.

(a) Any and all claims, counterclaims, demands, causes of action, disputes, controversies, and other matters in question arising out of or relating to this Agreement or any Related Agreement, any provision hereof of thereof, the alleged breach hereof or thereof, or in any way relating to the subject matter of this Agreement or any Related Agreement or the relationship between the parties created by this Agreement or any Related Agreement, involving the parties and/or their respective representatives (all of which are referred to herein as “Claims”), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration pursuant to this Agreement and the Federal Arbitration Act.

(b) A party that wishes to refer a Claim to arbitration (the “Referring Party”) must provide notice (an “Arbitration Notice”) to the other party (the “Non‑Referring Party”) stating:  (i) a general description of the Claim; and (ii) that the Claim is being referred to arbitration under this Section.

(c) The Referring Party and the Non‑Referring Party, shall endeavor to agree promptly on a panel of three arbitrators.  If on or before the 15th day following receipt of the Arbitration Notice they have not so agreed on the three arbitrators, then the Referring Party and the Non‑Referring Party shall, by notice to each other given within 30 days after the Arbitration Notice, each designate one arbitrator who need not be impartial. The two arbitrators so designated shall endeavor to designate promptly a third arbitrator.  If the two arbitrators have not designated the third arbitrator by the 15th day following the designation of the second arbitrator, or if a second arbitrator has not been designated by the 15th day following the designation of the first, either Party may request the American Arbitration Association (the “AAA”) to designate the remaining arbitrator(s).  The third arbitrator shall take an oath of neutrality.  If any arbitrator resigns, becomes incapacitated, or otherwise refuses or fails to serve or to continue to serve as an arbitrator, the party or arbitrator entitled to designate that arbitrator shall promptly designate a successor.

(d) The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant to this agreement to arbitrate, including but not limited to, the determination of the issues that are subject to arbitration (i.e., arbitrability), the scope of the arbitrable issues, allegations of “fraud in the inducement” to enter into this agreement or this arbitration provision, allegations of waiver, laches, delay or other defenses to arbitrability, and the rules governing the conduct of the arbitration (including the time for filing an answer, the time for the filing of counterclaims, the times for amending the pleadings, the specificity of the pleadings, the extent and scope of discovery, the issuance of subpoenas, the times for the designation of experts, whether the arbitration is to be stayed pending resolution of related litigation involving third parties not bound by this arbitration agreement, the receipt of evidence, and the like), shall be decided by the arbitrators to the extent not provided for herein and shall be governed by and construed pursuant to the Federal Arbitration Act.  In deciding the substance of the parties’ Claims, the arbitrators shall apply the substantive laws of the State of New York in accordance with this Agreement.  The arbitrators shall not have the authority to award any treble, punitive, special, exemplary, incidental, indirect or consequential damages.  The arbitrators shall not have the authority to modify or amend any term or provision of this Agreement.  The arbitrators shall have the authority to assess the costs and expenses of the arbitration proceeding (including the arbitrators’ fees and expenses and attorneys fees and expenses) against either or both parties.  However, each party shall bear its own attorneys fees and the arbitrators shall have no authority to award attorneys fees.

(e) The arbitration shall be conducted in Houston, Texas, or such other place as the parties may agree.  The arbitrators shall set the date, the time, and the place of the hearing, which must commence on or before the 120th day following the designation of the third arbitrator.  All decisions of the three arbitrators shall be made by majority vote.  The arbitration shall be conducted under the procedures set forth in The Commercial Arbitration Rules of the AAA to the extent not inconsistent with the provisions of this Agreement.  The arbitration shall be self-administered by the parties until selection of the arbitrators, and thereafter shall be administered by the arbitrators; provided, if a party believes the process will be enhanced if it is administered by the AAA, such party shall have the right to cause the process to become administered by the AAA by applying to the AAA and, thereafter, the arbitration shall be conducted pursuant to the administration of the AAA.  In determining the extent of discovery, the number and length of depositions, and all other pre-hearing matters, the arbitrators shall endeavor to the extent possible to streamline the proceedings and minimize the time and cost of the proceedings.  There shall be no transcript of the hearing.  The final hearing shall not exceed 10 business days, with each party to be granted one-half of the allocated time to present its case to the arbitrators.  All proceedings conducted hereunder and the decision of the arbitrators shall be kept confidential by the parties.

(f) The arbitrator(s) shall render their award on or before the 15th day following the last session of the hearing fully resolving all Claims that are the subject of the proceeding.  The arbitrators’ ultimate decision after final hearing shall be in writing.  The party against which the award assesses a monetary obligation shall pay that obligation on or before the 30th calendar day following the decision or such other date as the decision may provide.  Any award of the arbitrators shall be consistent with the limitations and terms of this Agreement.  The arbitrators shall certify in their decision that no part of the award includes any amount for treble, punitive, special, exemplary, incidental, consequential or other damages not allowed herein.  The arbitrators’ award may be confirmed in, and judgment upon the award entered by, any federal or state court having jurisdiction over the parties.

(g) The decisions of the arbitrator(s) shall be final and binding on the parties and non-appealable to the maximum extent permitted by law.

(h) It is the intent of the parties that the arbitration proceeding shall be conducted expeditiously, without initial recourse to the courts and without interlocutory appeals of the arbitrators’ decisions to the courts.  However, if a party refuses to honor its obligations under this agreement to arbitrate, the other party may obtain appropriate relief compelling arbitration in any court having jurisdiction over the parties; the order compelling arbitration shall require that the arbitration proceedings take place in Houston, Texas, as specified above.  The parties may apply to any state or federal court having jurisdiction for orders requiring witnesses to obey subpoenas issued by the arbitrators.  Moreover, any and all of the arbitrators’ orders and decisions may be enforced if necessary by any state or federal court having jurisdiction.  Each party agrees that arbitration pursuant to this Section shall be the exclusive method for resolving all Claims in arbitration and that it will not commence an action or proceeding, except as provided in this Section.

7. Legend.
Each certificate representing the Shares shall bear a legend substantially in the following form:
THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE BEEN ACQUIRED FOR INVESTMENT PURPOSES ONLY AND HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR UNDER ANY APPLICABLE STATE SECURITIES LAWS.  SUCH SHARES MAY NOT BE SOLD OR OTHERWISE TRANSFERRED OR PLEDGED, UNTIL (I) A REGISTRATION STATEMENT HAS BEEN DECLARED EFFECTIVE UNDER THE SECURITIES ACT AND SUCH APPLICABLE STATE SECURITIES LAWS OR (II) THE COMPANY RECEIVES AN OPINION OF COUNSEL THAT SUCH SECURITIES MAY BE TRANSFERRED WITHOUT REGISTRATION.
The Company shall cause the foregoing legend to be removed from the certificates representing any restricted securities (as defined under Rule 144 under the Securities Act), at the request of the holder thereof, at such time as they cease to be restricted securities (as defined under Rule 144 under the Securities Act).
[Signature pages follow]

IN WITNESS WHEREOF, the parties have executed this Common Stock Purchase Agreement under seal as of the date first above written.

KIODEX, INC.

By:

Name:

Title:

ENRON NET WORKS INVESTMENTS LLC

By:


Name:

Title:

EXHIBIT FB
FORM OF LEGAL OPINION
Enron Net Works Investments LLC

1400 Smith Street

Houston, Texas  77002-7361

_______________, 2001

Ladies and Gentlemen:


We have acted as counsel to Kiodex, Inc., a Delaware corporation (the “Company”), in connection with the issuance and sale by the Company to Enron Net Works Investments LLC (the “Investor”) of shares of the Company’s Common Stock, par value $0.001 per share (“Common Stock”), pursuant to the Common Stock Purchase Agreement dated _________, 2001 between the Company and the Investor (the “Agreement”) .  Unless otherwise defined herein, all capitalized terms used herein shall have the meanings given to such terms in the Agreement.  This opinion is being furnished to you pursuant to Section [4.1(c)] of the Agreement.


[Company’s counsel to add customary limitations, qualifications and exceptions - - subject to Investor’s counsel’s review]

Based upon the foregoing, and subject to the assumptions, qualifications, exceptions and limitations contained herein, it is our opinion that:

1. The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware, and has full corporate power and authority to own its properties and to conduct its business as it is presently conducted and, to our knowledge, as currently proposed to be conducted.

2. The Company is qualified to do business as a foreign corporation in the State of New York and in each other jurisdiction of the United States where failure to qualify would have a Material Adverse Effect.

3. The Company has the corporate power to execute and deliver and to perform its obligations under the Agreement and each of the Related Agreements.  The Agreement and each of the Related Agreements have been duly authorized by all corporate action necessary on the part of the Company.  The Agreement and each of the Related Agreements have been duly executed and delivered by the Company and each constitutes the legal, valid and binding obligation of the Company, enforceable against the Company in accordance with its respective terms.

4. The execution and delivery by the Company of the Agreement and each of the Related Agreements do not, and the performance by the Company of its obligations thereunder will not, (i) result in a violation of the Company’s Certificate of Incorporation or Bylaws, (ii) result in a violation by the Company of any applicable federal or state law, or any rule or regulation thereunder, (iii) breach or result in a default by the Company of any written agreement listed in the Company’s Disclosure Schedule, or (iv) to our knowledge, result in the creation or imposition of any lien on any of the assets of the Company.

5. Immediately prior to the Closing, the Company’s authorized and outstanding capital stock is as follows:

[insert capitalization information]

To our knowledge, except as set forth in Section 2.5 of the Disclosure Schedule, there are no outstanding shares of capital stock of the Company or warrants, options, agreements, convertible securities or other commitments pursuant to which the Company is or may become obligated to issue, redeem or purchase any shares of capital stock or other securities of the Company and there are no outstanding or authorized phantom stock or similar rights with respect to the Company and the Company has no obligation or commitment to grant or issue any of the foregoing.  To our knowledge, except as set forth in Section 2.5 of the Disclosure Schedule and except as set forth in the Related Agreements, there are no preemptive rights, contractual rights of first refusal or similar rights to purchase or otherwise acquire shares of capital stock of the Company pursuant to any provision of law, the Certificate of Incorporation or the By-Laws or any agreement to which the Company is a party.  To our knowledge, no shares of capital stock of the Company are held in the treasury of the Company.  All outstanding shares of Common Stock of the Company have been duly authorized and validly issued and are fully paid and nonassessable.

6. The Shares and the Warrant have been duly authorized by the Company. Upon issuance and delivery against payment therefor at the Closing pursuant to the terms of the Agreement, the Shares to be purchased at the Closing will be validly issued, fully paid and nonassessable.  Neither theThe Shares to be issued under the Agreement at the Closing nor the Warrant are not subject to any statutory preemptive rights of any holders of capital stock of the Company.

7.
Assuming (i) that there has been no change that is material to the opinions expressed herein in (A) currently applicable law, (B) the capital structure of the Company, (C) the provisions of the Certificate of Incorporation and Bylaws of the Company and (D) the reservation by the Board of Directors of sufficient shares of Common Stock issuable upon the exercise of the Warrant, and (ii) that any Common Stock issued upon exercise of the Warrant is issued pursuant to the provisions of the Warrant, the shares of Common Stock issuable upon exercise of the Warrant, upon issuance and delivery in accordance with the Warrant, will be duly authorized and validly issued, and fully paid and nonassessable.  Assuming that the number of shares of Common Stock issuable upon exercise of the Warrant does not increase pursuant to the terms of the Warrant, the Company has taken all corporate action necessary to reserve sufficient shares of Common Stock to be issued upon exercise of the Warrant.
7. 8. Based in part upon the accuracy of the representations of the Investor in the Agreement, the offer and sale to the Investor of the Shares pursuant to the terms of the Agreement and the Warrant are exempt from the registration requirements of Section 5 of the Securities Act of 1933, as amended, and of applicable state securities or blue sky laws.  Assuming the representations of the Investor in the Agreement continue to be accurate as of the date of exercise, the issuance of the Common Stock to the Investor upon exercise of the Warrant would be exempt from the registration requirements of Section 5 of the Securities Act of 1933, as amended, and of applicable state securities or blue sky laws, as such securities and blue sky laws presently exist.

8. 9. The execution and delivery by the Company of the Agreement and the Related Agreements do not, and the performance by the Company of its obligations thereunder will not, require that the Company obtain the approval of, or make any filing with, any governmental authority under any applicable federal or state law, except for filings under securities and blue sky laws not required to be made prior to Closing.

9. 10. To our knowledge, the Company is not a party to any pending or overtly threatened action or proceeding that (a) may adversely affect the transactions contemplated by the Agreement or the Related Agreements, or (b) if determined adversely, involve the reasonable possibility of having a Material Adverse Effect.

This opinion letter is delivered to you in connection with the transactions contemplated by the Agreement and may not be furnished to or used or relied upon by you or any other person or entity for any other purpose without our prior written consent.  This letter may not be quoted, circulated or published, in whole or in part, or referred to in any fashion, or furnished to or relied upon by any other party, or otherwise referred to, without our prior written consent.








Very truly yours,








[Morrison, & Foerster LLP]
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