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APPENDIX A
Notices and Other Communications (Section 12.0)

Notices and Other Communications

Merrill Lynch Canada Inc.



Enron North America Corp.

181 Bay Street, Suite 400



1400 Smith St., #3007B

Toronto, ON  M5J 2V8




Houston, TX  77002-3761

Canada






USA

Attention:  CICG Counsel



Attention:  Director, Documentation Dept.

Telex No.:  N/A





Telex No.:  765443

Answerback:  N/A




Answerback:  ENRONCORP

Facsimile No.:  416-369-2106



Facsimile No.:  (713) 646-4816

Telephone No.:  416-369-7400



Telephone No.:  (713) 853-3300
Copy to:  N/A





Copy to:  
Corporate Secretary
Enron North America Corp.





1400 Smith St., #3007B






Houston, TX  77002-3761








USA







Facsimile No.: (713) 646-4816









Assistant General Counsel,










Trading Group

Enron North America Corp.





1400 Smith St., #3007B






Houston, TX  77002-3761








USA








Facsimile No.: (713) 646-4818
Address for Delivery or Redelivery

Merrill Lynch Canada Inc.



Enron North America Corp.

22 Front Street, 3rd Floor





Toronto, ON  M5J 2W5






Canada








Attention:  Debt Settlements



Attention:  

Facsimile No.:  416-681-5341_



Facsimile No.:

Payments

If to Merrill Lynch Canada Inc.



If to Enron North America Corp.
[___________________]



[________________]

Billing and Accounting Matters

Merrill Lynch Canada Inc.



Enron North America Corp.

200 King Street, 5th Floor



P.O. Box 4428

Toronto, ON  M5H 3W3



Houston, TX  77210-4428

Canada






USA

Attention:  CICG Finance-Debt Markets


Attention:  Contract Settlement-Financial

Facsimile No.:  416-586-6050_



Facsimile No.:  (713) 646-4819
APPENDIX B
Supplemental Terms and Conditions


1.
Margin Maintenance.  For purposes of the Agreement and this Appendix B, the time by which Buyer may require Seller to transfer to Buyer cash or additional Securities referred to in Section 3.1
 shall be 10:00 a.m. (New York City time) rather than 11:30 a.m.
5. Initiation, Confirmation, Termination.  

(a)  Unless otherwise agreed, on or promptly following the date on which the parties reach agreement on the terms of a Transaction as contemplated by Section 2.2 of the Agreement, Party A will send to Party B a Confirmation.  If any dispute shall arise as to whether an error exists in a Confirmation, the parties shall in good faith make reasonable efforts to resolve the dispute.



(b)  Each party hereby consents to the monitoring or recording, at any time and from time to time, by the other party of any and all communications between officers or employees of the parties pursuant to or concerning this Agreement, and waives any further notice of such monitoring or recording.

6. Substitution.  

(a)  Section 8.0 is hereby deleted in its entirety.



(b)  Seller shall not retain custody of any Purchased Securities under any Transaction governed by this Agreement.

7.
Other Representations:

(a)
Seller represents and warrants to Buyer that, with respect to each Transaction, it will have the full and unqualified right to transfer the Purchased Securities (including any substituted or Additional Purchased Securities) to Buyer in accordance with the terms of the Agreement and that, upon such transfer, such Securities will be free and clear of any prior lien, claim, security interest or other encumbrance on the Purchase Date. 

(b)
Buyer represents and warrants to Seller that, with respect to each Transaction, it will have the full and unqualified right to transfer the Purchased Securities (after adjustment for any substituted or Additional Purchased Securities) to Seller in accordance with the terms of the Agreement and that, upon such transfer, such Securities will be free and clear of any prior lien, claim, security interest or other encumbrance on the Repurchase Date.

8.
Non-assignability.  The first sentence of Section 14.1 of the Agreement is hereby amended by adding after words “other party” the following: “(which consent will not be unreasonably withheld or delayed)”. 

9. Miscellaneous.


(a)
Additional Documentation.  Each party hereby agrees to deliver the following documents at the execution of this Agreement:

(i)
certified incumbency certificate or other evidence of authority and specimen signatures with respect to each party and its respective signatories executing this Agreement; and

(ii)
a Secretary's or Assistant Secretary's Certificate (i) certifying resolutions of each party's board of directors or other governing body authorizing this Agreement and the Transactions contemplated hereby and (b) copies of each party’s Articles of Incorporation and Bylaws (or constituent documents) and (ii) authorizing a specified person or persons to execute and deliver (as appropriate) on its behalf this Agreement, the annexes, schedules, and attachments hereto or thereto, and the documents incorporated by reference herein or therein.


(b)
Setoff.  (A) Without affecting or prejudicing the provisions of this Agreement requiring the calculation and payment of certain net payment amounts, all payments will be made without setoff or counterclaim; provided, however, that upon the designation or deemed designation of an Event of Default, in addition to and not in limitation of any other right or remedy (including any right to setoff, counterclaim, or otherwise withhold payment) under applicable law, the non-defaulting party ("X") may, at its option and in its discretion, setoff, against any amounts owed to the defaulting party ("Y") in Dollars or any other currency by X or any Affiliate of X under this Agreement or otherwise, any amounts owed in Dollars or any other currency by Y to X or any of its Affiliates under this Agreement or otherwise.  The obligations of Y and X under this Agreement in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  For this purpose, the amounts subject to the setoff to the extent necessary may be converted by X at the applicable prevailing exchange rate into the Contractual Currency.  X will give Y notice of any setoff effected under this section as soon as practicable after the setoff is effected provided that failure to give such notice shall not affect the validity of the setoff.  Nothing in this provision shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).



(B)
Notwithstanding any provision to the contrary contained in this Agreement, the non-defaulting party shall not be required to pay to the defaulting party any amount until (1) all amounts due and payable at such date by the defaulting party or its Affiliate have been fully and finally paid, and (2) all other obligations of any kind whatsoever of the defaulting party to make any payments to the non-defaulting party or any of its Affiliates under this Agreement or otherwise which are due and payable as of such date have been fully and finally performed.



(C)
“Affiliate” means, in relation to any person, any entity controlled, directly or indirectly, by the person, any entity that controls, directly or indirectly, the person or any entity directly or indirectly under common control with the person.  For this purpose, “control” of any entity or person means ownership of a majority of the voting power of the entity or person.


(c)
LIMITATION OF LIABILITY.  NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY; PROVIDED, HOWEVER, THAT NOTHING IN THIS PROVISION SHALL AFFECT OR IN ANY WAY LIMIT THE ENFORCEABILITY OF PARAGRAPH 11 OF THIS AGREEMENT INCLUDING, WITHOUT LIMITATION, PARAGRAPH 11(G).  IN THE EVENT OF ANY CONFLICT BETWEEN THIS PROVISION AND PARAGRAPH 11(G), PARAGRAPH 11(G) SHALL PREVAIL. IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.


(d)
Confidentiality.  The contents of this Agreement and all other documents relating to this Agreement, and any information made available by one party to the other party with respect to this Agreement or any Transaction hereunder are confidential and shall not be disclosed to any third party (nor shall any public announcement or press release relating to this Agreement or any Transaction hereunder be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the other party in making such disclosure, or (iv) as may be furnished to that party's auditors, attorneys or advisors which are required to keep the information that is disclosed in confidence.



IN WITNESS WHEREOF, the parties have executed this document on the respective dates specified below with effect from the date specified on the first page of this document.

MERRILL LYNCH 
CANADA INC.
By:






Name:






Title:






Date:














ENRON NORTH AMERICA CORP.
By:







Name:






Title:







Date:     
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